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PREFACE. 



This collection of cases upon the Law of Torts is intended to supplement and illus- 
irate the statements of legal principles which are set forth in the various treatises 
upon this subject. Object lessons, showing the application of principles, are as 
efficacious in the study of law as in the study of other branches of learning, and 
such lessons are afforded by the actual decisions made by the courts in specific in- 
stances. Such decisions may also exhibit the growth and development of legal 
doctrines. The aim has been to select the most valuable and important cases that 
could be found, giving a comprehensive view of the particular point or question dis- 
cussed, and presenting the actual living law of to-day as the result of the long pro- 
cess of adjudication in England and in this country. Hence the volume comprises 
modem cases to a large extent, and in some instances these are among the most re- 
cent that have been issued. 

The cases are printed in the same general form in which they appear in the reg- 
ular reports, viz., with head-notes, statements of facts, and sometimes arguments of 
counsel, prefixed to the opinions. Running head-lines in bold-faced type, also, di- 
rect the attention of the reader to the principle treated of in the particular case that 
follows. Numerous other valuable cases are also cited after each of those that are 
printed in full, so that the reader can extend his researches more widely, if he so de- 
sires. These cited cases are also among the most important authorities upon the 
various points discussed. 

New Yoke, October 12, 1891. G. C. 
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THE LAW OF TORTS. 



GENERAL PRINCIPLES. 



No tort committed, unless a legal right or legal duty is violated. 



(68 lU. 478.) 

GoEST et al. v. Reynolds. 

(Supreme Court of nUnois. Sept. Term, 1873.) 

Adjoining Land-Owners — Obstruction of Light 
AND Air. 
An owner of land who erects thereon a fence 
or wall which obstructs the access of light and 
air to a house on adjacent land, and also obstructs 
the view from such house, is not liable in dam- 
ages for the obstruction to the owner of such ad- 
joining premises, since no legal right to light, air, 
and prospect exists, in the absence of proof that 
such a right has been acquired by grant or pre- 
scription ; nor is such fence or waU, not being con- 
structed of offensive materials, to be deemed a 
nuisance. It seems that the doctrine of " ancient 
lights" is not applicable in this country. 

Appeal from circuit court, Cook county; 
John G. Rooeks, .Tudse. 

Sleeper & Whiton, for appellants. A. 
Garrison, for appellee. 

Breese, 0. J. This was an action on 
the case, brought to the circuit court oJ 
Cook county, to recover damages for an 
alleged obstruction by defendants of the 
free use of the light and air passing lateral- 
ly over the premises of defendants to plain- 
tiff's premises. 

The declaration contains two counts, in 
substance as follows: Plaintiff, after 
averring his residence on a particular lot, 
73 South Sangamon street, in Chicago, in 
a house having doors, windovs's, and views 
of the street, through which light, air, and 
views had and ought to enter into the 
dwelling-house, and the views should not 
have been obstructed, and the use of the 
light and uir and views should not have 
been obstructed, and ought to be used by 
plaintiff and his family, for the wholesome 
use and occupancy thereof, avers: Yet 
the said defendants, well knowing the 
premises, but contriving, wrongfully and 
unjustly intending, to injure the plaintiff 
and his family, and to deprive them of 
the use of said doors, windows, and views, 
and to incommode him in the use and en- 
joyment thereof, and to annoy plaintiff in 
his use and possession and enjoyment of 
Baid premises, on, etc., wrongfully and in- 
CIIASE — 1 



juriously caused and erected and raised 
a high board fence, and caused to be erect- 
ed, constructed, and raised on the north 
part of said lot and dwelling-house and lot, 
and adjoining thereto, a high board ob- 
struction. The obstruction was made and 
constructed next to the north line of the 
house and lot No. 73 South Sangamon 
street. It was made upon the south line 
of an alley next north of said house and 
lot, and close adjoining, and was so made 
and constructed, and is now standing, 
and in such close proximity, that it hides 
the original fences. It nowhere protects 
the alley, and it is so raised and construct- 
ed, and of such height, made at certain 
places in its construction, and so near to 
the windows, that it wrongfully and inju- 
riously darkens the said dwelling-house, 
obstructs the light to said windows, and 
is so made as to obstruct the view to said 
street, and in fact is so constructed, 
wrongfully and injuriously, ns aforesaid, 
as to interfere with the use of, and the 
light and air and views from, said dwell- 
ing house, and thereby renders said dwell- 
ing-house of but little use to plaintiff and 
his family; and defendants have wrongful- 
ly and injuriously kept and continued said 
high board fence obstruction, etc., by them 
erected, as aforesaid, for a long space of 
time, to-wit, etc.; and the same is now 
continued, by means of which premises the 
said dwelling-house, with its appurte- 
nances, are greatiy darkened and injured, 
and they continued darkened and injured, 
and the light, air, and views were and are 
hindered and prevented from coming into 
and through the said windows, into said 
dwelling-house, and the same hath there- 
by been rendered, and is, close, uncomfort- 
able, unwholesome, and measurably un- 
fit for habitation; and plaintiff and his 
famil.y have thereby been, and still are, 
greatly annoyed and incommoded In the 
use, possession, and enjoyment of said 
dwelling-house and lot, with the appurte- 
nances, to-wit, etc. ; to the damage, etc. 
The second couut, omitting the formal 
and introductory parts, avers: Yet the 
said defendants, well knowing the prem- 
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iees.but rontinuing, etc., and intending to 
injure and prejudice plaintiff, and to deprive 
him of the use, benefit, aud enjoyment of 
the said windows, and to annoy and in- 
commode him in the use, possession, and 
enjoyment of said dwelling-house, with the 
appurtenances, heretofore, to-wit, etc., 
(with a contiDvando,) wrongfully, mali- 
ciouMly, willfully, and injuriously greatly 
darkened .said windows, and hindered and 
prevented the light and air from coming 
and entering into, into and through said 
windows, into said dwelling-house and 
premises, and the same have thereby been 
rendered, and are, uncomfortable, un- 
wholesome, and unfit for haliitation, and 
tlie plaintiff thereby has been, and is, 
greatly annoyed and incommoded in the 
use, possession, and enjoyment of said 
dwelling-liouse and premises, with the ap- 
purtenances, to his damage, etc. The plea 
was, not guilty. Under instructions from 
the court, the plaintiff had a verdict for 
$838, a portion of which was remitted, and 
judgment rendered for $50u. To reverse 
tills judgment defendants appeal. 

We have copied literally the counts of 
the declaration, in order that the precise 
nature of the action may be seen and un- 
derstood. Appellee claims that the grav- 
amen of the action is not for obstructing 
light and air and views, but it is for erect- 
ing an unsightly fence and of offensive ma- 
terials. The logic of the narr. certainly 
is that, plaintiff having the right to use the 
light and air and views, he has been de- 
prived of the same by the erection of the 
fence, and by which erection his dwelling 
has been darkened , rendered un wholesome, 
and unfit for habitation. The latter is al- 
leged as a consequence of the erection of 
the fence, and the right to build the fence 
is denied, because of plaintiff's right to 
have free course for light and air, and an 
unobstructed view from his windows. 
ThegTSFamen of the action most clearly 
is the obstruction of light, air, and view, 
the rest being consequences, merely, of the 
obstruction. It is not alleged the mate- 
rials which composed the obstruction — the 
fence — were of an offensive nature, or that 
the air, in passing through or over the 
fence, became charged with offensive mat- 
ter. The averment simply is, by erecting 
a fence, the passage of light and air has 
been obstructed, by which the dwelling 
has been darkened, rendered unwhole- 
some and unfit for habitation. 

In this view of the nature of the action, 
the first question to be determined is, were 
defendants' lots, on the south boundary 
of which they erected this fence, servient 
lots? In other words, had the plaintiff 
any right to the passage of light and 
air laterally over defendants' lots, to 
plaintiffs doors and windows, and to an 
unobstructed view of an adjacent street? 
If he had, whence does he derive It? 
This is for him to show, and he has not 
sliown it. He shows uoright by prescrip- 
tion, by use for 20 years, if such use could 
be available, and no grant from any one. 
The owner of the premises erected the 
dwelling-house occupied by plaintiff with- 
in two feet of the south line of defend- 
ants' premises. We have been referred to 
no 'aw forbiddins defendants from erect- 



ing a fence on the line of their own land. 
Admit the erection does darken the rooms 
of his neighbor; that it does render them 
close and uncomfortable, and annoy and 
incommode him, — the defendants have on- 
ly exercised a right belonging to them by 
building the fence. This is not a case of 
ancient lights. The plaintiff insists it is 
for a nuisance arisingout of a violation of 
the maxim, sic utere tuo vt alienum non 
Isedas. It is not denied that, by the com- 
mon law, an action on the case lies for 
a nuisance to the habitation or estate of 
another, many Instances of which are 
readily found in the books; and, among 
the many hundred, one is now before us, 
in 10 Adol. & E. 590, (Flight v. Thom- 
as,) and is germane to this case. That 
was an action for annoying plaintiff 
in the enjoyment of his house, by caus- 
ing offensive smells to arise near to, in, 
and about the house. The defendant 
pleaded the enjoyment, as of right, for 20 
years of a mixen (compost heap or dung- 
hill) on his land contiguous and near to 
plaintiff's house, whereby, during all tha,t 
time, offensive smells necessarily and un- 
avoidably arose from the said mixen. 
This plea was traversed, and there was a 
verdict for the defendant. In the king's 
bench the plea was held bad, and the 
plaintiff entitled to judgment, as it did 
not show a right to cause offensive smells 
in the plaintiff's premises, nor that any 
smells had In fact been used to pass be- 
yond the limits of defendant's own house. 
The law unquestionably is, if a man erect 
anything offensive so near the house of 
another that it becomes useless thereby, 
case lies; as, a limekiln, a dye-house, a 
tallow furnace, a privy, a brew-house, a 
tan-vat, a smelting-house, and the like. 
But it does not lie if a man builds a house 
and makes cellars on his soil, whereby a 
house newly built on the adjoining soil 
falls down; so, if by such building he 
stops lights newly made in the house of 
another, though the lights have continued 
for 30 or 40 years. In all the cases where 
it was held the action would lie, apositlve 
right was invaded. If this was a case of 
ancient lights, the maxim would apply. 
But, plaintiff having established no right, 
he cannot claim to be injured or damui. 
fled, as no right is infringed, — legally 
speaking, there ia no injury or damage. 
The defendants cannot be charged with so 
using their own property as to injure an- 
other. By the fence the plaintiff has been 
deprived of the use of that which did not 
belong to him, for light and air are not 
the subjects of property beyond the mo- 
ment of actual occupancy. Mahan v. 
Brown, 13 Wend. 261; Parker v. Foote, 19 
Wend. 309. 

That the defendants had the right to 
build a fence 50 feet high, on their own 
land, or a high wall which should have 
the effect to deprive plaintiff of light and 
air, and obstruct his view, the plaintiff 
himself showing no prescriptive or other 
adverse right, is settled by authority. 
The case of Uerber v. Grabel, 16 111. 217, Is 
referred to on this question. There the 
declaration did not prescribe for ancient 
lights, but declared generally, as la this 
case, that plaintiff was possessed of the 
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house, and ought to enjoy a right to the 
light and air through the windows. The 
court held the declaration was sufficient 
to admit proof of the right, whetlier if 
arises upon a prescription, by contract, 
or otherwise by estoppel. The English 
doctrine was fully examined and admitted 
by one of the juogps, Mr. Justice Scates 
delivering the opinion, that the rule in 
England was the presumptive prescription 
of 20 years, applied in analogy to the 
statute of limitations. But, he said, such 
was not the rule of the common law of 
this state; and, discussing the older au- 
thorities, from Eolle's Abridgement, 
through Coke, down to Croke's Eliz., to 
the accession of James I., the learnedjudge 
reached the conclusion that a prescription 
of 20 years for the easement of light and 
air was not applicable to the circumstan- 
ces of this state, unsettled and unim- 
proved as it is; that the doctrine cannot 
be traced further back than the twenty- 
first year of James I. He then treats of 
the distinction between easements which 
require the actual use of the propertj of 
another, such as commons, a way, etc., 
and proceeds: One has no property in a 
prospect, nor in the light and air that 
pass across his land. He may, when he 
pleases, deprive another of the prospect; 
but in regard to easements of the other 
description, suffering the use of it, with 
a knowledge of it by him out of whose 
estate it is claimed, and without his ex- 
press consent, might well raise a presump- 
tion of a grant or existing right from si- 
lence and inaction, and a much shorter 
period would be satisfactory and subserve 
the ends of justice. "But, " he says, after 
an extended argument of this branch of 
the subject, " no part of this reasoning will 
apply to an incorporeal servitude of light 
and air. It was well said in Bury v. Pope, 
Cro. Eliz. lis, that it was his folly to 
build his house and put his windows up- 
on another's line, and 30 or 40 years' use 
shall not debar the other from building 
on his line adjoining. This folly is no in- 
vasion of or injury to the adjoining pro- 
prietor's property or right, while his prop- 
erty lies vacant. There is no wrong to 
complain of, or injury to redress, as in 
the class of easements referred to. It 
cannot, therefore, become an easement or 
servitude upon the land, until it begins to 
operate upon the owner'.i right of ob- 
structing thelightand air." Hethen asks 
this question : " When does this servitude 
begin?" The answer is, " At the precise pe- 
riod when man's memory of its beginning 
is lost." "Such," he insists," was tlie com- 
mon law of our adoption, and its adapta- 
tion is as well suited in all things to us as 
to any people or country." As we under- 
stand this opinion, the right to the free 
passage of light and air must be estab- 
lished for a length of time whereof the 
memory of man runneth not to the con- 
trary, —that is, from time immemorial; 
and this was the common law, as under- 
stood prior to the accession of James I. 
Another distinguished judge, Mr. Jus- 
tice Caton, whose abilit.v and great legal 
knowledge have never been questioned, 
understood the first section of chapter 62, 
Rev. St., adopted the common law of 



England as administered In Westminster 
Hall at the time the provision was origi- 
nally adopted in this state, and the Brit- 
ish statutes in aid of the common law 
prior to the fourth year of James 1., ex- 
cept as provided in that section; and 
it was admitted that, by the well-settled 
rule of the common law, as it has been 
understood and administered by the En- 
glish courts for many years past, 20 years' 
uninterrupted and unquestioned enjoy- 
ment of lights constitutes them ancient 
lights, in the enjoyment of which the 
owner shall be protected. Tre..\t, G. J., 
dissented, but filed no opinion, by which 
dissent we inferthat he did not agree with 
either of his associates. This is the only 
case in this court we have been referred to 
touching this subject, and from it it will 
be seen the law has not been authorita- 
tively declared, enough only appearing in 
the record to dispose of the case then 
pending. 

But be the law 20 yaars, ortime imme- 
morial, in which to prescribe, it cannot 
avail the plaintiff in this action, as he 
established neither. The declaration in 
the case is drawn from a precedent in 2 
Chitty on Pleading, 769, with some slight 
variations, which is there prescribed in 
an action on the case for obstructing an- 
cient windows. An action on the case for 
a nuisance lies not, if one builds a house 
or other structure, whereby the prospect 
of another is interrupted. Aldred's Case, 
9 Coke, 58. It does not lie tor a reasonable 
use of one's right, though it be to the an- 
noyance of another. So if, by such build- 
ing, he stops lights newly made in the 
house of another, though the lights have 
continued for 30 or 40 years. Com. Dig. 
429. The doctrine of the common law, 
as found in Washburn on Easements and 
Servitudes, is that an adjacent owner 
may deprive his neighbor of the light com- 
ing laterally over his land, by the erection 
of a wall on liis own land, within the 
period of prescription, although he does it 
for the mere purpose of darkening his 
neighbor's windows. Page 491. In 
Chandler v. Thompson, 3 Camp. 82, Lb 
Blanc, J., said, although an action for 
opening a window to disturb the plain- 
tiff's privacy was to be read of In the 
books, he had never known such an ac- 
tion to be maintained; and he had heard 
it said by Eyre, C. J., that such an action 
did not lie, and that the only remedy was 
to build on the adjoining land opposite 
the offensive window. 

The complaint in this declaration is for 
erecting an obstruction, by which ligh! 
and air were prevented from coming into 
plaintiff's house, rendering the rooms 
dark, unwholesome, and uninhabitaole. 
The point is that defendants had a right 
to erect the fence, which was the obstruc- 
tion alleged. The plaintiff, showing no 
right to the tree passage of light and air, 
must submit to this erection, in the ab- 
sence of any allegation that the fence was 
made of unfit materials, the odor from 
which was of a noxious nature, which, pene- 
trating the house of plaintiff, rendered it 
unwholesome. To entitle him to claim 
damages for the erection of a fence, by 
which his dwelling was darkened and 
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made unwholesome, he must show a prfi- 
scriptive right to tht; use of the light and 
air, which he does not pretend. He can- 
not make one case in his declaration, and 
another and different case by his proofs. 
He declares against the defendants that 
he is possessed of a dwelling-house, with 
doors and windows, to and through 
which light and air ought to come freely, 
but you, the defendants, have obstructed 
their free passage, by which my house is 
darkened, rendered anwholesome, and un- 
fit for habitation. This is Lis whole case, 
as he states it in tiie declaration. We 
submit, it is not competent for him on 
the trial, to prove that tlie materials out 
of which the fence was made were filthy 
and unfit, or that they created an atmos- 
phere in the house which was noxious, for 
that is an independent cause of action. 

Now, on the question of prescription. 
As it is an open question in this court, we 
are inclined to adopt the views held and 
so well expressed by the supreme court of 
the state of New York in Parker v. Foote, 
supra. In commenting on the doctrine as 
received by the British courts, the court 
say: "They tell us a man may build on 
the. extremity of his own land, and that 
he may lawfully have windows looking 
out upon the land of his neighbor." The 
court say the reason why he may lawfully 
have such window^s should be because he 
does his neighbor no wrong; and yet, 
somehow or other, by the exercise of law- 
ful right in his own land for 20 years, he 
acquires a beneficial interest in the land of 
his neighbor. The original proprietor is 
still seised of the fee, with the privilege of 
paying taxes and assessments ; but the 
right to build on the land, without which 
city and villags lots are of little or no 
value, has been destroyed by a lawful 
window. How much land can thus be 
rendered useless to the owner remains yet 
to be settled. And the court further say 
thereis no principle upon which the modern 
English doctrine ou the subject of lights 
can be supported. It is an anomaly in 
the law. It may do well enough in Eng- 
land, and has been sanctioned, with some 
qualification, by act of parliament, but it 
cannot be applied to the growing cities 
and villages of this country without 
working the most mischievous conse- 
quences, and has never been deemed a part 
of our la w. In Myers v. Gemmel, 10 Barb. 
537, this case is approved. In 3 Kent, 
Comra. 573, it is said the English doctrine 
is not much rplished in this country, ow- 
ing to the rapid changes and improve- 
ments in our cities and villages. A pre- 
scriptive right, springing up under the nar- 
row limitation in the English law, to pre- 
vent obstructions to window lights and 
views and prospects, or, on the other 
hand, to protect a house or garden from 
being looked in upon by a neighbor, 
would affect essentially the value of va- 
cant lots, or of lots with low and back 
buildings upon them. To the same effect 
Is Washburn on Easements and Servi- 
tudes, 497. We are disposed to concur in 
this view, and to hold it absurd to say 
that a man, by the exercise of rights over 
his own property for 20 years, can there- 
by acquire a title in the property of an- 



other. Such a doctrine is not applicable 
to our growing cities and villages, and 
was not the doctrine of the common law, 
as expounded in Westminster Hall iirior 
to the fourth year of the reign of James I. 
These views render it unnecessary to con- 
sider the instructions given in this case, 
as it is readily seen some of them were 
not applicable. As we understand the 
declaration, there is no cause of action 
stated in it to entitle the plaintiff to a re- 
covery, and we must reverse the judgment. 
The judgment is therefore reversed, and 
the cause remanded. 
Judgment reversed 



(104 N. Y. 471, 11 N. B. Rep. 57.) 

Miller v. Woodhkad. 

{Court of Appeals of New York. March 1, 1887.) 

Negliqence — Dangekous Premises — Landlord 
AND Tenant. 

Rooms, the windows of which overlooked an ex- 
tension of the same house, were let by the ownei 
of the whole building to a tenant, with the right 
to the latter to use the roof of the extension for 
drying clothes. In the roof near the windows 
was a sky -light, covered with a wire screen for 
the protection of ttie glass in it, but the screen 
was in bad condition, and was afterwards re- 
moved. Before it was replaced, plaintiff, a child 
about three years of age, while visiting the ten- 
ant, fell out of the window, through the sky- light, 
and was injured. Held, that the owner of the 
house was not liable to plaintiff for such injuries: 
there was no violation of any duty which he owed 
plaintiff; and, even if the screen was necessary 
to render the roof fit for the use of the tenant, 
plaintiff could not take advantage of any viola- 
tion of the owner's duty to the tenant in that re- 
spect, as he was not, at the time of the accident, 
connected in any way with the tenant in tbe use 
of the roof. 

Reversing 36 Hun, 643, mem. 

Appeal from supreme court, general 
term, first department. 

Action by Samuel L. Miller, an infant, 
against Richard Wood head, to recover 
damages for personal injuries to plaintiff 
alleged to have been caused by defend- 
ant's negligence. 

Henry P. Starbuck, for appellant. J. 
Gray Boyd, for respondent. 

Peckham, J. The defendant was the 
owner of a house in Thirty-Third street. 
New York, some rooms in which he had 
rented to a Mrs. O'Brien, who was the 
step-mother of the plaintiff's mother, the 
plaintiff being an infant of about the age 
of three years. Mrs. O'Brien had three 
rooms in the rear of the house, overlook- 
ing an extension thereof, which was cov- 
ered with a tin roof, and in which there 
was a sky-light 'to give light to a saloon 
situated in such extension. Mrs. O'Brien 
had leased the right to use this roof for 
the purpose of hanging out and drying 
her clothes, and when she rented the 
rooms the defendant had cautioned her 
about not letting children out on the roof, 
because the ceiling was very bad, and she 
■had never allowed them to go there. 
This tin roof was about a foot below the 
windows of Mrs. O'Brien's rooms, which 
looked out on it. About 16 or 18 inches 
from the wall in which the windows were 
set the sky-light in question was situated, 
so it was about a foot below the win- 
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clows, and 16 inches away from the wall. 
The sky -light had panes of glass in it, and 
there had been a wire screen over the 
glass, made of long and small wires, 
very thin, and in bad condition, — old and 
rotten. This screen had been taken off 
the sky-light some six weeks prior to the 
accident, and, at the time of its occur- 
rence, had not been replaced. The glass 
in the skj'-light would have been very 
likely broken if not covered, as the boys 
used to climb up a ladder and play ball 
about there. The sill of the windows from 
the floor inside was about 23 inches, and, 
in order to go out on the roof from the 
rooms occupied by Mrs. O'Brien, it was 
necessary to raise the window and crawl 
through the lower part of it. The per- 
mission given bj- the defendant was to 
Mrs. O'Brien to go out on the roof and 
dry lier clothes there. There were no bars 
on the window, and if there had been she 
says she would not have taken the prem- 
ises. On the day in question the ]r.other 
of plaintiff, with a babe in her arms, and 
accompanied by plaintiff, called at Mrs. 
O'Brien's, and, as they went in the room, 
plaintiff's mother started to put the babe 
on a bed in the bed -room off the kitchen, 
and was gone but a few seconds, when 
Mrs. O'Brien saw the plaintiff, who had 
gone to the XN'indow, tumbling out. She 
caught sight of him just as he was dis- 
appearing. He fell through the sky-light, 
and sustained injuries to his head, etc., 
for which he brought this action. Mrs. 
O'Brien gave it as her opinion "that, if 
the wire had been on, it had been all 
right for the boy." From her own de- 
scription, it is perfectly obvious the wire 
screen was not placed "there to catch peo- 
ple, or prevent their falling through the 
sky-light, but for the purpose of saving 
the glass in the sky-light. The plaintiff re- 
covered a verdict, which has been affirmed 
at the general term, and the defendant ap- 
peals here. 

Upon the case as made by the plaintiff, 
we are unable to see that any proof was 
given of the violation of any duty which 
the defendant owed to the plaintiff. The 
roof over the saloon, or the sky-light 
therein, was not a dangerous structure, 
and defendant had given no invitation, 
and issued no license, expressed or im- 
plied, to plaintiff to go upon the roof. 
Mrs. O'Brien had the right to go on it for 
the purpose suggested, and very likely any 
agent or servant of hers engaged in that 
occupation for her. This is no such case. 
If there had been no roof at this place, 
the plaintiff would, on falling out of the 
window, have cbme to the ground. Can 
It be contended, in such case, the defend- 
ant would have been liable? Knot, how 
is his liability increased by the fact that 
there is a roof just below these windows, 
but in it there is a sky-light which a child's 
weight could break? If the defendant 
owes no duty in the one case to build a 
roof or a wall or any other structure un- 
der these windows to catch people who fall 
out of them, how is his liability increased 
when he does build a structure with a 
roof, but which does not absolutely pre- 
vent one from falling through it because 
of a sky-light? 



But the liabiliry seems to have been 
placed, in the court below, upon the duty 
which it is said the defendant owed Mrs. 
O'Brien to furnish her a reasonably safe 
roof when he let her the right to go upon 
it to dry clothes. If that be assumed, we 
do not see how plaintiff is aided. Mrs. 
O'Brien was not injured, nor any of her 
servants, by reason of the unfitness of the 
roof for the purpose for which it was to 
be used by her or them. The plaintiff was 
not injured while he was using the roof at 
all. He simply fell out of a window, (as 
the evidence shows beyond all question,) 
and thus received his injury. What had 
the liability (whatever it was) of defend- 
ant to Mrs. O'Brien to do with this ques- 
tion between plaintiff and himself, as the 
plaintiff was not using the roof for any 
purpose whatever? Conceding that to 
fulfill his obligations to Mrs. O'Brien, and 
TO render the roof fit for her to use for the 
purpose spoken of, tliis wire screen was a 
necessity, and that if it had been there on 
this occasion the plaintiff would not have 
been hurt, still there was no duty ow- 
ing by him to this plaintiff to have the 
roof in that condition, so that he could 
be caught when he fell out of the window, 
and the injury thus be averted. The duty 
of defendant to Mrs. O'Brien, in order to 
fulfill his contract with her in granting 
her permission to use the root, is one 
thing; but the plaintiff cannot take ad- 
vantage even of its violation, unless at 
the time when the accident happened he 
was himself in some way connected with 
her, as in the performance of the duty for 
her, or in using the roof with her license, 
(even if that would raise a duty,) and in 
carrying out some right which she had 
herself. This case has none of these feat- 
ures. The duty of defendant may be one 
thing to Mrs. O'Brien and quite another 
to the plaintiff. Larmore v. Iron Co., 101 
N. y. 391, 4 N. E. Rep. 752. We think this 
case not distinguishable in principle from 
McAlpin V. Powell, 70 N. Y. 126. The 
judgment of the general term and of the 
circuit should be reversed, and a new trial 
ordered, costs to abide event. All concur. 



(86 Pa. St. 74.) 

Gramlich v. Wdest et al. 

(Supreme Court of Peimsylvania. Jan. 28, 1878. ) 

Negligence — Dangekous Premises — Ixjukt to 
Tkespasser. 
A lawful occupant of land at a distance from 
any public liighway, who makes an excavation 
tliereon for a lawful purpose and in the accus- 
tomed manner, is not liable for injuries received 
by a trespasser from falling into the excavation. 
In the absence of exceptional hazards, he is not 
required to provide exceptional safeguards. Hy- 
draulic Works Co. v. Orr, 83 Pa. St. 332, distin- 
guished. 

Error to court of common pleas, Phila 
delphia county. 

Action on the case by Mary Wurst and 
others, the widow and infant children ol 
John A. Wurst, deceased, against Freder- 
ick Gramlich, for damages for the death 
of said John A. Wurst, alleged to have 
been caused by defendant's negligence. 

At the trial defendant submitted -several 
points, among them the following: " (Z; 
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The place of this excavation being on pri- 
vate property, and not on any line of 
Btreet or public highway, but some dis- 
tance therefrom, the said decedent, not be- 
ing engaged in any manner whatever by 
the said defendant or his agents, had no 
right to be there, and was a trespasser, 
and the verdict should have been tor the 
defendant." The judge presiding at the 
trial refused this point, and instructed, iu 
part, the jury as follows: "Now, as to the 
defense, it is contended by defendant: 
First. Thatthereis no directevidence how 
the accident happened, and therefore no 
sufficient evidence of defendant's negli- 
gence. In support of this view, defend- 
ant's counsel has called your attention 
to the fact that Wurst, when he fell in, 
was not on his route home from the place 
where he was last seen at work. His 
home was in another direction. Further, 
he was a trespasser on the lot where the 
excavation was, and had no legal right 
to be there at all. 1 instruct you that 
those facts do not absolutely prevent a 
recovery by the plaintiffs. A man is 
bound to exercise reasonable care even 
towards a trespasser. But these facts 
bear very strongly on the question of what 
was reasonable care on the part of defend- 
ant under the circumstances, — in other 
words, of his negligence; and also of the 
negligence of the deceased. A trespasser 
is bound to proceed with more care than 
where he has a right, and, on the other 
hand, the defendant was not, in ordinary 
circumstances, bound to anticipate a tres- 
pass. Secondly. Has the plaintiff proved 
to your satisfaction that, under all the 
circumstances of the case, the defendant 
was guilty of negligence?" Arid after re- 
viewing the evidence the judge continued : 
"Now, you are to judge from all this evi- 
dence whetherthe defendant was negligent 
in leaving his excavation without lights 
and without a fence, under the special cir- 
cumstances of that night. Thei'ehad been 
a serious accident, resulting in loss of life, 
and there was, according to all the testi- 
mony, a crowd of people about the place 
all the afternoon. This in itself would 
impose on the defendant more care in re- 
gard to his excavation than under ordi- 
nary circumstances. It increased the dan- 
ger of injury to trespassers, as to whom, 
as I have already said, the defendant owed 
the duty of a reasonable care; not such 
degree of care as required as to people 
who should be habitually and lawfully 
there, but such as, under all circumstan- 
ces, was reasonable to require, even as to 
others. In judging of this care, however, 
the defendant is entitled to have you con- 
sider the facts that this was an extraor- 
dinary occurrence, such as he was not 
bound to and in fact could notanticipate; 
that the street was not ojiened through 
for public travel; thatthe ground between 
the fallen ice-house and the edge of this ex- 
cavation was not only steep and up-hill, 
but was also incumbered with piles of 
lumber and the debris of the fallen ice- 
house, so as to make it unlikely that any 
one would clamber over them from that 
direction ; and, in general, the want of 
probability that any person would be in- 
jured byfalliug intohis excavation. Last- 



Jv. You will consider the question whether 
the deceased was negligent in going to- 
wards the cellar on a dark and rainy 
night," etc. The judge then stated the 
law as to contributory negligence, and, 
calling the attention of the jury to the care 
incumbent on deceased under the circum- 
stances, instructed them that contributory 
negligence on his part would bar a recov- 
ery. The juryfound a verdictfor plaintiffs 
for $4,000. Plaintiff subsequently filed a 
remi«/tor of $1,000 of that amount. De- 
fendant sued out a writ of error, and as- 
signed as error the refusal of the judge to 
affirm the point mentioned. 

Argued before Agnew, C. J., and Shake- 
wool), Mehcur, Goedon, Paxson, Wood- 
ward, and Tronkby, JJ. 

George W. Dedrick and David W. Sellers, 
for plaintiff in error. 

Deceased was in defendant's clos.'i with- 
out right or permission. An owner of pri- 
vate property owes no duty to a trespass- 
er. Injury to trespassers is without rem- 
edy, because property is not owned or 
used with any contemplation of them. 
Railroad Co. v. Hummell, 44 Pa. St. 375; 
Mulherrin v. Railroad Co., 81 Pa. St. 375. Iu 
Allen V. Willard, 57 Pa. St. 374, the person 
injured was traversing the highway ad- 
joining which was the excavation. 

Walter J. Budd and John B. Devine, for 
defendants in error, relied on Hydraulic 
Works Co. V. Orr, 83 Pa. St. 332; Railroad 
Co. V. Hummell, 44 Pa. St. 375. 

Woodward, J. John Adam Wurst was 
killed by falling into a vault which Fred- 
erick Gramlich, the defendant below, was 
employed in excavating on a lot belonging 
to Adam Miller, on the east side of Thir- 
ty-First street, above Jefferson. The 
work was done under a contract between 
Gramlich and Miller, and for the purposes 
of the contract Gramlich had exclusive 
possession of the lot. Another person had 
fallen into the vault, and, in approaching 
to aid him in response to his cries forhelp, 
it is probable that Wurst met with the 
accident that caused his death. In falling, 
his head struck the shaft of a cart that 
was in use in doing the work, and which 
had been left overnight in the excavation. 
It was after dark, on the evening of the 
13th of February, 1S74, that the accident 
happened. On the morning of that day 
the roof of an ice-house on a lot of Henry 
Miller, intervening between Adam Miller's 
land and Jefferson street, had broken 
down, and Wurst, who was a carpenter, 
had been at work on that building during 
the whole of the afternoon. Michael Gos- 
sey, one of the witnesses for the plaintiffs, 
said he saw him about halt past 3 o'clock 
on the top of the bi'ewery getting wood 
down, and Henry Miller said: "Wurst 
was there before I was, clearing off thu 
roof. It was a little after 12 o'clock when 
I arrived there. As long as I stood there 
he was working there. He was there un- 
til after seven o'clock. He was hauling 
away timber. It was hauled tothe north 
side, between my brewery and the vault 
Mr. Gramlich was digging. " There wag 
an open space between Henry Miller's 
building and Adam Miller's line, and from 
the account which the plaintiffs gave ot 
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Wurst's employment during the day the 
fact that the excavation was being made 
inusthavebeen known tohim, and thesitu- 
ation of the vault when the worlt ceased 
that evening must have been within his 
view. When he fell he was passing from 
the land of Henry Miller near the rear 
of Adam Miller's lot, and perhaps 80 feet 
eastwardly from the Thirty First street 
front. 

Under these facts,— and all of them that 
are material are gathered from the testi- 
mony on behalf of the plaintiffs,— what du- 
ty did Grarolich owe to Wurst? The con- 
tract for digging the vault was a perfect- 
ly lawful ope, and it has not been alleged 
that the work was done otherwise than 
in the accustomed way. It was all done 
within Adam Miller's lines. No adjacent 
land was encroached upon, and no dan- 
ger to passengers on any highway was 
created. Indeed, there was no higiiway 
to be involved in danger. Thirty-First 
street, north of Jefferson, had only been 
opened along the property of Henry Mil- 
ler, and the surface of Adam Miller's lot at 
the line of the street was from 10 to 15 
feet above its established grade. There 
was some conflicting testimony as to 
paths alleged to have traversed" the lot, 
but, if there were such paths, they extend- 
ed eastwardly or north-eastwardly in the 
direction of a lampblack factory, and it 
•was not contested that Wurst fell into the 
vault as he approached it from the south- 
ern side. The existence or non-existence 
of paths across the property was imma- 
terial. In the ordinary case, a jury must 
pass upon evidence given in support of a 
charge of negligence. They must do this 
always when the measure of duty is ordi- 
nary and reasonable care, and the stand- 
ard of the degree of care shifts with the 
change of circumstances. And they must 
do it also where essential facts arecontro- 
verted. But wher3 there is no conflict of 
testimony, and either the standard of indi- 
vidual duty has been judicially determined, 
or the rights of owners of property have 
been judicially defined, the decision of a 
question of negligence affecting individual 
action in the one case, or the exercise of 
dominion over property in the other, be- 
comes the duty of a court. Negligence is 
to be found upon evidence, and is not to 
be presumed from the bare fact of the oc- 
currence of an accident on a defendant's 
land. Gramlich was in the lawful occu- 
pancy of the lot on which Wurst was 
killed, and was engaged in an employment 
that was entirely legitimate. In the ab- 
sence of evidence to sliow the existence of 
exceptional hazards, he was not required 
to provide exceptional safeguards. An 
owner of land may improve it in his own 
time and in his own way, so that he vio- 
lates no duty that he owes to any adja- 
cent ownpr or to the public. A case as 
old as Blyth v. Topham, Cro.Jac. 158, held 
that "an action doth not lie if a man 
makes a ditch in his own waste, which lies 
near the highway, into which the horse 
of another fa,lls; for the ditch in his own 
soil was no wrong to the other, but it 
was his fault that his horse escaped into 
the waste." Where A., who was the 
owner of a store-house and lot, left at "the 



rear of the store-house an excavation 
walled up to give light to the cellar, and 
B., who, on an alarm of fire, went down 
to the store-house, adjoining the house 
in which the fire was, and, entering at the 
front door, went through the store, and, 
going through the back door, turned off 
the gangway across the opening, and fell 
in and was injured, it was held that the 
digging of an open space in the rear of the 
store-house by A., upon his own ground, 
was a lawful act by him, and he had the 
right to keep it there as an appurtenant 
right for the use of his property ; and B. 
falling in by accident, the same not being 
near a public street or crossing, gave no 
right to recover damages from A. as a 
wrong-doer, and B. going there on ac- 
count of the fire did not change the rule. 
Kohn V. Lovett, 44 Ga. 251. The law fully 
recognizes the right of him who, having 
the dominion of the soil, without malice 
does a lawful act on his own premises, 
and leaves theconsequences of an act there- 
by happening where they belong, — upon 
him who has wandered out of his way, 
though he may have been guilty of no 
negligence, in the ordinary acceptation of 
the term. It is purely damnum absque 
injuria. Morgan v. City of Hallowell, 57 
Me. 377. "When an excavation is made 
adjoining to a public way, so that a per- 
son walking on it might, by making afalse 
step, or being affected with sudden giddi- 
ness, fall into it, it is reasonable that the 
person making such excavation should 
be liable for the consequences. But when 
the excavation is made at some distance 
from the way, and the person falling into 
it would be a trespasser upon tlie defend- 
ant's land before he reached it. the case 
seems to me to be different. " Martin, B., 
in Hardcastle v. Railway Co., 4 Hurl. & 
N. 67. So where the defendants were own- 
ers of waste land which was bounded by 
two highways, and they worked aquarry 
in the waste, and the plaintiff, not know- 
ing of the quarry, passed over the waste 
in the dark and fell into the quarry and 
broke his leg, and then brought an action 
for the injury, it was held that the action 
could not be maintained, as there was no 
legal obligation on the defendants to fence 
the quarry for the benefit of the plaintiff, 
who was a mere trespasser on the land. 
Hounsell v. Smyth, 7 C. B. (N. S.) 731. 
This rule was laid down by Chief Justice 
Gibson in Knight v. Abert, 6 Pa. St. 472, 
which decided that, though no action lies 
in Pennsylvania for trespass by cattle 
pasturing on uninclosed woodland, yet 
that, not being a matter of right, theown- 
er of the land is not liable for injuries sus- 
tained by such cattle falling into a hole 
dug by him within the boundaries of his 
land, and left uninclosed. And the opin- 
ions of Mr. Justice Strong in Railroad Co. 
V. Hummell,44Pa. St. 378, and of Mr. Jus- 
tice Sbarswood in Gillis v. Railroad Co., 
59 Pa. St. 129, illustrated and enforced sub- 
stantially the same rule. 

Reliance has been placed on the case of 
Hydraulic Works Co. v. Orr, 83 Pa. St. 332, 
to support thisjudgment. Thedistlnction 
between that case and this is marked and 
obvious. There the accident happened in 
a private passage or cartway adjoining 
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a factory, where several kinds of business 
were carried on in different stores, and 
was caused by tlie tailing of a heavy plat- 
form employed as an inclined plane to 
move heavy articles into and out of the 
building. When used, it was lowered so as 
to cover the pavement of the cartway. 
When not in use, it was raised on hinges 
that connected one side of it within 18 
inches of the wall, was not fastened at the 
upper side, and was so nearly atequipoise 
that slight force only was required to 
draw it down. The cartway opened from 
a public street, where people were con- 
stantly passing and children were often at 
play. There was a gate at the street end, 
and this was frequently left open. It 
was so left at the tiuie of the accident, 
when four children intruded into the cart- 
way, and their thoughtless tampering 
with the platform resulted in drawing it 
down upon themselves, and in producing 
injury to the child of the plaintiffs from 
which he died. This court affirmed a ver- 
dict and judgment for damages in the com- 
mon ijleas. No cause was ever more just- 
ly decided. It was the case suggested by 
Baron Mautin In Hardcastlev. Railwa.y 
Co., of a dangerous appliance adjoining a 
public way. The children were trespass- 
ers certainly, but then they were children, 
and the defendants were bound to have 
regard to the reckless and thoughtless 
tastes and traits of childhood. The en- 
trance to the cartway was open and un- 
guarded, and the facts in the record 



showed the strong probability of danger 
from the structure. It had once fallen 
against the wheels of a wagon, and when 
other wagons passed it was held up by 
hand. Ev^n a trespasser may have re- 
dress for negligent injuries inflicted on 
him. Though he is liable to an action for 
his own wrong, he does not necessarily 
forfeit his right of action for injuries he 
has sustained, as, for example, by falling 
into a hole newly excavated on a defend- 
ant's premises adjoining a public way, and 
rendering It unsafe to persons lawfully 
using the same with ordinary care. 
Barnes v. Ward, 9 C. B. 392, 420. The own- 
er of open land has no right to plant in it 
spring-guns by which ordinary trespassers 
may be wounded. State v. Moore, 31 
Conn. 479. In this country, while a house 
may be thus protected from burglars, no 
man has a right to place on his land any 
instruments to injure persons merely 
straying on such land. Johnson v. Pat- 
terson, 14 Conn. 1. A party may be acting 
in violation of some particular statute, 
and still be under the general protection 
of the law. Spotford v. Harlow, 3 Allen, 
176. Hydraulic Works Co.v. Orr rested on 
principles and precedents that sustained 
it amply, but which have no application 
here. The undisputed tacts proved the 
defendant to have been guiltless of all 
wrong, and the prayer for instruction to 
the jury that he was entitled to a verdict 
should have been granted. 
Judgment reversed. 



(See also, Railroad Co. v. Sohwindling, 101 Pa. St. 258; Oillespie v. McGowan, 100 Pa. St 144; 
Galligan v. MaDufacturing Co., liS Mass. 527, 10 N. E. Hep. 171.) 



The violation of a moral right or duty, unless it also amounts to a 
legal right or duty, does not constitute a tort. 



(11 Pick. 536.) 

Lamb v. Stone. 

(Supreme Judicial Court of Massachusetts. 
Oct. Term, 1831.) 

PBAUD — PCBCHASE OF PROPERTY FROM ABSCOND- 
ING- Debtor. 
A creditor cannot maintain an action for fraud 
against one who has fraudulently purchased from 
the debtor property of the latter subject to at- 
tachment, and aided him to abscond, thereby 
preventing the creditor from arresting the debtor 
or attaching his property, or otherwise obtaining 
satisfaction of the debt; the creditor having had 
no lien or claim upon or interest in the property so 
purchased. Adams v. Paige, 7 Pick. 543 ; Yates v. 
Joyce, 11 Johns. 136; Smith v. Tonstall, Carth. 3, 
distinguished. 

Motion in arrest of judgment. 

Action on the case by Joseph Lamb 
against Richard Stone. The declaration 
contained five counts, of which the fourth 
alleged that one Thompson, at a place 
and on a date stated, was justly indebted 
to the plaintiff in the sum of $5(i.l8, and 
was possessed of certain prfmerty, to-wit, 
etc., of great value, to-wit, !$250; and the 
defendant, well knowing the premises, 
aiid fraudulently contriving to deprive the 
plaintiff of the means of obtaining payment 
of his debt, and in order to aid and aliet 
Thompson in hii? designs to evade payment 



of it, and thereby prevent theplaintiff from 
collecting and recovering it of Thompson, 
which he was about to do by due process 
of law, did fraudulently and wrongfully, 
and with an intent the plaintiff thereby 
to defraud and Injure, take and receive the 
property from Thompson, and convert 
it to his (the defendant's) own use, and 
thereby prevented the plaintiff from col- 
lecting his debt by attaching and selling 
the prnpertj- by due process of law, as 
he might and would otherwise have done; 
whereby the plaintiff has been ever since 
prevented from recovering his debt of 
Thompson, and wholly deprived of the 
benefit of the same, and the same is still 
due and unpaid. The fifth count alleges 
that whereas. Thompson, at the same 
place and on the same date, was indebted 
to the plaintiff in the sum of $56, and was 
fraudulently and wrongfully contriving 
and intending to prevent the plaintiff from 
recovering the same of Thompson by put- 
ting out of his possession the property 
and estate of which he was possessed, so 
that the same could not be come at to be 
attached by due process of law, and avoid- 
ing the process of law provided for the 
collection of debts, by going out of the 
commonwealth and the reach of said 
process,— of all which the defendant wa« 
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Ihen and there well knowing, — he, the de- 
fendant, did, in order to aid and abet 
Thompson in his wrongful and fraudulent 
Intent, and with the Intent to injure and 
defraud theplaintitf of his demand against 
Thompson, take into his possession, pur- 
chase, and receive, the property and es- 
tate of Thompson, then and there being 
found, of great value. to-wit,fJ50, and did 
fraudulently, and with the intent to de- 
prive the plaintiff of the menus of recov- 
ering hisdebt of Thompson, aid, abet, and 
assist Thompson to avoid the process of 
law provided for the collection of debts, 
by departing out of the commonwealth, 
which Thompson did, and has ever since 
remained without the reach and effect of 
the legal process of the commonwealth, 
in foreign parts, to-wit, in the state of 
Vermont, whereb}- the plaintiff was de- 
prived of the means of collecting his debt, 
as he might and would otherwise have 
done, and was about to do, by attaching 
the property or arresting the body of 
Thompson by due process of law ; and 
has ever since been deprived of his debt, 
and all means of collecting the same or en- 
forcing payment thereof, and has wholly 
lost the same, and has been otherwise 
greatly injured by the fraudulent doings 
of the defendant as aforesaid. The defense 
was the general issue. At the trial the 
|ury found a general verdict for plaintiff. 
Defendant moved in arrest of judgment, 
on the ground that the declaration set 
forth no sufficient cause of action. 

C. AUett and Mr. Barton, for the motion. 
Newton & Washburn, opposed. 

Morton J. This case comes before us 
on a motior in arrest of judgment. The 
verdicv ol the jury establishes every ma- 
terial allegation in the plaintiff's declara- 
tion; and every fact substantially set forth 
is to be taken to be true. The question 
for our decision is whether these facts are 
sufficient to entitle the plaintiff to judg- 
ment. Although the verdict is general, 
yet in this case, if either count is good, the 
verdict may be applied to that count, and 
judgment be rendere<l upon it. The fol- 
lowing are all the material allegations 
contained in either of the counts: That 
the plaintiff had a just debt due him from 
one Taom'pson ; that the latter had prop- 
erty liable to attachment sufficient to pay 
this debt ; that the defendant took a fraud 
ulent conveyance of this property; that 
Thompson has absconded from the state; 
that the plaintiff has not been able to ar- 
rest him, to attach his property, or oth- 
erwise to obtain satisfaction of his debt; 
and that the acts done by the defendant 
were done with Intent to defraud the 
plaintiff, by preventing him from securing 
or getting "^satisfaction of his debt. Some 
of these are omitted in several of the 
counts, but no one contains any other ma- 
terial allegation. Will these facts support 
an action? 

Before proceeding to the investigation 
of the main question, it may be proper to 
remark that the declaration contains no 
averment that Thompson is insolvent, or 
that he has not, where he now resides, 
property liable to be taken sufficient to 
V3.tisfy the debt, or that any suit has ever 



been commenced against him, or any at- 
tempt made to arrest his body or attach 
his property; nor is it alleged, except by 
implication, that he has not in this state 
real estate or personal property, other 
than that transferred to the defendant, 
liable to attachment. It ought also to 
befurther remarked that this is not an ac- 
tion of conspiracy or of case in the nature 
of conspiracy. It ia not founded upon 
any illegal combination or confederacy. 
The declaration does not set forth any 
conspiracy to defraud the plaintiff or to 
evade or defeat any legal process. No 
such fact can be presumed to exist, and 
therefore we have no occasion to deter- 
mine what effect such an averment would 
have. It will, however, be perceived that 
some of our reasoning would apply to 
such an action as well as the one before 
us. 

This Is a special action on the case, de- 
pending upon the precise facts set forth in 
the declaration. It is an action of new 
impression. It is admitted that no prec- 
edent can be found for it. This circum- 
stance of Itself forms a pretty strong ob- 
jection. It ought, however, to have less 
weight in this than any other form of ac- 
tion. In the diversified transactions of 
civilized life, new combinations of circum- 
stances will sometimes arise which will 
require, in the application of well-settled 
principles of law, new forms of declara- 
tions. Among the old and wise axioms 
of the law, none are more sound than 
those upon which the plaintiff attempts 
to found this action. In law, for every 
wrong there is a remedy. 3 Bl. Comm. 
123; Ash by V.White, 1 Balk. 21. Whenever 
the law creates or recognizes a private 
right, it also gives a remedy for a viola- 
tion of it. 1 Chit. PI. 83; Yates v. Joyce, 
11 Johns. 140. The general principle, that 
whenever there is fraud or deceit by the 
one party and Injury to the other, or dam- 
Dum cum injuria, there an action will 
lie, is very often referred to with appro- 
bation, and always, recognized as good 
law. Upton V. Vail, 6 Johns. 182; Pasley 
V. Freeman, 3 Term. R. 51 ; Eyre v. Duns- 
ford, 1 Bast, 3:29. But these principles, 
however sound, must be understood with 
such qualifications and limitations as 
other principles of law equally sound nec- 
essaril.y impose upon them. It is very 
clear that there may be many moral 
wrongs for which there can be no legal 
remedy. And there may be legal torts in 
which the damage to individuals may 
be ver.y great, and yet so remote, con- 
tingent, or indefinite as to furnish no good 
ground of action. 3 Term R. 63. Without 
entering further into the explanation of 
these principles, their extent, qualifica- 
tions, or limitations, we will proceed to 
inquire how far they may be relied upon 
in support of this action. To render 
them applicable, the plaintiff must show 
that he has sustained damage from the 
tortious act of the defendant, for which the 
established forms of law furnish him no 
remed.v. If he may have redress by any ol 
the forms of actions now known and prac- 
ticed, it would be unwise and unsafe to 
sanction an untried one, the practical 
operation of which cannot be fully fore- 
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seen. The court will adopt a new remedy 
to prevent the failure of justice, or to en- 
force the settled principles of law, but 
never when justice can be attained by any 
of the remedies already knoAvn to the 
!aw. Com. Dig. "Action on the Case," 
B,S. 

The gist of the injury complained of is 
the fraudulent purchase by the defendant 
of the property of the plaintiff's debtor. 
If the sale was fraudulent, it might be 
avoided by the creditors, and the prop- 
erty was liable to attachment after as well 
as before the conveyance. The fraud 
eoald be established quite as easily in a 
suit for the chattels themselves as in the 
present case. There is no averment that 
the defendant had concealed the property, 
removed it out of the commonwealth, or 
In any other way so disposed of it that 
it could not be attached. But even if it 
were so, and the property could not be 
come at to be attached specifically, yet it 
might be attached in the defendant's 
hands by the trustee process. In this 
event the defendant would be compellable 
to disclose all the circumstances attend- 
ing the transaction on oath, and, if he 
did not answer truly, would be liable to 
a special action on the case, by St. 1794, c. 
65, § 9. It vrould be difficult to show any 
good reason why the plaintiff might not 
obtain legal justice in the one or the 
other of these modes, as easily and surely 
as by the present action. Burlingame 
v. Bell, 16 Mass. 320; Devoll v. Brownell, 5 
Picli. 448. 

It was said in argument by the plain- 
tiff's counsel that, if he resorted to the 
trustee process, the defendant would be 
entitled to any equitable set-off which he 
might have against his principal; that, if 
he had made advances or paid debts in 
good faith, he would be allowed to apply 
them towards satisfaction for the prop- 
erty conveyed to him; and so the plaintiff 
could not avail himself of the full value of 
the property. Andrews v. Ludlow, 5 Pick. 
32; Ripley v. Severance, 6 Pick. 474; Type 

6 Stereotype Foundry Co. v. Mortimer, 

7 Pick. 166. And why should it not be 
BO? If the defendant paid fioaa £c?e the 
value of the property, the plaintiff is not 
injured. The owner had good right to 
sell to whom he pleased, and to prefer any 
other of his creditors to the plaintiff. If 
the fraudulent conduct of the defendant 
has done no injury to the plaintiff, he can- 
not complain. He cannot have the aid of 
the law to speculate upon the defendant's 
fraud. The law will protect him from 
damage, but will not enable him to derive 
advantage from the fraudulent conduct of 
the defendant. This action, if sustained, 
would establish a precedent which would 
produce in practice great inconvenience, 
and oftentimes do manifest injustice. If 
the plaintiff may maintain this action 
against the defendant, so may every cred- 
itor of Thompson. Theplaintiff had done 
nothing to give him priority. Shall the 
fraudulent purchaser be holden to pay all 
the debts of the fraudulent vendor? Jus- 
tice does not require this. The convey- 
ance misht be fraudulent in law, and yet 
there might be no moral turpitude in the 
transaction. The property conveyed 



might be very small, and the debts very 
large. Shall the value of the property 
transferred be apportioned among all the 
creditors? By what rules shall the ap- 
portionment be made? Shall the creditor 
who first sues be entitled to the whole, if 
his debt be large enough to require tho 
whole for Its satisfaction? If one cred- 
itor should attach the property specific- 
ally, another should summon the fraud- 
ulent vendee as trustee of the vendor, and 
a third should commence an action like 
this, which would have the preference? 
Can the same party resort to more than 
one of these remedies at the same time? 
And would the judgment in the one be a 
bar to the other? Many cases might oc- 
cur in which it would be extremely diffi- 
cult to adopt any rule of damages which 
would do justice to all the parties inter- 
ested. 

But besides these practical inconvenien- 
ces, which are of themselves insurmount- 
able, there isanotherobjection fatal to the 
present action. The injury complained of 
is too remote, indefinite, and contingent. 
To maintain an action for the deceit or 
fraud of another, it ia indispensable that 
the plaintiff should show,notonly that he 
has sustained damage and that the de- 
fendant has committed a tort, but that 
the damage is the clear and necessary ion- 
sequence of the tort, and that it can be 
clearly defined and ascertained. What 
damage has the plaintiff sustained by the 
transfer of his debtor's property ? He has 
lost no lien, for he had none. No attach- 
ment has been defeated, for none had been 
made. He has not lost the custody of hia 
debtor's body, for he had not arrested him. 
He has not been prevented from attach- 
ing the property or arresting the body of 
his debtor, for he never had procured any 
writ of attachment against him. He has 
lost no claim upon or interest in the prop- 
erty, for heneverhad acquired either. The 
most that can be said is that he intended 
to attach the property, and the wrongful 
act of the defendant has prevented him 
from executing his intention. Is this an 
injury for which an action will lie? How 
can the secret intentions of the party be 
proved? It may be he would have changed 
this intention. It may bethedebtor would 
have made a bona fide sale of the proper- 
ty to some other person, or that another 
creditor would have attached it, or that 
the debtor would have died insolvent be- 
fore the plaintiff could have executed his 
intention. It is therefore entirely uncer- 
tain whether the plaintiff would have se- 
cured or obtained payment of his debt, if 
the defendant never had interfered with 
the debtor or his property. Besides, his 
debt remains as valid as It ever was. He 
may yet obtain satisfaction from proper- 
ty of his debtor, or his debtor may return 
and pay him. On the whole, it does not 
appear that the tort of the defendant 
caused any damage to the plaintiff. But 
even if so, yet it is too remote, indefinite, 
and contingent to be the ground of an ac- 
tion. 

Among the many cases cited by the 
plaintiff's counsel, those of Adams v 
Paige, 7 Pick. ,'S42 ; Yates v. Joyce, 11 Johns, 
136; and Smith v Tonstall, Garth. S — 
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bear the greatest resemblance to the case 
at bar. But an examination of these 
cases will not only show that there is an 
obvious and broad distinction between 
them am' theone under consideration, hut 
that the principles adopted in all of them 
support the ground now taken by the 
court. In Adams v. Paige the plaintiffs 
had made an attachment of the property 
of their debtor. The two defendants, one 
of whom was the debtor, had caused a 
previous attachment to be made of the 
same property on a fictitious debt which 
they had created for the purpose of pre- 
venting attachments on bona Sde debts. 
The suit upon which the fraudulent at- 
tachment was made was pursued to 
judgment, the property attached was sold 
on execution, and the proceeds of the sale 
remained in the hands of the fraudulent 
judgment debtor. Now, by these conclu- 
sive acts, the plaintiffs' attachment was 
defeated, and the price of the property, 
which but for the fraudulent acts of the 
defendants would have been applied to 
the satisfaction of the plaintiffs' execu- 
tion, was holden by one of the defendants. 
Here the loss of the debt was the conse- 
quence of the loss of the lien, and the loss of 
the lien was the clear and certain conse- 
quence of the fraudulent conduct of the de- 
fendants. The injury was direct and cer- 
tain, and the damages easily shown and 
defined. The justice of the plain tiffs' claim 
was ,very obvious, and their recovery 
founded on the soundest principles of law. 
Besides, if we w^ere lookingfordistinctions 
between Adams v. Paige and the case at 
bar, it would be sufficient to state that 
the former was an action for a conspiracy 
between two, to defraud the plaintiffs by 



means of a fictitious debt and a collusive 
judgment, in which the unlawful confeder- 
acy was the gist of the action. In Yates 
V. Joyce, the plaintiff, by means of a judg- 
ment against his debtor, had, according 
to the laws of New York, acquired a lien 
on certain property, which was injured 
and reduced in value by the tortious acts 
of the defendant, so as to be insufficient to 
satisfy the plaintiff's judgment. The 
plaintiff suffered an injury for which he 
had no other remedy. The damage was 
definite and certain, and was the direct 
and necessary consequence of the defend- 
ant's tort. His right to recover was un- 
questionable. The old case of Smith v. 
Tonstall, Carth. 3, is very similar, and 
rests upon the same principle. The plain- 
tiff having obtained a judgment against 
one S., the defendant procured S. to con- 
fess a judgment to himself when nothing 
was due to him. This collusive judgment 
was satisfied by the sale of goods on which 
the plaintiff, by his prior judgment, had ac- 
quired a lien; thus placing in the defend- 
ant's hands the price of goods which were 
liable for the plaintiff's judgment. In all 
these cases the plaintiffs had a clear and 
valuable interest in or lien on certain 
property, which was defeated or destroyed 
by the tortious acts of the defendants. 
Not so in the case at bar. The plaintlEf 
does not allege that he had any special 
property or any interest in or claim on 
any property which was destroyed or in- 
jured by any act of the defendant. And 
we are all of opinion that he has not set 
forth any such ground of action as can be 
sustained upon anv known principles ol 
law. Vernon v. Keys, 12 East, 632. 
Judgment arrested. 



(See, also, Randall v. Hazelton, 12 Allen, 412; Hutchins v. Hutchins, 7 Hill, 104; Heywood v. Till- 
son, 75 Me. 225; Bradley v. FuUer, lis Mass. 2S9; Long v. Warren, 68 N. Y. 426; remarks of Stephen, 
J., in Alderson v. Maddison, 5 Exch. Div., at page 296; remarks of Lord Herscheix in Derry y. 
Peek, L. K 14 App. Cas., at page 376.) 



niustration of the establishinent of legal rights by the common law, 
as, e. g., in the decision of "cases of novel impression." 



(L. R.9 Exch. 218.) 
Wester.\ Codnties Manuke Co. v. La WES 

CHEMICiL Ma.NURE Co. 

{Court of Exchequer. June 9, 1874.) 

Words Actionable — Dispakagement of Quality 
OF Goods. 
Ad untrue statement disparaging the goods of 
another, made without lawful ocoaslon, and caus- 
ing special damage to the owner of the goods, is 
actionable. Young v. Macrae, 3 Best. & 8. 264, 
distinguished. 

Action by the Western Counties Manure 
Company against the Lawes Chemical 
Manure Company. The declaration al- 
leged thaf'at the time of the committing, 
etc., the plaintiffs carried on business as 
manufacturers and sellers of artificial 
manures, and had upon sale certain arti- 
ficial manures, and the defendants also 
carried on business as manufacturers and 
sellers of artificial manures, and had on 
Bale certain artificial manures; that the 
defendants, well knowing that the plain- 
tiffs were carrying on the aforesaid busi- 



ness and sellingthe said artificial manures, 
and contriving and intending to injure 
the plaintiffs in their business, falsely and 
maliciously printed and published, and 
caused to be printed and published, of 
and concerning the plaintiffs, and of and 
concerning them as such manufacturers 
and sellers of artificial manures, the words 
following: 'Chemical Laboratory, Uni- 
versity of Glasgow, January 29, 1873. 
Dear Sir: I inclose herewith analysis of 
your four samples of manure, which differ 
much in quality. They are all mixtures, 
and do not consist of bones and acid 
alone. No. 2 [meaning thereby the de- 
fendants' artificial manures] is much the 
best, and seems to contain some kind of 
phosphatic guano. No. 4 [meaning there- 
by the plaintiffs' said artificial manures] 
appears to contain a considerable quanti- 
ty of f^oprolites, and is altogether an arti- 
cle of low quality, and ought to be the 
cheapest of the four. The other two are 
fair articles, and may be usefully em- 
ployed, tt is not for me to put au axact 
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('alue upon the samples, as the prices 
charged for manures in different parts of 
the country differ to an extraordinary ex- 
tent. 1 linow places where No. 2 [mean- 
ing thedefendants'said artificial manures] 
would he sold at about 81. per ton; 
others, where 71. would be its price. I 
may state, however, the relative values 
thus: Suppose the price charged for No. 
2 [meaning the defendants' said artificial 
manures] to be Hi. per ton. Then No. 1 
should be worth 77.; No. 3, 57. 10s.; and 
No. 4, [meaning the plaintiffs' said arti- 
ficial manures,] 5/. Of course, these must 
be ta'icen as approximation only, and may 
be modified by the nature of the bargain; 
but they ishould be in these proportions.' 
[Then followed an analysis in detail, pur- 
porting to show the proportion of phos- 
phates and ammonia in the plaintiffs' and 
defendants' artificial manures, respect- 
ively.] Meaning thereby that the said 
artificial manures so manufactured, sold, 
and traded In by the plaintiffs were arti- 
ficial manures of an inferior quality to the 
said artificial manures, and especially 
were of an inferior qualits* to the said ar- 
tificial manures of thedefendants. Where- 
as, in truth and in tact, the said artificial 
manures so manufactured, sold, and trad- 
ed in by the plaintiffs were not of an in- 
ferior quality, and especiall.y were not in- 
ferior in quality to the said artificial 
manures of the defendants. And by rea- 
son of the premises, [tiere folio wed an al- 
legation of special damage.] " Demurrer 
and joinder. 

Arthur Charles, in support of the decla- 
ration. 

The malicious publication of a falsehood 
depreciating the plaintiffs' goods, and 
causing him pecuniary damage, is action- 
able. Harman v. Delany, 2 Strange, 898. 
In Evans v. Harlow, .5 Q. B. G24, it was 
held that special damage must be alleged, 
but it seems to have been assumed there 
tliat an action would lie for untrue and 
disparaging statements about the goods 
of a tradesman where special damage has 
been suffered. It must be conceded that 
these words are not libelous in the ordi- 
nar.v sense; but the ease is similar to an 
action for slander of title, which, as is 
pointed out by Tindal, C. J., in Malachy 
V. Soper, 3 Bing. N. C, at page S^S, is not 
"an action for words spoken or for a libel 
written and published, but an action on 
the case for special damage sustained by 
reason of the speaking or publication of 
the slander of th"? plaintiff's title. " Young 
V. Macrae, 3 Best &S. 264, 32 Law J.Q.B. 6, 
may be relied on by the defendants. But 
there all that was decided was that an 
action will not be maintainable against a 
man who is only alleged to have made 
untrue statements about tlie quality of 
his pwn goods. Here there is a distinct 
statement that the plaintiffs' manures 
are " altogether of a low quality. " 

Bowen, opposed. 

The declaration does not allege that the 
defendants knew that the statements were 
false, and amounts to no more than a 
puff by one tradesman of his own goods. 
Young V. Macrae, 3 Best & S. 264, 32 Law 
J. Q. B. 6, is in point, for the ratio deci- 
fiendi was that the mere comparison by 



the defendant of his own goods with the 
plaintiff's, to the plaintiff's disadvantage, 
is not actionable. Burnet v. Wells, 12 
Mod. 420. The cases of "slander of title" 
are not analogous to the present case, for 
In them the plaintiff's proprietary rights 
are affected. There is no authority whicli 
goes so far as to justify tlie proposition 
nowcontended for. In all the cases, either 
the words used amount to a personal im- 
putation on the plaintiff personally or aa 
a tradesman, or else they affect his prop- 
erty. Thus Harman v. Delany, 2 Strange, 
898, was a slander of the plaintiff person- 
ally in the way of his trade. 

[Pollock, B. This declaration alleges 
that the statement was made falsely and 
maliciously, and contriving to injure the 
plaintiffs.] 

The mere telling of o falsehood, even 
though it be told maliciously, does not 
give a cause o! action. Miller v. David, 
L. K. 9 C. P. 118. 

Bramwell, B. In this case our judg- 
ment must be for the plaintiffs. The case 
may be shortly stated thus: Q-he plain- 
tiffs trade in a certain article of manure, 
and it is alleged that the defendants false- 
l.v and maliciously published, of and con- 
cerning that manure, and of and concern- 
ing the plaintiffs' trade and manufacture, 
a certain statement which contains in it 
this: that it was an article of low quali- 
ty, and ought to be the cheapest of four, of 
which this is one, the others l)eing men- 
tioned. So far an action would not be 
maintainable, because it is not libeling an 
article to sa.y that it is an article of low 
quality, and ought to be cheaper than 
others. That part is not specifically stat- 
ed to be untrue, but having been published, 
as it is said, of ancl concerning the plain- 
tiffs' manufactures and trade, the declara- 
tion goes on and says: "Meaning thereby 
that the artificial manures so manufact- 
ured and traded in by the plaintiffs were 
artificial manures of inferior quality to 
other artificial manures, and that they 
especially were of inferior quality to the 
artificial manures of the defendants." I 
think if it stopped there it would not be 
the subject-matter of an action, even with 
special damage resulting from it, because 
I do not see that it is injurious to an arti- 
cle to say that it is of inferior quality. It 
may attract certain customers, and it is a 
very good thing that people can be found 
who will sell things of an inferior quality 
in order that they may not be wasted. 
But what makes the action maintainable 
is the allegation that follows : " Whereas, 
in truth and in fact, the said artificial 
manures so manufactured and traded in 
by the plaintiffs were not of inferior quali- 
ty, and were not inferior in quality to the 
said articles of manure of thedefendants;" 
and by reason of the premises certain per- 
sons who, if they had not been told that 
which was untrue, would have continued 
to deal with the plaintiffs, are alleged to 
have ceased to deal with them. So that it 
appears there was a statement published 
by the defendants of the plaintiffs' manu- 
facture, which is Comparatively disparag- 
ing of that manufacture, which is untrue 
so far as it disparages it, and which has 
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been profluctl\ oi special daraase to the 
plaintiffs; and it is stated that tliat pub- 
lication was made falsely and "malicious- 
ly," which possibly may mean nothing 
more than that it was made falsely, and 
witliout reasonable cause, calling tor a 
Btatement by tlie defendants on the sub- 
ject. But, if actual malice is necessary,— 
■which I do not think Is the case,— the alle- 
gation is sufficient. It seems to me, how- 
ever that where a plaintiff says, " You 
have without lawful cause made a false 
Btatement about my goods, to their com- 
parativedisparagement, which false state- 
ment has caused me to lose customers," 
an action is maintainable. 

I do not go through the cases, but un- 
doubtedly there is nothing in any of them 
Inconsistent with the judgment we now 
pronounce. The only case that I will refer 
to is Young V. Macrae, 3 Best & S. 264. 
Whei. examined, that case will be found 
to differ materially from this one. The 
disparaging statement there was not ex- 
pressly said to be untrue. It was only 
said, generally, that the libel was untrue, 
whicli it might be if only so much of it 
was untrue as con tained praise of the de- 
fendants' own goods. On the general 
principle, therefore, that an untrue state- 
ment disparaging a man's goods, pub- 
lished without lawful occasion, and caus- 
ing him special damage, is actionable, we 
give our judgment for the plaintiffs. 

Pollock, B. lagree that our judgment in 
thiFcaseshould bein favorof the plaintiffs. 
This case, nc doubt, involves first princi- 
ples. Ol. the one hand, the law is strong- 
ly against the invention or creation of any 
rights of action; but, on the other hand, 
where a wrong has actually been suffer->d 
by one person in consequence of the con- 
duct oi another, one Is anxious to uphold 
as far as possible the maxim, ubijusibi re- 
wediiim. It seems to me the present case 
comes within that rule. Now, in the first 
place, this is not an action of libel. I 
think it is entirely distinguishable from 
That class of cases. It is alleged in the 
declaration that the matter complained 
of here was written. I think that makes 
no distinction. I will not say more upon 
that thai that the difference between a 
writter or verbal statement of the kind 
now complained of and an ordinary de- 
famatory statement is very clearly point- 
ed out by Tlvdai,, C. .1., in his judgment 
in Malachy v. Soper, 3 Bing. N. C, at page 
3S6. This action is, I think, in the nature 
of an action of slander of title, and comes 
within the general rule laid down as to 
such actions In Comyn's Digest, where it 
Is said that an action lies when special 
damage is shown Title, "Action on Case 
for Defamation, " G 11. 

The only question, therefore, that seems 
to arise, is, what is the fair intention of 
the words? It is alleged that the defend- 
ants were contriving and intending to in- 
jure the plaintiffs in their business, and 
that they falsely and maliciously printed 
and published the words in question. 
Now, I do not attach any special meaning 
to the word "maliciously," except so far 
as it must be taken with the words, "con- 
triving and intending to injure the plain- 



tiffs. " I think that deprives the defend- 
ants of what I may call any legal occasion 
or opportunity on which they might US6 
words of this kind. Therefore we have it 
stated that, without legal occasion, with- 
out any necessity, the defendants have- 
used language of and concerning the plain- 
tiffs' goods which not only are false, but 
are such as to injure the plaintiffs in their 
business, and special damage is alleged. 
When all these things concur, it seems to 
me a good cause or action is disclosed. 
With reference to the cases that have been 
cited, (Malachy v. Soper, 3 Bing. N. C. 371; 
Evans v. Harlow, 5 Q. B. 624; and Young 
V. Macrae, 3 Best & S. 264,) I would only 
observe tliat in the two first-mentioned 
cases there is no allegation of special dam- 
age, while the last is distinguishable on 
the grounds mentioned by my Brother 
Br.\mwell. Moreover, there the chief 
justice in his judgment (3 Best & S., at 
page 271) supposes a case very like the 
present one, and states that, in his opin- 
ion, an action would lie in such circum- 
stances. 
Judgment for plaintiffs. 



(131 Mass. 393.) 

EicB V. CooLiDGE et a/. 

(Siiipreme Judicial Court of Massachusetts. 
December 1,1876.) 

1. Defamation — Subornation op Perjury. 

One who suborns witnesses to swear falsely to- 
defamatory statements concerning another, in a- 
suit to which neither of them is a party, is lia- 
ble to an action by the person whose character 
is so defamed. That the perjured witness is pro- 
tected by his personal privilege from a civil suit 
does not exempt the person who suborns him, 
they being joint tort-feasors. Nor is the novelty 
of such an action a valid objection thereto. Bost- 
wick V. Lewis, 2 Day, 447; Smith v. Lewis, B- 
Johns. 157; Dunlap v. Glidden, 31 Me. 435, dis- 
tinguished. 

2. Same— Pleadino. 

A declaration in such an action, each count of 
which alleges the procuring and suborning of 
several witnesses to testify falsely to defamatory 
matter concerning plaintiff, such different acts 
being all parts of one scheme, sets forth but one 
cause of action. 

3. Same— Damages. 

Special damages need not be alleged in such an 
action, tlie natural and necessary consequences 
of the acts charged being to injure plaintiff. 

Demurrer to declaration, Suffolk coun- 
ty. 

Action by Sarah M. Rice against John 
T. Coolidge and others. Defendants de- 
murred to plaintiff's declaration. 

E. D. Sohier and R. Olney, for plaintiff, 
S. Bartlett and D. Thaxter, for the de- 
fendants. 

Morton, J. This is an action of tort. 
The principal question raised by the de- 
murrer is whether the plaintiff's declara- 
tion states any legal cause of action. 
Each count alleges, in substance, that a 
proceeding for a divorce was pending In 
the courts of the state of Iowa between 
Joseph S. Coolidge and Mary L. Coolidge, 
in which the latter alleged that the said 
Joseph S. Coolidge had been guilty of 
adultery with the plaintiff; that the de- 
feadants conspired together and with th»- 
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said Mary L.Coolidge to procure and sub- 
orn witnesses to falsely testify In sup- 
port of said charges of adultery ; and that 
the defendants, in pursuance and execu- 
tion of said conspiracy, did procure and 
suborn certain witnesses named, to testi- 
fy in said divorce suit, and to falsely 
swear to criminal sexual Intercourse be- 
tween the plaintiff and said Joseph S. 
Coolidge, and between the plaintiff and 
other persons, and to various other acts 
aud things which, if believed, wcjuld tend 
to bring disgrace and infamy upon the 
plaintiff. Three of the counts also allege 
that the defendants, in pursuance and 
execution of the conspiracy, published, or 
caused to be published, a printed pam- 
phlet, in which the false testimony of such 
witnesses was repeated, and made the 
pretext for false and malicious charges up- 
on the plaintiff's character and good 
name. The gist of the plaintiff's case is 
that the defendants have suborned wit- 
nesses to falsely swear to defamatory 
statements concerning her, and have done 
other connected acts in pursuance of a 
scheme or plan to defame her. The al- 
leged conspiracy or combination is not 
one of the elements of the cause of action. 
That Is not created by the conspiracy, but 
by the wrongful acts done by the defend- 
ants to the injury of the plaintiff. If the 
acts charged, when done by one alone, 
are not actionable, they are not made ac- 
tionable by being done by several in pur- 
suance of a conspiracy. Wellington v. 
Small, 3 Cush. 145; Parker v. Hunting- 
ton, 2 Gray, 124; Bo wen v. Matheson, 14 Al- 
len, 499. The question is presented, there- 
fore, whether the plaintiff can maintain 
an action of tort, in the nature of the 
<?ommon-law action on the case, against 
the defendants for suborning witnesses to 
falsely swear to defamatory statements 
concerning the plaintiff in a suit in which 
neither of the parties to this suit was a 
party. 

It requires no argument to show that 
the acts charged as done by the defend- 
ants, if proved, are a great wrong upon 
the plaintiff. It is a general rule of the 
common law that a man shall have a 
remedy for every injury. The plaintiff 
should have a remedy for the injury done 
to her by the defendants, unless there are 
some other rules of law, or some control- 
ling considerations of public policy, which 
take the case out of this rule. The defend- 
ants contend that the witnesses who ut- 
tered the defamatory statements are pro- 
tected from an action, because they were 
statements, made in the course of judicial 
proceedings, and that, therefore, a person 
who procured and suborned them to 
makethe statements is not liable to an ac- 
tion. It seems to be settled by the En- 
glish authorities that judges, counsel, par- 
ties, and witnesses are absolutely ex- 
empted from liability to an action for de- 
famatory words published in the course of 
judicial proceedings. Henderson v. Broom- 
head, 4 Hurl. & N. .509; Revis v. Smith, 
18 C. B. 126; Dawkins v. Rokeby, L. R. 8 
Q. B. 255, and cases cited; affirmed, L. E. 
7 H. L. 744; Seaman v. Netherclift, 1 C. P. 
Div. 540. The same doctrine is generally 
held in the American courts, with the 



qualification, as to parties, counsel, and 
witnesses, that, in order to be privileged- 
their statements made in the course of an 
action must be pertinent and material to 
the case. White v. Carroll, 42 N. Y. 161; 
Smith V. Howard, 28 Iowa, 51; Barnes 
V. McCrate, 32 Me. 442; Kidder v. Park- 
hurst, 3 Allen, 393; Hoar v. Wood, 3 Mete. 
(Mass.) 193. In the last-cited case, V.hiet 
Justice Shaw says: "Wetakp the rule to 
be well settled by the authorities that 
words spoken in the course of judicial 
proceedings, though they are such as im- 
pute crime to another, and therefore, if 
spoken elsewhere, would import malice 
and be actionable in themselves, are not 
actionable if they are applicable and per- 
tinent to the subject of inquiry." We as- 
sume, therefore, for the purposes of this 
case, that the plaintiff cannot maintain 
an action against the witnesses in the 
suit in Iowa for their defamatory state- 
ments, though they were false. But it 
does not follow that she may not main- 
tain an action against those who, with 
malice and intent to injure her, procured 
and suborned those witnesses to testify 
falsely. The reasons why the testimony 
of witnesses is privileged are that it is 
given upon compulsion, and not volunta- 
rily ; and that, in order to promote the 
most thorough investigation in courts of 
justice, public policy requires that wit- 
nesses shall not be restrained by the fear 
of being vexed by actions at the instance 
of those who are dissatisfied with their 
testimony. But these reasons do not ap- 
ply to a stranger to the suit, who pro- 
cures and suborns false witnesses, and the 
rule should not be extended beyond those 
cases which are within its reasons. 

The argument that an accessory cannot 
be held civilly liable for an act for which 
no remedy can be had against the princi- 
pal is not satisfactory to our minds. The 
perjured witness and the one who suborns 
him are joint tort-feasors, acting in con- 
spiracy orcombination to injure the party 
defamed. The fact that one of them is pro- 
tected from a civil suit by a personal priv- 
ilege does not exempt the other joint tort- 
feasor from such suit. A similar argument 
was disregarded by the court in Emery v. 
Hapgood, 7 Gray, 55, where it was held 
that the defendant, who instigated and 
procured an officer to arrest the plaintiff 
upon a void warrant, was liable to an ac- 
tion of tort therefor, although the officer 
who served the warrant was protected 
from an action for reasons of public pol- 
icy. The defendants rely upon the cases 
of Bostwick V. Lewis, 2 Day, 447, and 
Smith V. Lewis, 3 Johns. 157. But those 
cases turn upon a principle which does not 
apply in the case at bar. The facts In 
those cases were as follows: Lewis 
brought an action in Connecticut against 
several defendants, in which he prevailed. 
Afterwards Bostwick, one of the defend- 
ants in the original action, brought au ac- 
tion in Connecticut against Lewis, for 
suborning a witness in that action; and 
Smith, another of the defendants, brought 
a similar action in New York. It was 
held in each case that the action could not 
be maintained, because, in the language 
of Mr. Justice Kent, it was "aa attempt 
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to overhaul the merits" ol a former suit. 
The case of Diinlap v. Glidden, 31 Me. 435, 
is to the same effect. Although the par- 
ties to a former action cannot retry its 
merits, while a judgment therein is in force 
and unreversed, yet any person who was 
not a party to the action or in privity 
with a party may, in a collateral action, 
impeach the judsment and overhaul the 
merits of the foj-mer action. Those cases, 
therefore, are not decisive of the case at 
bar. 

The defendants argue that an action of 
this nature ought not to be maintained, 
because the plaintiff therein might, by the 
testimony of a single witness, prove that 
a witness in another action had commit- 
ted perjury. The rule of law that a man 
cannot be convicted of perjury upon the 
unaided testimony of one witness is a rule 
applicable only to criminal proceedings. 
The argument may go to show that the 
rule ought to be extended to civil cases in 
which perjury is charged against a wit- 
ness, but it does not furnish a satisfactory 
reason why a plaintiff should be altogeth- 
er deprived of a remedy for an injury in- 
flicted upon him. 

It is al.=!0 urged, as an argument against 
the maintenance of this action, that it is 
a novelty. The fact that an action is 
without a precedent would call upon the 
court to consider with care the question 
whether it is justified by correct prin- 
ciples of law; but, if this Is found, it is 
without weight. In answer to the same 
argument. Lord Chief Justice Willes said: 
"A special action on tlie case was intro- 
duced for this reason, that the law will 
never suffer an injury and a damage with- 
out a remedy, but there must be new facts 
in every special action on the case. " 
Winsmore v. Greenbank, Willes, 577. Up- 
on a careful consideration of the case, we 
are of opinion that there are no rules of 
law and no reasons of public policy which 
deprive the plaintiff of her remedy for the 
wrong done her by the defendants by sub- 
orning witnesses to defame her character. 
There are several causes of demurrer as- 
signed by the defendants which go to the 
form of the declaration, and which re- 
main to be considered. It is contended 
that each of the counts is defective, be- 
causemore than one cause of action is em- 
braced therein. Each count alleges that 
the defendants procured and suborned 
several witnesses named, to falsely testi- 
fy to defamatory matter concerning the 
plaintiff. The defendants argue that, if 
the witnesses were sued, the action against 



each would be several, and not Joint; 
and therefore, if the defen(?ftnts are liable, 
the plaintiff must proceed by a separate 
action or a separate count for suborning 
each witness. But the plaintiff's cause of 
action is that the defendants, conspiring 
together, entered into a scheme to defame 
her, and carried out this scheme by a se- 
ries of connected acts. It the defendants, 
had suborned but one witness, the plain- 
tiff migiit have bad a cause of action; 
but, having suborned several, their differ- 
ent acts may be alleged to have been all 
parts of one scheme, designed and carried 
out to defame the plaintiff, and but one 
cause of action is set out. For the same 
reason the first, third, and fourth counts 
are not open to the objection of duplicity, 
because they allege that the defendants 
published a pamphlet entitled the "Argu- 
ment of W. J. Knight, for Plaintiff. " The 
publication of this pamphlet is set out as 
one of the acts done by the defendants In 
carrying out the conspiracy, and does not 
set out a libel as a separate cause of ac- 
tion. 

Another ground of demurrer is that 
the declaration does not contain any alle- 
gation of damage sufficient toconstitutea 
legalcause of action. The acts charged up- 
on the defendants aresuch that the natural 
and necessary consequences of them are 
to Injure the plamtiff. Under the general 
allegation of damage, she may recover 
damages for this injury, and no allegation 
of special damage is necessary to enable 
her to maintain her cause of action. 
Whether under the declaration she can re- 
cover for injury to her business we cannot 
consider in this stage of the case. 

The only other ground of demurrer not 
considered is that the first three counts 
do not set out in full the words spoken by 
the suborned witnesses, or a copy of the 
printed "Argument of W. J. Knight, for 
Plaintiff." In an action like this, it is not 
necessary to set out the words spoken or 
written with the fullness required in ac- 
tions of slander and libel, but it is suffi- 
cient to set out their substance. Hood v. 
Palm, 8 Pa. St. 237; Haldeman v. Martin, 
10 Pa. St. 369. And we are inclined to the 
opinion that the lirst three counts of the 
plaintiff's declaration are sufficient in this 
respect. But we need not decide this 
point, as the fourth count sets out in fiill 
the testimony of the suborned witnesses 
and a copy ol the printed pamphlet. 

Demurrer overruled. 

Devens and Lord, J.T., absent. 



(See, also. Lamb v. Stone, 11 Pick. 526, given In full, supra; Randlette v. Judkins, 77 Me. 114; 
Adams v. Marshall, 138 Mass. 238, 238; Wilson v. Dubois, 35 Minn. 471, 29 N. W. Rep. 68; judgmen* 
of WiLLES, J., in Bonomi v. Backhouse, El., BL & EL 645 ; Backhouse v. Bonoml, 9 H. L. Cas. 503 ; Dai- 
ton V. Angus, L. a. 6 App. Cas. 740.) 
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niustration of the creation of legal rights by statute. 



(78 N.Y. 310.) 

Willy v. Mulledy. 

(Court of Appeals of New Torlc Sept. 30, 1879. ) 

1. Neglioencb— Statutobt Duty — Fiee-Bscapbs. 
Laws N. Y. 1873, c. 863, tit. 13, § 36, which re- 
quires the owners of tenemeut-houses to provide 
them with fire-escapes, etc., imposes on such an 
owner an absolute duty for the benefit of his ten- 
ants, and he is liable for a breach of such duty 
causing damage to a tenant. 

2. Same — CoNTRisnTOKT Neglioence. 

That a tenant had taken rooms in such a house 
not provided with a fire-escape, and had occupied 
them for a few days previous to the fire causing 
the injury complained of by him, does not relieve 
the owner from liability therefor, where it is 
not shown that the tenant knew there was no fire- 
escape. He had the right to assume that the stat- 
utory duty had been performed, and owed no duty 
to the owner to make an examination to see 
whether it had been done. 

3. Same— Evidence. 

In such a case, on the question of the probabil- 
ity that an occupant of the house, whose death 
was caused by the fire, would have escaped had 
there been a fire-escape as required by the stat- 
ute, it may be inferred from the construction of 
the house and the structure of fire-escapes where 
one would probably nave been placed. 

4. Same — Same. 

And the facts that such person knew that there 
was a scuttle in the roof, had time after notice 
of the fire to reach it, and made efforts to escape, 
are sufficient to justify a jury in finding that such 
person tried to escape in that direction, and 
failed for want of a ladder to the scuttle, which 
the owner had not provided as required by the 
statute. 

Appeal from city court of Brooklyn, gen- 
eral term. 

Action by Joseph Willy, as administra- 
tor, etc., of his wife, against Patrick Mul- 
ledy, for damages for the death of plain- 
tiff's wife, alleged to have been caused by 
neglect on the part of defendant. Defend- 
ant appeals from a judgment of the gen- 
eral term affirmingajudgmentfor plaintiff 
entered upon a verdict, and affirming an 
order denying a motion for a new trial. 

Thomas E. Pearsall, for appellant. A. 
Simla, Jr., for respondent. 

Earl, J. This is an action to recover 
damages for the death of plaintiff's wife, al- 
leged to have been caused by the fault of 
the defendant. Prior to the 1st day of 
November, 1877, the plaintiff hired of the 
defendant certain apartments in the rear 
of the third story of a tenement-house in 
the city of Brooklyn, and with his ■wife 
and infant child moved into them on that 
day. On theSth day of thesame month, in 
the day-time, a fire took place, originating 
in the lower story of the house, and plain- 
tiff's wife and child were smothered to 
death. 

It is claimed that the defendant was in 
fault because he had not constructed for 
the house a fire-escape, and because he had 
not placed in the house a ladder for access 
to the scuttle. Section 36, tit. 13, c. 863, 
Laws 1873, provides that every building in 
the city of Brooklyn shall have a scuttle or 
place of egress in the root thereof of proper 
size; and "shall haveladders or stairways 
leading to the same; and all such scuttles 



and stairways or ladders leading to the 
roof shall be kept in readiness tor use at 
all times." It also provided that houses 
like that occupied by the plaintiff "shall be 
provided with such fire-escapes and doors 
as shall be directed and approved by the 
commissioners [of the department of fire 
and buildings;] and the owner or owners 
of any building upon which any fire- 
escapes may now or hereafter be erected 
shall keep the same in good repair, and 
well painted, and no person shall at any 
time place any incumbrance of any kind 
whatsoever upon said fire-escapes now 
erected, or that may hereafter be erected, 
in the city. Any person, after being noti- 
fied by said commissioners, who shall neg- 
lect to place upon any such building the 
fire-escape herein provided for, shall forfeit 
the sum of $500, and shall be deemed guilty 
of a misdemeanor." Under this statute 
the defendant was bound to provide this 
house with a fire-escape. He was not 
permitted to wait until he should be di- 
rected to provide one by the commission- 
ers. He was bound to do it in such way 
as they should direct and approve, and it 
was for him to procure their direction and 
approval. No penalty is imposed for the 
simple omission to provide one. The pen- 
alty can be incurred only for the neglect 
to provide one after notification by the 
commissioners. Here was, then, an abso- 
lute duty imposed upon the defendant by 
statute to provide a fire-escape, and the 
duty was imposed for the sole benefit of 
the tenants of the house, so that they 
would have a modeof escape in thecase of 
a fire. For a breach of this duty causing 
damage, it cannot be doubted that the 
tenants have a remedy. It is a general 
rule that whenever one owes another a 
duty, whether such duty be imposed by 
voluntary contract or by statute, a breach 
of such duty causing damage gives a cause 
of action. Duty and right are correlative, 
and where a duty is imposed there must 
be a right to have it performed. When a 
statute imposes a duty upon a public oflB- 
cer, it is well settled that any person hav- 
ing a special interest in the performance 
thereof may sue for a breach thereof caus- 
ing him damage, and the same is true of 
a duty imposed by statute upon any citi- 
zen. Cooley, Torts, 654; Hover v. Bark- 
hoof, 44 N. Y. 113; Jetter v. Railroad Co., 
2 Abb. Dec. 4.58; Heeney v. Sprague, 11 R. 
I. 456; Couch v. Steel, 3 El. & Bl. 402. In 
Comyn's Digest, "Action upon Statute," 
F, it is laid down as the rule that, "in 
every case where a statute enacts or pro- 
hibits a thing for the benefit of a person, 
he shall have a remedy upon the same 
statute for the thing enacted for his ad- 
vantage, or for the recompense of a wrong 
done to him contrary to the said law." 
There was no fire-escape for this house. 
But the claim is made on behalf of this de- 
fendantthat he is not liable in this action, 
because the plaintiff and his wife knew, 
when they moved into the house and while 
they occupied the same, that there was no 
fire-escape, and hence that they volunta- 
rily took the hazard uf its absence. It is 
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nndoubtedly true that the plaintiff could 
have stipulated against or have waived 
the performance of this duty imposed for 
his benefit, but this he did not do. There 
is no proof of any kind that It was the in- 
tention of the parties entering into their 
contract that tie should take and occupy 
this house without a fire-escape. There is 
nothing to show that he knew there was 
no fire-escape there when he hired the 
apartments. It is not shown that his at- 
tention w as in any way called to the m atter 
or that he looked for one. Its absence 
could be discovered only by an examination 
outside of the house, and there is no evi- 
dence that he made such examination. 
He had the right to assume that the stat- 
utory duty had been performed. There 
is no proof that during his occupancy he 
discovered the absence of a fire -escape. He 
was there but three days, excluding 'he 
day upon which he moved in and the day 
upon which the fire occurred, and during 
tljat time it does not appear how much of 
the time he was in the house. There is 
certainly no evidence that he or his wife 
discovered that there was no fire-escape, 
or that their attention had been called to 
the matter. They owed no duty to the 
defendant to look and see whether there 
was one there or not. They had the right 
to rely upon its presence there as required 
by the statute. But suppose they did dis- 
cover that there was no fire-escape at 
some time while there, after they moved 
in, does such discovery absolve the defend- 
ant from his duty? After making the dis- 
covery, they were not bound at once to 
leave the house and go into the street. 
They had a reasonable time to look for 
and move into other apartments; and by 
remaining for such reasonable time they 
waived nothing; and, if they did not 
choose to move out, they were entitled to 
a reasonable time to find the defendant 
and to call upon him to furnish the fire- 
escape. By remainingin thehouse for sach 
reasonable time after discovery of the 
breach of duty on the part of the defend- 
ant, it could not be said as matter of law 
that they waived the performance thereof, 
or took upon themselves voluntarily the 
hazard of all the damages which they 
might sustain by the non -performance 
thereof. The duty rested upon the defend- 
ant not solely to have a fire-escape there 
when the plaintiff leased the premises, but 
it continued to rest upon him; and, be- 
fore it could be held that the plaintiff ab- 
solved him in any way from this duty, the 
proof should be clear and satisfactory. 
Here, I hold, there was no proof whatever 
from which it could properly have been 
found that he did so absolve him. 

But it was needful for the plaintiff to 
show, not only that there was this breach 
of duty, but that the death of plaintiff's 
wife was due to such breach ; that is, that 
her life would have been saved if there had 
been a fire-escape there. It is reasonably 
certain that if the defendant had placed 
the fire-escape at the rear of the house, 
constructed as they were required to be, 
that the deceased would have seen it, and 
made her escape, as it would have been at 
one of the windows of the rear rooms 
which she occupied. But it is said that 
CHASE — 2 



the defendant was not bo\ind to place the 
fire-escape at the rear of his house, but 
that lie could have placed it in the front 
of his house, and that if he had placed it 
there she could not have escaped. It is 
probably true that she could not have 
escaped from the front of the house. But 
there is no proof where fire-escapes are 
usually constructed, nor whether the front 
or rear of this particular house would 
have been the more suitable place tor the 
flre-pscape. I think we may assume from 
the manner in which the front jjart of this 
house was constructed, and from the 
structure of fire-escapes, that it is most 
probable thatit would have been placed on 
the rear of the fiouse. We think upon the 
whole case there was enough to authorize 
the jury to find that the deceased would 
have escaped, if the defendant had dis- 
charged his duty as the law required. 

Many of the observations already made 
apply to the ladder for the scuttle. The 
dut.y to furnish and keep such a ladder 
was imposed mainly for the benefit of the 
tenants. It was the intention of the stat- 
ute that they should have two means of 
escape in the case of fire, one by the scut- 
tle and another by the fire-escape. It was 
the duty of the defendant to provide a lad- 
der, and then to use reasonable care to 
keep it there in readiness tor use. The de- 
fendant had once provided a ladder tor 
this scuttle, but for many months before 
this fire there had been none there. This 
the plaintiff and his wife did not know. 
They knew where the scuttle was, and 
they had the right to suppose that there 
was a ladder to reach it, as the law re- 
quires. Hence there was, or at least the 
jury had the right to find that there was, 
a breach of duty in this respect. But the 
claim is also made as to this that there 
was not sufficient evidence to authorize 
the jury to find that the breach of this 
duty had any connection with the death 
of plaintiff's wife; that herlife would have 
been saved if the ladder liad been there. 
We think there was. The evidence was 
not very satisfactory. It is true that 
much is left, from the necessity of the case, 
to the weighing of probabilities. But the 
jury could find that the deceased knew 
where the scuttle was; that she had time 
after notice of the fire to reach it; and that, 
as she was making efforts to escape, she 
probably tried to escape in that direction, 
and Failed for want of the ladder. There 
was sufficient evidence, therefore, to au- 
thorize a verdict for the plaintiff, and we 
do not think the judgment should be re- 
versed for other errors alleged. 

There was no prejudicial error commit- 
ted by the judge at the trial in receiving a 
copy of the printed specifications adopted 
by the commissioners, as to the material 
and manner of constructing fire-escapes. 
I think the evidence was wholly immate. 
rial and harmless. The defendant was 
not charged with not building a fire- 
escape according to those specifications, 
but with wholly neglecting to build any. 
It was his duty to build one, and to apply 
to the commissioners for their directions 
and approval; and that they had adopt- 
ed certain specifications of whichhe would 
have been informed if he bad called upon 
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thera is of no account and had no possible 
bearing upon the result of the trial. The 
court did charge in substance as requested 
that the defendant was not liable unless 
the evidence established the fact that the 
deceased made an effort to escape through 
the scuttle and was prevented from so 
doing by tlie absence of the ladder. It 
was not error to refuse to charge that if 
the plaintiff and his wife knew that there 
was no tire-escape then they could not re- 



cover. There was no evidencefrom which 
the jury could properly find that they 
knew this when they hired the premises; 
and if they learned it afterwards for rea- 
sons above stated it would not necessarily 
follow that the plaintiff could not recover. 
Other allegations of error have been con- 
sidered and are found to be without sub- 
stance. The judgment must be affirme'l 
vrith costs. All concur. 
Judgment affirmed. 



(See, also, Baxter v. Doe, 142 Mass. 558, 8 N. E. Rep. 415; Pickering v. James, L. R. 8 C. P. 489. 
For the limitations of the doctrine, see Dudley v. Mavhew, 3 N. Y. 9; Grant v. Power Co., 14 A. L 380; 
Atkinson v. Water-Works Co., 2 Exoh. Div. 441 ; Gorris v. Scott, L. R. 9 Excli. 125.) 



Injuria sine damno gives a right of action. 



(24 Wend. 188.) 

DixoN V. Clow. 

(Supreme Court of New York. May, 1840.) 

Easements — Extent op Riqht — Nominal Dam- 
ages. 
One having an easement in land of another is 
liable for any injury to the land wantonly and un- 
necessarily done by him in the use of his priv- 
ileges; and if he commits an unauthorized tres- 
pass on the land, the landowner may recover dam- 
ages therefor, although he does not prove any 
particular amount of damages sustained by him. 

Error from Cayuga common pleas. 

Action of trespass qiiare clausnm frfffit, 
brought by Dixon against Clow, for break- 
ing and entering plaintiff's close on sev- 
eral occasions, pulling down fences, etc. 
Defendant justified under an alleged grant 
for a ditch or water-course over plaintiff's 
land. It appeared that, in 1832, plaintiff 
had, by deed, in consideration of .¥200, 
conveyed in fee to one Garlick, whose title 
was afterwards acquired by defendant, a 
piece of land, with the right to taKe water 
from a stream which ran through plain- 
tiff's farm, for water-works to be con- 
structed on the land couvej-ed ; the water 
to be carried about half a mile over plain- 
tiff's land, in a ditch, the course of which 
was specified, and which was to be not 
mure than six feet wideatthebottom, and 
the grant being made subject to the rights 
of the state in a feeder to the Erie canal. 
There was evidence of acts of defendant. In 
entering on the land and constructing and 
repairing the ditch, which exceeded theau- 
thority conferred by the grant; but it was 
not shown that plaintiff bad sustained 
any particular amount of damages. 
Plaintiff requested instructions to the 
jury, as follows: (1) That the grant only 
gave the right to enter on plaintiff's land 
for the purpose of digging and repairing 
the ditch; (2) that plaintiff had the right 
to include the ditch in fencing his fields, 
and that defendant had no right tore- 
move the fences except when it was neces- 
sary to enter with teams, restoring the 
fences again when the repairs were made; 
(8) that defendant had no right to an 
open way along the water-course; (4) 
that the jury had a right to presume dam- 
ages from the acts proved. The cpurt re- 
fused so to charge, and instructed the jury 
that they doubted much whether the jury 
tould find a verdict for plaintiff, when he 



not only had not proved any sum as dam- 
ages in consequence of the defendant's acts, 
but, upon inquiry by the court, his coun- 
sel had answered that he did not intend 
to offer any proof of the amount of dam- 
ages. The court also charged, on the sub- 
ject of the grant, that Garlick and his as- 
signs had the full right to enter upon the 
premises described in the deed, along the 
course of the ditch, for constructing and 
repairing it, and that plaintiff had no 
right to build any fence that should run 
across the bank and the ditch, thereby 
obstructing the defendant from free access 
to the ditch, up and down it, for such 
purpose, that, if he had a right to build 
any fence, he might build a stone wall, and 
then defendant could not get to his ditch 
to repair it; and that defendant had a 
right to go along the line of his ditch 
without obstruction for the purpose afore- 
said. Plaintiff excepted to thecharge and 
to the refusal to charge as requested. 
The jury found a verdict for defendant, 
and plaintiff brought error. 

J. Porter, for plaintiff in error. A. 
Gould, for defendant in error. 

Beonson, J. The defendant has an ease- 
ment in the plaintiff's land, and must be 
allowed to enjoy it in such a manner as 
will secure to him all the advantages con- 
templated by the grant. But he must so 
use his own privileges as not to do any 
unnecessary injury to the plaintiff. It is 
evident from the prior right of the state, 
the small amount of consideration in the 
deed, and the capacity of the ditch, so far 
as it has been constructed, that <jnly a very 
small quantity of water was to be con- 
ducted over the plaintiff's laud ; and that 
the "water- works" or machinery to be 
erected on the defendant's lot were of no 
great extent or importance. I cannot 
think that a reasonable construction ol 
this grant, which, in effect, gives the de- 
fendant an unobstructed right of way 
along the ditch, and compels the plaintiff 
either to throw open his fields, or to erect 
a fence on both sides of the canal for the 
whole distance of half a milethatit passes 
over his land. If the plaintiff may incbide 
the ditch in his fields, by extending across 
the banks a fence which can easily be re- 
moved in case of necessity, it does not fol- 
low that he can build a stone wall which 
will wholly exclude the defendant from Ills 
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water-course. The court held that the 
plaintiff had no lisht to build any fence 
that should run across the bank. 'lean- 
not see that this is a necessary conclusion 
of law on the facts detailed in the bill of 
exceptions. The case should, I think, 
have been submitted to the jury to say 
whether the acts of which the plaintiff 
complains were necessary to the enjoy- 
ment of the defendant's privile<ies, or 
whether he acted wantonly, and did an 
unnecessary injury to the plaintiff. 

2. If the plainciH succeeded in showing 
an unlawful entry upon his land, or that 
his fences or any portion of them were im- 
properly thrown down and his fields ex- 
posed, he was entitled to a verdict for 
nominal damages at the least. It was 
not necessary for him to prove a sum, or 
that any particular amount of damages 
had been sustained ; and the charge was 
in this respect improper. From the plead- 
ings and the course of the trial, it is evi- 
dent that the action was brought for the 
purpose of trying the extent of the defend- 
ant's right. It is suggested, and is prob- 
ably true, that a suit was first commenced 
in a justice's court, where the defendant 
pleaded title, and thus made it necessary 
for the plaintiff to sue in the common 
pleas. But, however, that fact may be, 
every unauthorized entry upon the land 
of another is a trespass, and, whether the 
owner suffer much or little, he Is entitled 
to a verdict for some damages. 

Judgment reversed. 



(3 Sumn. 189.) 

Webb v. Portland Ma.nuf'q Co. 

(U. S. Circuit Court, D. Maine. May Term, 1838.) 

1. Violation of Right without Actual Damage. 
To sustain an action, where there is a clear vio- 
lation of a right, it is not necessary to show act- 
aaJ damage; every such violation imports dam- 
age; and plaintifl is entitled to nominal dam- 
ages, if no other be proved, vl fortiori this doc- 
trine applies when the act done is such that, by 
its repetition or continuance, it may become the 
foundation or evidence of an adverse right; and, 
in such a case, a court of equity will interpose 
by injunction to restrain such injurious act, when 
the remedy at law is inadequate to prevent and 
redress the mischief. 

2. DivERSioy OF Water-Course — Injunction. 
Plaintiff and defendants severally owned differ- 
ent mills and mill privileges at the same mill- 
dam. Defendants drew water for the supply of 
one of their mills from the head of the mill-pond, 
and afterwards returned the water into the stream 
below the dam. The water so withdrawn was 
much less than the amount to which defendants 
were entitled at the dam. Held, that plaintifl 
was entitled, not merely to his proportion of the 
water in the pond, but to his proportion of the 
whole stream at the dam, undivided and undi- 
minished in its natural flow, and defendants 
should be restrained by injunction from the di- 
version of even a part thereof less than their 
proportion; and that it was no answer to plain- 
tiff's bill therefor that defendants had improved 
the supply of water to the pond by a reservoir 
higher up the stream. 

In equity. On bill for injunction. 

Bill in equity by Joshua Webb against 
the Portland Manufacturing Company to 
restrain the diversion of water from plain- 
tiff's mill. On the stream on which the 
mill was situated were two dams, the dis- 
tance between which was about 40 or 50 



rods, occupied by the mill-pond of the 
lower (l.Tui. Plaintiff owned certain mills 
and mill privileges on the lower dam. 
Defendants also owned certain other mills 
and mill privileges on the same dam. To 
supply water to one of such mills, defend- 
ants made a canal from the pond at 
a point immediately below the upper 
dam. The water thus withdrawn by 
them for that purpose was about one- 
fourth of the water to which defendants 
were entitled as mill-owners on the lower 
dam, and was returned into the stream 
Immediately below that dam. A prelimi- 
nary question, suggested by the court, 
was aruued on the bill and answer. 

C. S. Daveis, for plaintiff. P. Mellen and 
Mr. Longfellow, for defendants. 

Story, J. The question which has been 
argued upon the suggestion of the court 
is of vital importance in the cause, and, if 
decided in favor of the plaintiff, it super- 
sedes many of the inquiries to which our 
attention must otherwise be directed. It 
is on this account that we thought it 
proper to be argued separately from the 
general merits of the cause. 

The argument for the defendants, then, 
presents two distinct questions. The first 
is whether, to maintain the present suit, 
it is essential for the plaintiff to establish 
any actual damage. The second Is wheth- 
er, in point of law, a mill-owner, having 
a right to a certain portion of the water 
of a stream for the use of his mill at a par- 
ticular dam, has a right to draw off the 
same portion or any less quantity of the 
water, at a considerable distance above 
the dam, without the consent of the own- 
ers of other mills on the same dam. In 
connection with these questions, the 
point will also incidentally arise whether 
it makes any difference that such drawing 
off of the water above can be showil to 
be no sensible injury to the other mill- 
owners on the lower dam. 

As to the first question, I can very well 
understand that no action lies in a case 
where there is damnum absque injuria; 
that is, where there is a damage done 
without any wrong or violation of any 
right of the plaintiff. But I am not able 
to undcrstaud how it can correctly be 
said, in a legal sense, that an action will 
not lie, even in case of a wrong or viola- 
tion of a right, unless it is followed by 
some perceptible damage, which can be es- 
tablislied as a matter of fact; in other 
words, that injuria sine dnnmo is not ac- 
tionable. See Mayor of I^ynn, etc., v. 
Mayor of London, 4 Term R. 130, 141, 143, 
144; Com. Dig. "Action on the Case," B 1, 
2. On the contrary, from my earliest 
reading, I have considered it laid up 
among the very elements of the common 
law tliat wherever there is a wrong there 
is a remedy to redress it; and that every 
injur.v imports damage in the nature of 
it ; and, if no other damage is established, 
the party injured is en titled to a verdict for 
nominal damages. .4 fortiori this doc- 
trine applies where there isnot only a vio- 
lation of a right of the plaintiff, but the 
act of the defendant, if continued, may be- 
come the foundation, by lapse of time, ol 
an adverse right in the defendant; for 
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then it assumes the character, not merely 
of a violation of a right tending- to dimin- 
ish its value, hut it goes to the absolute 
destruction and extinguishment of it. Un- 
der such circumstances, unless the party 
Injured can protect his right from such a 
violation by an action, it is plain that it 
may be lost or di'stroyed, without any 
possible remedial redress. In my judg- 
ment, the common-law countenances no 
euch inconsistency, not to call it by a 
stronger name. Actual, perceptible dam- 
age is not indispensable as the foundation 
of an action. The law tolerates no fur- 
ther inquiry than whether there has been 
the violation of a right. If so, the party 
injured Is entitled to maintain his action 
fur nominal damages, in vindication of 
fiis right. If no other damages are fit and 
proper to remunerate him. So long ago 
as the great case of Ash by v. White, 2 Ld. 
Kaym. 93«, 6 Mod. 4.5, Holt, .524, the ob- 
jection was put forth by some of the 
judges, and was answered by Lord Holt, 
with his usual ability and clear learning; 
and his judgment was supported by the 
'louse of lords, and that of his brethren 
overturned. By the favor of an eminent 
judge. Lord Holt's opinion, appai-ently 
copied from his own manuscript, has been 
recently printed. In this last printed 
opinion (page 14) Lord Holt says: "It is 
impossible to imagine any such thing as 
•iijuria sine datnno. Every injury imports 
damage in the nature of it. " S. P. 2 Ld. 
Raym. R. 955. And he cites many cases in 
support of his position. Among these is 
Starling v. Turner, 2 Lev. 50, 2 Vent. 25, 
where the plaintiff was a candidate for 
the office of bridge-master of London 
bridge, and the lord mayor refused his de- 
mand of a poll, and it was determined 
that the action was maintainable for the 
refusal of the poll. Although it might 
have been that the plaintiff would not 
have been elected, the action was never- 
theless maintainable; for the refusal was 
a violation of the plaintiff's right to be a 
candidate. So in the case cited, as from 
23 Edw. III. 18, tit. "Defense," (it is a mis- 
takein the MS., and should be 29 Edw. III. 
ISb; Fitz. Abr. tit. "Defense," pi. 5,) 
and 11 Hen. IV. 47, where the owner of a 
market, entitled to toll upon all cattle 
sold within the market, brought an action 
against the defendant for hindering a per- 
son from going to the market with the in- 
tent to sell a horse, it was, on the like 
ground, held maintainable; for though 
the horse might not have been sold, and 
no toll would have become due, yet the 
hindering the plaintiff fi'om the possibili- 
ty of having toll was such an injury as did 
import such damage, for which the plain- 
tiff ought to recover. So in Hunt v. Dow- 
man, Cro. Jac. 478, 2 RoUe, 21, where the 
lessor brought an action against the les- 
see for disturbing him from entering into 
the house leased, in order to view it, and 
to see whether any waste was commit- 
ted; and it was held that the action well 
lay, though no waste was committed and 
no actual damage done, for the lessor had 
a right so to enter, and the hindering of 
him was an injury to that right, for which 
he might maintain an action. So Herring 
V. Finch, 2 Lev. 250, where it was held 



that a person entitled to vote, who was 
refused his vote at an election, might well 
maintain an action therefor, although the 
candidate, for whom he might have vot- 
ed, might not have been chosen, and the 
voter could rot sustain any perceptible or 
actual damage by such refusal of his vote. 
The law gives the remedy in such case, for 
there is a clear violation of the right. 
And this doctrine, as to a violation of the 
right to vote, is now incontrovertibly es- 
tablished; and yet it would beimpractica- 
ble to show any temporal or actual dam- 
age thereby. See Harman v. Tappenden, 

1 East, 555; Drewe v. Coulton, Id. 563, 
note; Kilhum v. Ward, 2 Mass. 236; Lin- 
coln V. Hajigood, 11 Mass. 3.50; 2 Vin. Abr. 
"Action, Case," note c, pi. 3. In the 
case of Ash by v. White, as reported by 
Loi'd Raymond, (2 Ld. Raym. 953,) Lord 
Holt said: "If the plaintiff has a right, 
he must of necessity have a means to vin- 
dicate and maintain it, and a remedy, if 
he is injured in the exercise or enjoyment 
of it; and, indeed, it is a vain thing to 
imagine a right without a remedy; for 
want of right and want of remedy are re- 
ciprocal. " S. P. 6 Mod. 53. 

The principles laid down by Lord Holt 
are so strongly commended, not only by 
authority, but by the common sense and 
common justice of mankind, that they 
seem absolutely, in a judicial view, incon- 
trovertible. And they have been fully 
recognized in many other cases. The 
note of Mr. Sergeant Williams to Mellor v. 
Spateman, 1 Saund. 346a, note 2; Wells 
V. Watling, 2 W. Bl. 1233; and the case of 
the Tunbridge Dippers, ( Weller v. Baker,) 

2 Wils. 414, — are direct to the purpose. I 
am aware that some of the old cases incul- 
cate a different doctrine, and perhaps are 
not reconcilable with that of Lord Holt. 
There are also some modern cases which 
at first view seem to the contrary. But 
they are distinguishable from that now ia 
judgment; and, if they were not, e^o as- 
sentjor scatvolcs. The case of Williams v. 
Morland, 2 Barn. & C. 910, seems to have 
proceeded upon the ground that there was 
neither any damage nor any injury to the 
right of the plaintiff. Whether that case 
can be supported upon principle it is not 
now necessary to say. Some of the dicta 
in it have been subsequently impugned, 
and the general reasoning of the judges 
seems to admit that, if any right of the 
plaintiff had been violated, the action 
would have lain. The case of .lackson v. 
Pesked, 1 Maule & S. 2:3."), turned upon the 
supposed defects of the d(Jclaration, as ap- 
plicable to a mere reversionary interest, it 
not stating any act done to the prejudice 
of that reversionary interest. I do not 
stop to inquire whether there was not an 
overnicety in the application of the tech- 
nical principles of pleading to that case, 
although, notwithstanding the elaborate 
opinion of Lord Ellenbohough, one might 
he inclined to pause upon it. The case of 
Young V. Spencer, 10 Barn. & C. 145, 
turned also upon the point whether any 
injury was done to a reversionary inter- 
est. I confess myself better pleased with 
the ruling of the learned judge (Mr. Jus- 
tice Bayley) at the trial than with the 
decision of the court In granting a nes* 
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trial. But the court admitted that, if 
there was any injur.v to tlie reversionarj' 
right, the action would lie; and, although 
there might be no actual damage proved, 
yet, if anything done by tlie tenant would 
destroy tlie evidence of title, the action 
was maintainable. A fortiori, the action 
must have been held maintainable, if the 
act done went to destroy tlie existing 
right, or to found an adverse right. 

On the other hand, Marzetti v. Williams, 
1 Barn. & Adol. 415, goes the whole length 
of Lord Holt's doctrine; for there the 
plaintiff recovered, notwithstanding no 
actual damage was proved at the trial; 
and Mr. ,lusticeT.\UN"Tox on that occasion 
cited many authorities to show that 
where a wrong is done, by which the right 
of the party may be injured, it is a good 
cause of action, although no actual dam- 
age be sustained. In Hob.son v. Todd, 4 
Term E. 71, 73, the court decided tlie case 
upon the very distinction, which is most 
material to the present case, that if a 
commoner might not maintain an action 
for an injury, however small, to his right, 
a mere wrong doer might, by repeated 
torts, in the course of time establish evi- 
dence of a right of common. The same 
principle was afterwards recognized by 
Mr. .lustice Grose, in Pindar v. Wads- 
worth, 2 East, 16i'. But the case of Bower 
V. Hill, 1 Biug. N. C. 549, fully sustains the 
doctrine for which I contend ; and, indeed, 
a stronger case of its application cannot 
wpll be imagined. There the court held 
that a permanent obstruction to a nav- 
igable drain of the plaintiff's, though 
clioked up with mud for 16 years, vras ac- 
tionable, although the plaintiff received 
no immediate damage tliereby ; for, if ac- 
quiesced in for 20 years. It would become 
evidence of a renunciation and abandon- 
ment of the right of waj-. The case of 
Blanchard v. Baker, 8 Greenl. 253, 268, rec- 
ognizes the same doctrine in the most full 
and satisfactory manner, and is directly In 
point ; for it was a case for diverting wa- 
ter from the plaintiff's mill. I should be 
Borry to have it supposed for a moment 
that Tyler v. Wilkinson, 4 Mason, 3'J7, im- 
ported a different doctrine. On the con- 
trary, I have always considered it as pro- 
ceeding upon the same doctrine. 

Upon the whole, without going further 
Into an examination of the authorities on 
this subject, my judgment is that, when- 
ever there is a clear violation of a right, 
it is not necessary in an action of this 
sort to show actual damage; that every 
violation imports damage; and, if no oth- 
er be proved, the plaintiff is entitled to a 
verdict for nominal damages; and a for- 
tiori that this doctrine applies whenever 
the act done is of such a nature as that by 
its repetition or continuance it may be- 
come the foundation or evidence of an ad- 
verse right. See, also. Mason v. Hill, 3 
Barn. & Adol. 304, 5 Barn. & Adol. 1. 
But if the doctrine were otherwise, and no 
action were maintainable at law, without 
proof of actual damage, that would fur- 
nish no ground why a court of equity 
should not interfere, and protect such a 
right from violation and invasion; for, in 
B great variety of cases, the very ground 
of the interposition of a court of equity is 



that the injury done is irremediable at 
law, and that the right can only be i.er- 
manently preserved or perpetuated by 
the powei's of a court of eqnity. And one 
of the most ordinary processes to accom- 
Iilisli this end is by n writ of injunction, 
the nature and etlicucy of whicli for such 
purpose 1 need not state, as the ele- 
mentary treatises fully expound them. 
See Eden, Inj. ; 2 Story, Eq. Jur. c. 23, §§ 
S()-',)."i!) ; Bolivar Manuf'g Co. v. Neponset 
Manuf'g Co., 16 Pick. 241. If, then, the di- 
version of water complained of in the 
present case is a violation of the right of 
the plaintiff, and may permanently in- 
jure that right, and become, by lapse of 
time, the fo\indation of an adverse right 
in the defendants, I know of no more tit 
case for the interposition of a court of eq- 
uity, by way of injunction, to restrain the 
defendants from such an injurious act. If 
there be a remedy for the plaintiff at law 
for damages, still that remedy is inade- 
quate to prevent and redress the mischief. 
If there be no such remedy at law, then, a 
fortiori, a court of equity ought to give 
its aid to vindicate and perpetuate the 
right of the plaintiff. A court of equity 
will not, Indeed, entertain a bill for an in- 
junction in case of a mere trespass fully 
remediable at law. But, if it might occa- 
sion irreparable mischief or permanent 
injury, or destroy a right, that is the ap- 
jiropriate case for such a bill. See 2 Story, 
Eq. Jur. §§ 926-928, and the cases there 
cited; Jerome v. Ross, 7 John. Ch. 315; 
Van Bergen v. Van Bergen, 3 John. Ch. 282; 
Turnpike Road v. Miller, 5 John. Ch. 101; 
Gardner V. Village of Newburgh, 2 John. Ch. 
162. 

Let us come, then, to the only remain- 
ing question in the cause, and that is 
whether any right of the plaintiff, as mill- 
owner on the lower dam. Is or will be 
violated by the diversion of the water by 
the canal of the defendants. And here it 
does not seem to me that, upon the pres- 
ent state of the law, there is any real 
ground for controversy, although there 
were formerly- many vexed questions, and 
much contrariety of opinion. The true 
doctrine is laid down in Wright v. How- 
ard, 1 Sim. & S. 190, by Sir John Leach, In 
regard to riparian proprietors, and his 
opinion has since been deliberately adopt- 
ed bv the king's bench. Mason v. Hill, 3 
Barn. & Adol. 304, 5 Barn. & Adol. 1. See, 
also, Bealey v. Shaw, 6 East, 208. "Prima 
facie, " says that learned judge, "the pro- 
prietor of each bank of a stream is the 
proprietor of half the land covered by the 
stream ; but there is no property In the, 
water. Everj' proprietor has an equal 
right to use the water which flows in the 
stream; and consequently no proprietor 
can have the right to use the water to the 
f rejudice of any other proprietor, without 
the consent of the other proprietors who 
maj' be affected by his operations. No 
proprfptor can either diminish the quanti- 
ty of water which would otherwise de- 
scend to the proprietors below, nor throw 
the water back upon the proprietors 
above. Every proprietor, who claims a 
right either to throw the water back 
above or to diminish the quantity of wa- 
ter which Is to descend below, must, In or- 
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der to maintain his claim, either prove an 
actual grant or license from the proprie- 
torR affected by his operations, or must 
prove an uninterrupted enjoyment of 
twenty years, whicli term of twenty years 
is now adopted upon a principle of gen- 
eral convenience, as affording conclusive 
presumption of a grant. " The same doc- 
trine was fully recognized and acted upon 
in the case of Tyler v. Wilkinson, 4 Ma- 
son, 397, 400-402; and also in the case of 
Blanchard v. Baker, S Greenl. 253, 2Gfi. In 
the latter case the learned judge (Mr. Jus- 
tice Weston) who delivered the opinion of 
the court, used the following emphatic 
language: "The right to the use of a 
stream is incident or appurtenant to the 
land through which it passes. It is an 
ancient and well-established principle that 
it canQot be lawfully diverted, unless it 
is returned again to its accustomed chan- 
nel, before it passes the land of a proprie- 
tor below. Running water is not sus- 
ceptible of an appropriation which will 
justify the diversion or unreasonable de- 
tention of it. The proprietor of the wa- 
ter-course has a right to avail himself of 
its momentum as a power, which may be 
turned to beueficial purposes." The case 
of Mason v. Hill, 5 Barn. & Adol. 1, con- 
tains language of an exactly similar im- 
port, used by Lord Denman in delivering 
the opinion of the court. 8ee, also, Gard- 
ner v. Village of New burgh, 2 John. Ch. 
162. Mr. Chancellor Kent has also summed 
up the same doctrine, with his usual ac- 
curacy, in the brief, but pregnant, text of 
his Commentaries, (3 Kent, Comm. ,3d Ed. ; 
Lect. 42, p. 439;) and 1 scarcely know 
where else it can be found reduced to so 
elegant and satisfactory a formulary. In 
the old books the doctrine is quaintly, 
though clearly, stated ; for it is said that 
a water-course begins ex Jure uaturse, and, 
having taken a certain (course naturally, 
it cannot be [lawfully] diverted. Aqua 
cvrrit, et debet currere, ut currere noletiat. 
Shury v. Piggot, 3 Kulst. 339, Poph. 166. 

The game principle applies to the own- 
ers of mills on a stream. They have an 
undoubted right to the flow of the water 
as it has been accustomed of right and 
naturally to flow to their respective mills. 
The proprietor above has no right to di- 
vert or unreasonably to retard this nat- 
ural flow to the mills below; and no pro- 
prietor below has a right to retard or turn 
it back upon the mills above to the preju- 
dice of the right of the proprietors thereof. 
This is clearly established by the authori- 
ties already cited; the only distinction be- 
tween them being that the right of a 
riparian proprietor arises by mere opera- 
tion of law as an incident to his owner- 
ship of the bank, and that of a mill-owner 
as an incident to his mill. Bealey v.Shaw, 
6 East, 20S; Saunders v. Newman, 1 Barn. 
& Aid. 258; Mason v. Hill, 3 Barn. & 
Adol. 304, 5 Barn. & Adol.l ; Blanchard v. 
Baker, 8 Greenl. 253, 268; and Tyler v. Wil- 
kinson, 4 Mason, 397, 400-405,— are fully 
in point. Mr. Chancellor Kent in his Com- 
mentaries relies on the same principles 
and fully supports them by a large survey 
of the authorities. 3 KentComm. (3d Ed.;) 
Lect. 52, pp. 441-445. 

Now, if this be the law on this subject, 



upon what ground can the defendants In- 
sist upon a diversion of the natural stream 
from the plaintiff's mills, as it has been of 
right accustomed to flow thereto? First, 
it is said that there is no perceptible dam- 
age done to the plaintiff. That sugges- 
tion has been already in part answered. 
If it were true, it could not authorize a. di- 
version, because it impairs the right of the 
plaintiff to the full, natural flow of the 
stream, and may become the foundation 
of an adverse right in the defendants. In 
such a case actual damage is not neces- 
sary to be established in proof. The law 
presumes it. The act imports damage to 
the right, if damage be necessary. Such a 
case is wholly distinguishable from a mere 
fugitive, temporary trespass, by diverting 
or withdrawing the water a short period 
without damage, and without any pre- 
tense of right. In such a ease, the wrong, 
if there be no sensible damage, and it be 
transient in its nature and character, as it 
does not touch theright, may possibly (for 
I give no opinion upon such a case) be 
without redress at law; and certainly it 
would found no ground for the interposi- 
tion of a court of equity by way of injunc- 
tion. 

But I confess myself wholly unable to 
comprehend how it can be assumed, in a 
case like the present, that there is not and 
cannot be an actual damage to the right 
of the plaintiff. What is that right? It 
is the right of having the water flow in its 
natural current at all times of the year to 
the plaintiff's mills. Now, the value of the 
mill privileges mustessentially depend, not 
merely upon the velocity of the stream, but 
upon the head of water which is perma- 
nently maintained. The necessary result 
of lowering the head of water permanent- 
ly would seem, therefore, to be a direct 
diminution of the value of the privileges; 
and, if so, to that extentit must be an act- 
ual damage. 

Again, it is said that the defendants are 
mill-owners on the lower dam, and are en- 
titled, as such, to their proportion of the 
water of the stream in its natural flow. 
Certainly they are. But where are they 
so entitled to take and use it? At the 
lower dam; for there is the place where 
their right attaches, and not at any place 
higher up the stream. Suppose they are 
entitled to use for their own mills on the 
lower dam half the water which descends 
to it, what ground is there to say that 
they have a right to draw off that half at 
the head of the mill-pond? Suppose the 
head of water at the lower dam in ordi- 
nary times is two feet high, is it not obvi- 
ous that, by withdrawing at the head of 
the pond one-half of the water, the wa- 
ter at the dam must be proportionally 
lowered? It makes no difference that the 
defendants insist upon drawing off only 
one-fourth of what they insist they are 
entitled to; for, pro tanto, it will operate 
in the same manner; and, if they have a 
right to draw off to the extent of one- 
fourth of their privilege, they have an 
equal right to draw off to the full extent 
of it. The privilege attached to the mills 
of the plaintiff is not the privilege of using 
half, or any other proportion merelv, of 
the water in the stream, but of having 
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the whole stream, undiminished in its nat- 
ural flow, come to the lower dam with its 
full power, and there to use his full share 
of the water-power. The plaintiff has a 
title, not to a half or other proportion of 
the water in the pond, but is, if one may 
so say, entitled per my et per tout to his 
proportion of the whole bulk of the 
stream, undivided and indivisible, except 
at the lower dam. This doctrine, in my 
judgment, irresistibly follows from the 
general principles already stated; and, 
what alone would be decisive, it has the 
express sanction of the supreme court of 
Maine in the ease of Blanchard v. Bal<er, 
S Greenl. 2oo, ^70. The court there said, 
in reply to the suggestion that the owners 
of the eastern shore had a risht to half 
the water, and a right to divert it to that 
extent: "It has been seen tliat, if they 
had been owners of both sides, they had 
no right to divert the water without 
again returning it to its original channel, 
(before it passed the lands of another pro- 
prietor.) Besides, it was possible, in the 
nature of things, that they could take it 
from their side only. An equal portion 
from the plaintiffs side roust have been 
mingled with all that was diverted." 

A suggestion has also been made that 
the defendants have full.v indemnified the 
plaintiff from any injury, and in truth 
have conferred a benefit on him, by secur- 
ing the water, by means of a raised dam, 
higher upthestream,at Sebago pond, in a 
reservoir, so as to be capable of affording 



a full supply in the stream in the dryest 
seasons. To this suggestion several an- 
swers ma.y be given. In the first place, 
the plaintiff is no party to the contract 
for raising the new dam, and has no in- 
terest therein, and cannot, as a, matter of 
right, insist upon its being kept up, or 
upon any advantaee to be derived there- 
from. In the next place, the plaintiff is 
not compellable to exchange one right for 
another, or to part with a present inter- 
est in favor of the defendants at the mei-e 
election of the latter. Even a supposed 
benefit cannot be forced upon hiin against 
his will; and, certainly, there is no pre- 
tense to sa.y that, in point of law, the de- 
fendants have any right to substitute, for 
a present existing right of the plaintiff's, 
any other which they may deem to be an 
equivalent. The private property of one 
man cannot be taken by another, simply 
because he can substitute an equivalent 
benefit. 

Having made these remarks upon the 
points raised in the argument, the subject, 
at least so far as it is at present open for 
the consideration of the court, appears to 
me to be exluiusted. Whether, consist- 
ently with this opinion, it is practicable 
for the defendants successfully to estab- 
lish any substantial defense to the bill, it 
is for the defendants, and not lor the 
court, to consider. I am authorized to 
say that the district judge concurs in this 
opinion. 

Decree accordingly. 



CSee, also, Embrey v. Owen, 6 Exch. 353; Hastings v. Livermore, 7 Gray, 194; Chaffee v. Pease, 10 
AUen, 537; Blodgett v. Stone, 60 N. H. 167.) 
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Thurston v. Hancock et a/. 

{Supreme Judicial Court of Massachusetts. 
March Term, 1S15. ) 

Adjoiniso Land-Owners — Laterai. SappoBT. 

Plaintiff purchased land on the summit of a hill 
having a rapid declivity on all sides, and built 
a house thereon, the foundation of which was 
within two feet of the boundary of the land on 
one side. Within ten years thereafter defend- 
ants, having purchased the land adjoining on that 
Bide, dug so deeply therein that, although they 
did not dig so far as the boundary, the earth tell 
away, by reason of the slope of the hill, so as 
to endanger plaintiff's house, and to compel him 
to remove therefrom and to take it down. Held, 
that plaintiff, having acquired no right by pre- 
scription, could not recover from defendants for 
the injury to his house, but that he might main- 
tain an action for damages for the loss of or in- 
Jury to the soil. 

On report. 

Action on the case by William Thurston 
against Ebenezer Hancock and others. 
The declaration alleged tiiat plaintiff was 
seised in fee of a certain dwelling-house 
and land, with the appurtenances, which 
were in his possession and occupancy; 
that defendants wrongfully and injurious- 
ly took, dug, and carried away the earth, 
ground, and soil from the land next ad- 
joining plaintiff's said dwelling-house and ' 



land, to a great depth below the ancient 
surface of said next adjoining land, and be- 
low the foundation of plaintiff's said 
dwelling-house, and so near thereto that 
the ground, earth, and soil of plaintiff vvs» 
undermined, and had fallen away from 
around his said dwelling-house, and from 
his land, so that the cellar walls thereof 
had been left exposed, by reason whereof 
said house was in great danger of being 
undermined and of falling down, and had 
been rendered wholly unsafe and insecure 
to dwell in, and plaintiff had been obliged 
to quit said house and leave it empty, and 
had been put to great trouble and expense, 
and had been and was still deprived of all 
benefit, use, and enjoyment thereof, to his 
damage $20,000. Defendants pleaded not 
guilty. At the trial there was a verdict 
for defendants, which was to be set aside, 
and a new trial granted, if, in the opinion 
of the court, plaintiff was entitled to main- 
tain the action, upon thefacts reported by 
the judge before whom the case was tried, 
which were substantially as follows: 
Plaintiff, in the year 1802, purchased cer- 
tain land on Beacon Hill, in the town of 
Boston, which was bounded westwardly 
by land then belonging to that town. 
Afterwards, in the year 1804, plaintiff erect- 
ed a valuable brick dwelling-house there- 
on, the back of which was about two feet 
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from said western boundary of his land, 
and the foundation of wliicb was about 15 
feet bellow the ancient surtaoe of the land. 
Plaintiff, with his family, occupied said 
house and laud from the month of Decem- 
ber, 1804, until they were obliged to re- 
more therefrom as hereinafter mentioned. 
In the year ]S11 defendants commenced 
digging and removing the gravel from 
the side of said hill. On January 27, 1811, 
plaintiff gave written notice to defendants 
that his house was endangered thereby, 
but they continued to dig and carry away 
the earth and gravel of the hill, until the 
commencement of this action. The only 
land belonging to defendants which ad- 
joined said house and land ofplaintiff was 
purchased by them of the town of Boston, 
and conveyed by deed dated August 6, 
1811, and consisted of a lot about 100 feet 
square upon the top of said Beacon Hill, 
and a rightto a highway 30 feet wide lead- 
ing to it from Sumner street, which lot 
and highway were laid out by said town 
more than 60 years before, for the purpose 
of erecting a beacon, and had never been 
used for any other purpose, except the 
erection of a monument; thetown having 
derived its title to said land from long- 
continued possession for said purpose. 
All these facts were known to defendants 
before they purchased said land of the 
town. Said land adjoined plaintiff's house 
and land on the western side, and, at the 
time of suing out plaintiff's writ, defend- 
ants' said digging and removal of earth 
had approached on the surface within 5 or 
6 feet of plaintiff's house on the western 
side thereof, and in some places the earth 
had fallen from the walls thereof by rea- 
son of said digging and removal. Defend- 
ants had dug and carried away the earth 
near the north-westerly corner of plain riff's 
house to the depth of 45 feet, and on the 
western side thereof to the depth of 30 feet, 
below the natural surface of their own as 
well as of plaintiff's land; the earth so 
dug and removed by them being upon and 
from their land next adjoining plaintiff's 
land. By reason of such digging and re- 
moving of the earth to said depth below 
the ancient surface, part of plaintiff's earth 
and soil, on the surface of his said land, 
had fallen away and slidden upon defend- 
ants' land; and the foundation of plain- 
tiff's house was rendered insecure, and it 
became and was at the time of commenc- 
ing the action unsafe and dangerous to 
dwell in said house; and plaintiff was 
oliliged to quit and abandon said house 
previous to commencing this action, and 
afterwards to take it down in order to 
save the materials thereof. 

Mr. Otis and Mr. Preseott, for plaintiff. 
The Solicitor General and Mr. Aylwin, tor 
defendants. 

Parker, C. J. The facts agreed present 
a case of great misfortune and loss, and 
one which has induced us to look very 
minutely Into the authorities, to see if any 
remedy exists in law against those who 
have been the immediate actors in what 
Las occasioned the loss ; but, after all the 
researches we have been able to make, we 
eannbt satisfy ourselves that the facts re 
ported will maintain this action. The 



plaintiff purchased liis land in the year 
1S02, on the summit of Beacon Hill, which 
has a rapid declivity on all sides. In 1804 
he erected a brick dwelling-house and out- 
houses on this lot; and laid his founda- 
tion on the western side, within two feet of 
his boundary line. The inhabitants of the 
town of Boston were at that time the 
owners, either by original title or by an 
uninterrupted possession, for more than 
fiO years, of the land on the hill lying west- 
wardly of the lot purchased by the plain- 
tiff. On theCthof August, 1811, the defend- 
ants purchased of the town the land sit- 
uated westwardly of the said lot owned 
by the plaintiff; and in the same year 
commenced leveling the hill, by digging 
and carrying away the gravel, — they not 
actually digging up to the line of division 
between them and the plaintiff, but keep- 
ing live or six feet therefrom. Neverthe- 
less, by reason of the hill, tlie earth fell 
away, so as in some places to leave the 
plaintiff's foundation wall bare, and so to 
endanger the falling of his house as to 
make it prudent and necessary, in the 
opinions of skillful persons, for the safety 
of the lives of himself and his family, to 
remove from the house; and, in order to 
save the materials, to take down the 
house, and to rebuild it on a safer founda- 
tion. The defendants were notified of the 
probable consequences of thus digging by 
the plaintiff, and were warned that they 
would be called upon for damages in case 
of any loss. 

The manner in which the town of Boa- 
ton acquired a title to the land, or the 
particular use to which it was appropri- 
ated, can have no influence upon the ques- 
tion, as the fee was in the town, without 
any restriction as to tlie manner in which 
the land should i)e used or occupied. It 
is a common principle of the civil and of 
the common law that the proprietor ol 
land, unless restrained by covenant or 
custom, has the entire dominion, not only 
of the soil, but of the space above and 
below the surface, to any extent he may 
choose to occupy it. The law, founded 
upon principles of reason and common 
utility, has admitted a qualification to 
this dominion, restricting the proprietor 
so to use his own as not to injure the prop- 
erty, or impair any actual existing rights 
of another. Sic utere tuo ut alientnn iioa 
Isedas. Thus no man, having land adjoin- 
ing his neighbor's which has been long 
built upon, shall erect a building in such 
manner as to interrupt the light orthe air 
of his neighbor's house, or expose it to 
injury from the weather, or to unwhole- 
some smells. But this subjection of the 
use of a man's own property to the con- 
venience of his neighbor Is founded upon 
a supposed pre-existing right in his neigh- 
bor to have and enjoy the privilege 
which by such act is impaired. Therefore 
it is that by the ancient common law no 
man could maintain an action against the 
owner of an adjoining tract of land for 
interrupting the passage of the light or 
the air to a tenement, unless the tene- 
ment thus affected was ancient; so that 
the plaintiff could prescribe for the privi- 
lege of which he had been deprived, upon 
the common motio.n of prescription, that 
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there was formerly a grant of the privi- 
lege, which grant has been lost by lapse 
of time, altliouRh the enioyment of it has 
continued. Now, in such case t)f a grant 
jiresiinieil, it shall, for the purposes of 
justice, be further presumed that it was 
from the ancestor of the man interrupt- 
ing the privilege, or from those whose 
estate he has, so as to control him in the 
use of his own propei'ty in any manner 
that shall interfere with or defeat an an- 
cient grant thus supposed to have been 
made. This is the only way of accounting 
for the common-law principle which gives 
one neighbor an action against another 
for niaking the same use of his property 
which he has made of his own. And it is 
a reasonable principle, for it would be ex- 
ceedingly unjust that successive purchas- 
ers or inheritors of an estate for tlie space 
of GO years, Avith certain valuable privi- 
leges attached to it, should be liable to be 
disturbed by the representatives orsucces- 
Bors of those who originally granted or 
consented to or acquiesced in the use of the 
privilege. 

It is true that of late years the courts 
in England have sustained actions for the 
obstruction of such privileges of much 
shorter duration than 60 years. But the 
same principle is preserved of the presump- 
tion of a grant. And, indeed, the modern 
doctrine, with respect to easements and 
Ijrivileges. is but a necessary consequence 
wf late decisions, that grants and title- 
(ieeds may be presumed to have been 
made, although the title or privilege 
claimed under them is of a much later 
date than the ancient time of prescription. 
The plaintiff cannot pretend to found his 
action upon this principle; for he first 
became proprietor of the land in 1802, and 
built his house in 1804, 10 years before the 
commencement of his suit. So that if the 
presumption of a grant were not defeated 
bj' showing the commencement of his title 
to be so recent, yet there is no case where 
less than 20 years has entitled a building 
to the qualities of an ancient building, so 
as to give the owner a right to the con- 
tinued use of privileges, the full enjoyment 
of which necessarily trenches upon his 
neighbor's right to use his own property 
in the way he shall deem most to his ad- 
vantage. A man who purchases a house, 
or succeeds to one, which has the marks 
of antiquity about it, may well suppose 
that all' its privileges of right appertain 
to the house; and, indeed, they could not 
have remained so long without the culpa- 
ble negligence or friendly acquiescence of 
those who might originally have had a 
right to hinder or obstruct them. But 
a man who himself builds a house adjoin- 
ing his neighbor's land ought to foresee 
the probable use by his neighbor of the 
adjoining laud; and by convention with 
his neighbor, or by a different arrange- 
ment of his house, secure himself against 
future interruption and inconvenience. 
This seems to be the result of the cases 
anciently settled in England upon the 
subject of nuisance or interruption of 
privileges and easements; and it seems 
to be as much the dictate of common 
eense and sound reason as of legal author- 
ity- 



The decisions cited by thecounsel for the 
plaintiffi in support of this action gener- 
ally go to establish only the general prin- 
ciple that a remedy lies for one who is in- 
jured consequentiall.y by the acts of his 
neighbor done on his own property. The 
civil-law doctrine cited from Domat will 
be found, upon examination, to go no fur- 
ther than the common law upon this sub- 
ject; for, although it is there laid down 
that new works on a man's ground are 
prohibited, provided they are hurtful to 
others who have a right to hinder them, 
and that the person erecting them shall 
restore things to their former state, and 
repair the damages, — from whence, proba- 
bly, the common-law remedy of abating a 
nuisance as well as a recovery of damaeee, 
— yet this is subsequently explained and 
qualified in another part of the same 
chapter, where it is said that if a man 
does what he has a right to do upon his 
own land, without trespassing upon any 
law, custom, title, or possession, he is not 
liable to damage for injurious conse- 
quences, unless he does it, not for his own 
advantage, but maliciously, and the dam- 
ages shall be considered as casualties for 
which heis not answerable. Thecommon 
law has adopted the same principle, con- 
sidering the actual enjoyment of an ease- 
ment for a long course of years as estab- 
lishing a right .vhich cannot with impuni- 
ty be impaired by him who is the owner 
of the land adjoining. 

The only case cited from common-law 
authorities tending to show that a mere 
priority of building operates to deprive 
the tenant of an adjoining lot of the right 
of occupying and using it at his pleasure, 
without being subjected to damages if by 
such use he should injure a building pre- 
viously erected, is that of Slingsby v. 
Barnard, cited from 1 Rolle, 430. Sir John 
Slingsby brought his action on the case 
against Barnard and Ball, and declared 
that he was seised of a dwelling-house 
niiper editicatus, and that Barnard was 
seised of a house next adjoining; and 
that Barnard, and Ball under him, in 
making a cellar under Barnard's house, 
dug so near the foundation of the plain- 
tiff's house that they undermined the 
same, and one half of it fell. Judgment 
upon this declaration was for the plain- 
tiff, no objection having been made as 
to the right of action, but only to the 
form of the declaration. The report of 
this case is very short and unsatisfac- 
tory, it not appearing whether the defend- 
ant confined himself in his digging to 
his own land, or whether the house 
then lately built was upon a new or an 
old foundation. Indeed, it seems impos- 
sible to maintain that case upon the facts 
made to appear in the report without de- 
nying principles which seem to have been 
deliberately laid down in other books 
equally respectable as authorities. Thus 
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ID Palmer v. neshees, Sid. 167, upon a spe- 
cial verdict the case was thus: A., hav- 
"ng a cei'tain quantity of land, erected a 
new house upon part of it, and leased the 
house to B., and the residus of the land 
to C, who put logs and other things upon 
the land adjoining said house, so that the 
windows were darliened, etc. It was 
holden that B. could maintain case 
against C. for this injury. But the reason 
seems to be that C. took his lease seeing 
that the liouse was there, and that he 
should not, any more than the lessor, ren- 
der the house first leased less valuable by 
his obstructions. It was, however, de- 
cided in the same case that if one seised of 
land lease 40 feet of it to A. to build upon, 
and another 40 feet to B. to build upon, 
and one builds a house, and then the other 
digs a cellar upon his ground, by which 
the wall of the first house adjoining falls, 
no action lies; and so, they said, it was 
adjudged in Pigott & Shewry's case, (W. 
Jones, 145; Palm. 444; Latch, 153; Noy, 
84; 3 Bulst. 339; Poph. 166,) for each one 
may make what advantage he can of his 
own. The principle of this decision is that 
both parties came to the land with equal 
rights in point of time and title, and that 
he who first built his house should have 
taken care to stipulate with his neighbor, 
or to foresee the accident, and provide 
against it by setting his house sufficiently 
within his line to avoid the mischief. In 
the same case it is stated as resolved by 
the court that, if a stranger have the land 
adjoining to a new house, he may build 
new houses, etc., upon his land, and the 
other shall be without remedy when the 
lights are darkened ; otherwise when the 
house first built was an ancient one. In 
Eoll. Abr. 565, A., seised in fee of copyhold 
estate next adjoining land of B., erects a 
new house upon his copyhold land, and a 
part is built upon the confines next ad- 
joining the land of B., and B. afterwards 
digs his land so near the house of A., but 
on no part of his land, that the foundation 
of the house, and even the house itself, 
falls; yet no action lies for A. against B., 
because it was the folly of A. that he built 
his house so near to the land of B. For 
by his own act heshall not hinder B. from 
the best use of his own land that he can ;and 
after verdict judgment was arrested. The 
reporter adds, however, that it seems 
that a man who has land next adjoining 
my land cannot dig his land so near mine 
as to cause mine to slide into the pit, and, 
if an action be brought for this, it will lie. 
Although, at first view, the opinion of 
Eolle seems to be at vax-iance with the de- 
cision which he has stated, yet they are 
easily reconciled with sound principles. 
A man in digging upon his own land is to 
have regard to the position of his neigh- 
bor's land, and the probable consequences 
to his neighbor if he digs too near his 
line; and, if he disturbs the natural state 
of the soil, he shall answer in damages; 
but he is answerable only for the natural 
and necessary consequences of his act, and 
not for the value of a house put up- 
on or near the line by his neighbor; for 
In so placing the house the neighbor 
was in fault, and ought to have taken 
better care of his interest. If this be 



the law, the case before us Is settled 
by it; and we have not been able to- 
discover that the doctrine has ever been 
overruled, nor to discern any good rea- 
son why it should be. The plaintiff pur- 
chased his land in 1802. At that time 
the inhabitants of Boston were in pos- 
session and the owners of the adjoining 
land now owned by the defendants. The 
plaintiff built his house within two feet 
of the western line of the lot, knowing 
that the town, or those who should hold 
under it, had a right to build equally near 
to the line, or to dig down into the soil 
for any other lawful purpose. He knew, 
also, the shape and nature of the ground, 
and that it was impossible to dig there- 
without causing excavations. He built 
at his peril, for it was not possible for 
him, merely by building upon his own 
ground, to deprive the other party of such 
use of his as he should deem most advan- 
tageous. There was no right acquired 
by his lu-years occupation to keep hia- 
neighbor at a convenient distance from 
him. He could not have maintained an 
action for obstructing the light or air, b&- 
cause he should have known that, in the 
course of improvements on the adjoining 
land, the light and air might be obstruct- 
ed. It is in fact damnum absque injuria. 
By the authority above cited, however, 
it would appear that for the loss of or in- 
jury to the soil merely, his action may be 
maintained. The defendants should have 
anticipated the consequence of digging so 
near the line, and they are answerable for 
the direct consequential damage to the 
plaintiff, although not for the adventi- 
tious damage arising from his putting hie 
house in a dangerous position. 



(40 N. J. Eq. 447, 3 Atl. Rep. 168.) 

Ocean Grove Camp Meeting Ass'n ». 
Commissioners of Asbury Park. 



(Court of Cftancery of New Jersey. 
1885.) 



Oct. Term, 



Subterranean Waters — Diversion. 

Complainants, by boring for water, on land- 
owned by them, to a depth of about 400 feet, had 
obtained a flow of 50 gallons per minute. Sub- 
sequently defendants, needing water for use oa- 
their land, three-eighths of a mile from complain- 
ants', and having failed to obtain a supply by 
boring thereon, sank a shaft on land of third par- 
ties, by permission of the latter, within 500 feet- 
of complainants' well, to nearly the same depth, 
and tbereby secured a flow of 30 gallons a min- 
ute, and thereupon the supply from complainants' 
well fell to 30 gallons per minute. Held that. In 
the absence of proof that the water was taken 
from a stream, it must be presumed to be the- 
property of the owner of the fee; and complain- 
ants could not maintain 'an action to compel de- 
fendants to close the well so opened by the lat- 
ter, or to restrain them from sinking other wells- 
nearer complainants' well. 

On order to show cause why injunction- 
should not issue. 

R. Ten Broecti Stout, for complainants. 
D. Harvey, Jr., and J. F. Ha wkins, for de- 
fendants. 

Bird, V. C. More than 15 years ago th©^ 
complainants purchased a large ti-act of' 
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land frontinq; upon the ocean, chiefly for 
the purposes of a summer resort to exer- 
cise the right of worship. The enterprise 
has so grown that in winter it has a pop- 
ulation of about 5,000, and in summer of 
10,000 or 15,000. The authorities soon dis- 
covered that, to preserve the good health 
of the residents and visitors, it was abso- 
lutely necessary to improve their water- 
supply and sewerase sj'steni. To do tliis 
they bored for water, aud at the depth of 
over 400 feet struck water which gave 
them a flow of 50 gallons per minute at an 
elevation above the surface of 2S feet. 
This they carried into the city by means 
of pipes, and supplied therewith about 70 
hotels and cottages. They also applied it 
to the improvement of their sewerage sys- 
tem. The volume of water thus produced 
continued to flow undiminished in quanti- 
ty and with unabated force until tlie ac- 
tion of the defendants now complained of, 
and to restrain which the bill in this cause 
was tiled. The Commissioners of Asbury 
Park, a corporate body, purchased a large 
tractof land immediately north of and ad- 
jacent to thetract owned by Ocean Grove. 
Under their management, this, too, has 
become a famous seaside resort. Its pop- 
ulation is equal to, if not greater at ail 
times than, that of Ocean Grove. Theau- 
thorities saw a like necessity for an in- 
creased supply of wholesome water. They 
entered into a contract with others, a por- 
tion of these defendants, to procure for 
them water by boring in the earth. These, 
tlieir agents, sank several shafts to the 
dei)th of over 400 feet without satisfactory 
success. One shaft yielded about 4 gallons 
to the minute, and another, which yielded 
the most, only 9. All of the wells were 
upon the land and premises of the Asbury 
Park Association. It became evident, and 
is manifest to the most casual observer, 
that these wells would not supply the vol- 
ume of water needed. It was also mani- 
fest that the experiment to procure water 
by digging upon their own land had been 
quite reasonably extended, although not 
so complete as to satisfy the mind thai 
they cannot obtain water on their own 
premises as well as elsewhere, since it is in 
evidence that there are two wells on their 
premises, sunk by individuals, which pro- 
duce 15 gallons each per minute, being as 
much in quantity as they procure from the 
well which is complained of. Failing in 
their efforts upon their own premises, they 
go elsewhere, on the land owned by indi- 
viduals, and, procuring a right from indi- 
vidual owners, sink a shaft upon the pub- 
lic highway, near to the land of the com- 
plainants, and within 500 feet of the com- 
plainants' well. This bore extended to 
the depth of 416 feet, within 8 feet of the 
depth of complainants' well. At this 
flepth they secured a flow of water at the 
rate of 30 gallons per minute, and the sup- 
ply from the complainants' well was al- 
most immediately decreased from 50 gal- 
lons to 30 per minute. The diminution in 
water was Immediately felt by many of 
those who depended for a supply from this 
source in Ocean Grove. The Asbury Park 
authorities propose to sink other wells 
still nearer the well of complainants. 



This bill asks that they may be prohibited 
from so doing, and that they may be com- 
manded to close the well already opened, 
which, it is alleged, is supplied from the 
same source that the complainants' well 
is supplied from. 

The complainants are first in point oJ 
time. They are upon their own land and 
premises. They procure water from their 
own soil to be used in connection with 
their said premises, in the improvement 
and beneficial enjoyment of their occupa- 
tion. In this they have exercised an inde- 
feasible and unqualified right. It matters 
not Tvhether the water which they obtain 
is from a pond or under-ground basin, or 
only the result of percolation, or from a 
flowing stream. The defendants went 
from their own land upon the land of 
strangers, and obtained permission to 
bore for water, aud there sink their shaft, 
procuring water from the same source that 
the complainants procured their water, 
and diverted it and carried it to their 
premises, throe-eighths of a mile, for use. 
Can they be restrained from doing this? 
A very careful consideration of a great 
many authorities leads me to the conclu- 
sion that they cannot at the Instance of 
the complainants. Ang. Water-Courses, 
§§ 109-114, inclusive; Gould, Waters, § 280; 
Ballard v. Tomlinson, 26 Ch. Div. 194; 
Chaseraore v. Richards, 7 H. L. Cas. .349, 5 
Hurl. & N. 9S2; Acton v.Blundell, 12 Mees. 
& W. 324; Chase v. Silverstone, 62 Me. 175; 
Koath V. DriscoU, 20 Conn. 533; Village of 
Delhi V. Youmans, 45 N. Y. 362; Goodale 
V. Tuttle, 29 N. Y.459; Wheatlev v. Baugh, 
25 Pa. St. 528; Frfizier v. Brown, 12 Ohio 
St. 294. 

The courts all proceed upon the ground 
that waters thus used and diverted arn 
waters which percolate through the earth, 
and are not distinguished by anj certain 
and well-defined stream, and consequent- 
ly are the absolute property of the owner 
of the fee, as completely as are the ground, 
stones, minerals, or other matter to any 
depth whatever beneath the surface. The 
one is just as much the subject of use, sale, 
or diversion as the other. The owner of 
a mine encounters innumerable drops of 
water escaping from every crevice and fis- 
sure. Thfse, when collected, interfere 
with his progress, and he may remove 
them, although the spring or well of the 
land-owner below be diminished or de- 
stroyed. 8o the owner or owners of a 
bog, marsh, or meadow may sink wells 
therein, and carry oft the waters collected 
in them, to the use or enjoyment of a dis- 
tant village or town, although the waters 
of a large stream upon the surface be 
thereby so diminished as to injure a mill- 
ownerwho had enjoyed the use of the vs'a- 
ters of the stream for many years. Upon 
these principles, therecan be no doubt but 
that every lot-owner in Ocean Grove or 
Asbury Park could sink a well on his lot 
to any depth, and, in case one should de- 
prive his neighbor of a portion or all of his 
supposed treasure, ilo action would lie. 
A moment's reflection will enable every 
one to perceive that such conditions or 
contingencies are necessarily incident to 
the ownership of the soil. In the ca.se be- 
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fore me there is no proof that the waters 
in question are taken from a stream, and 
I have no right to presume that they are. 



The presumption is the other way. It 
seems to be my very plain duty to discharge 
the order to show cause, with costs. 



(See, also, Lvbe's Appeal, 103 Pa. St. 626; Pennsylvania Coal Co. v. Sanderson, 113 Pa. St. 126,9 
Atl. Rep. 453; Gilmore v. Driscoll, 122 Mass. 199; Raduliff v. Mayor, etc., of Brooklyn, 4 N. Y. 195; 
Winn V. Abeles, 35 Kan. 85, 10 Pac. Rep. 443 ; Tunstall v. Christian, 80 Va. 1.) 



In sozae classes of cases, there must be damage sustained in order 
that there may be a' cause of action for tort. 



(5 Best& S. 384.) 

KoBERTS et ux. V. Roberts. 

{Coi.i/rt of Queen's Bench. June 3,1864.) 

Blander — Special Damage. 

In an action by husband and wife for slander 
of the latter, the declaration alleged that the wife 
was a member of a certain religious sect and of 
one of the societies of such sect; that the sect and 
its societies, and the members thereof, were sub- 
ject to rules and regulations, by which a mem- 
ber of one such society could not become a mem- 
ber of another socistyin the sect urless the lead- 
ers or elders of the first society certified that 
such member was morally and otherwise fit to be 
a member ; and that by reason of words spoken 
by defendant of the wife, imputing to her im- 
moral conduct, she was not allowed to continue 
to be a member of the society, and the leaders or 
elders thereof refused to certify that she was 
morally or otherwise fit to be a member of the 
sect, or of any society of the same, and she was 
not allowed to become a member of a certain so- 
ciety thereof, and was prevented from attending 
religious worship^ and was injured in her good 
name and reputation, and became sick and great- 
ly distressed in body and mind. Held, that no 
special damage was alleged suflicient to make the 
words actionable. 

Demurrer to declaration. 

Action by Robert Roberts and Margaret 
Roberts, his wife, lor an alleged slander 
on the latter. 

The declaration stated that the plaintiff 
Margaret was a member of a sect of Prot- 
estant dissenters, to-wit, Calvinistic 
Methodists, and was a member of a pri- 
vate society and congregation of that sect 
held at Denbigh, in North Wales, and the 
sect, and the different societies of it, were 
subject to certain rules and regulations, 
and the different mem.bers of the sect and 
the societies were respectively subject to 
those rules and regulations, and under 
the control and authority of the several 
respective societies, and of the leaders of 
the same, with respect to the moral and 
religious conduct of such members, and 
with respect to their being respectively 
allowed and permitted to be and con- 
tinue to be members of the different socie- 
ties and congregations of the sect; and 
by tliose rules and regulations a member 
of one society in the sect could not be- 
come a member of another society in the 
sect unless the leaders or elders of the 
first-mentioned society certified that the 
said member was morally and otherwise 
fit to be a member of such sect, and of a 
society of the same; and the defendant, 
being a member of the sect, and of the so- 
ciety to which the plaintiff Margaret then 
belonged, and well knowing the premises, 
falsely and maliciously spoke and pub- 
lished of the plaintiff Margaret, and of her 



as a member of such sect and society, and 
in the presence of the leaders or elders and 
other members of the society and congre- 
gation which the plaintiffs and the defend- 
ant had just before then been attending, 
the false and scandalous words follow- 
ing, in the Welsh language, (setting them 
out;) which words, being translated into 
the English language, have the meaning 
and effect following, and were so under- 
stood by the persons to whom they were 
so spoken and published; that is to say, 
"You [meaning the plaintiff Robert Rob- 
erts] have got for a wife [meaning the 
plaintiff Margaret] as great a whore as 
any in the town of Liverpool. I had con- 
nection with her several times, the last 
time a night or two before she left for 
Liverpool;" meaning thereby that the 
plaintiff Margaret had been guilty of such 
immoral conduct as would prevent her be- 
ing allowed and permitted to remain, be- 
come, or be a member of any society and 
congregation of the sect aforesaid ; and 
by means of the premises the plaintiff 
Margaret was not allowed or pei-mitted 
to continue or be any longer a memher of 
the society and congregation aforesaid, 
and was turned out of the same, and the 
leaders or elders of the society refused to 
certify that the plaintiff Margaret was 
morally or otherwise fittobe a member of 
the sect or of any society or congregation of 
the same; and the plaintiff Margaret, be- 
ing desirous of becoming a member of a so- 
ciety and congregation of the sect in Liver- 
pool, was not allowed or permitted oi 
able to become a member of the society 
in Liverpool, and was prevented from at- 
tending religious worship; and by means 
of the premises the plaintiff Margaret be- 
came and was greatly injured in her good 
name and reputation, and became sick 
and ill, and greatly distressed in body and 
mind. Averment, that, by means of the 
premises, the plaintiff Robert Roberts had 
been put to and incurred great expenses 
in and about nursing the plaintiff Marga- 
ret, and endeavoring to get her cured 
from her sickness, illness, and distress of 
mind, and had sustained divers other in- 
juries and damages; and the plaintiffs 
claimed £.rm. 

Mclutyrc, for defendant. 

The words in the declaration are not ac- 
tionable without special damage. All- 
sop V. Allsop, 5 Hurl. & N. .534; Lynch v. 
Knight, 9 H. L. Cas. 577. And no special 
damage is alleged sufficient to render the 
words actionable by reason of such dam- 
age. The allegation that the plaintiff 
Margaret was injured in her good name 
and reputation, and became sick and ill 
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and distressed in body and mind, is not 
sartjcionl. Allsop v. Allsop, 5 Hurl. & N. 
5o4. [CrDmpton Hutton, for plaintiffs: 
That is admitted.] The remaining head 
of special damase, that she was not al- 
lowed to continue a member of the socie- 
ty and congregation of Calvinistic Metho- 
dists, and was prevented from attending 
religious worship, is not tenir>oral or pe- 
cuniary damage. The first part amounts 
to no more than that she was excluded 
from associating with particular persons. 
[t is not alleged that she was a teacher in 
the society and congTe;4ation, or that she 
derived any special advantage from being 
a member of it. As to the otiier part, the 
elders could not prevent her from attend- 
ing the cliapel. In Bateman v. Lyall, 7 C. 
B. (JS'. S.) (ioS, there was an allegation of 
loss of customers bj' the husband in his 
business in consequence of the words 
spoken of his wife by the female defend- 
ant. 

Crnmpton Hutton, for plaintiffs. 

Sufficient special damage to the wife is 
shown for which the husband may main- 
tain this action. It the special damage 
must be pecuniary, an action for slander 
of a wife never could be maintained, as 
the damage would be to the husband, 
not to the wife. Ad action will lie for 
words spoken by which a woman has lost 
her marriage. Davis v. Gardiner, 4 Coke, 
lii'o. [BL-iCKBTRN, J. : Marriage has al- 
ways been considered a valuable consid- 
eration.] In Lynch v. Knight, 9 H. L. 
Cas 577, the special damage relied upon 
f.-as not the natural and probable conse- 
quence of the words spoken; but it was 
tbt oyjinion of Lord Campbell, at page 
589, that loss of consortium or conjugal 
society v.'ould give a cause of action to a 
wife as well as to a husband. [Black- 
burn, J. : Lord Craxwokth, page 595, 
vap strongly inclined to agree in that, 
though Lord Wknsleydale wasof adiffer- 
CLt opinion Cr(jmpto.v, J. : The loss of 
consortijim of the wife has always been 
considered a temporal damage in an ac- 
tion b\ithehusband for criminal conversa- 
tion.] In the present case there is a loss 
of something more than consortium 
vicinorum. The ■wife was a member of a 
religious society and congregation, and as 
such entitled to a seat in the chapel be- 
longing to tnat society and congregation; 
but, in consequence of the words spoken 
by the defendant, she was turned out of it. 
[Mclntj're: It is not alleged that she was 
entitled to a seat in the chapel without 
payment. Blackhukn, J. : Unlessshehas 
been deprived of something of iiecuniary 
value, it is difficult to distinguish the pres- 
ent ease from that of slander of a chaste 
unmarried woman.] The court will not 
extend that doctrine. Value is attached 
to social advantages and position, of 
which the court will takenotice. Thewife 
had a status as member of the society 
and congregation, which she has lost. 
[CocKBUKN, C. J. : She had no other ben- 
efit from it except attending a congrega- 
tional place of worship, and she may get 
that benefit whether she attends as a 
member of the society or not.] A right to 
a seat in a church or chapel is an advan- 
tage of which the law will take notice 



The reason why the loss of consortium 
vicinorum is not sufficient special damage 
is that the most capricious motives may 
deprive a person of it. Com. Dig., "Ac- 
tion upon theCase for Defamation," D. 30. 

CocKBURN, C. .J. No cause of action is 
shown in this declaration, as it does not 
allege special damage sufficient to make 
the words spoken of the female plaintiff 
actionable. It is admitted that the loss 
ol consortium vicinorum is not sufficient; 
and I am of opinion that the loss by the 
female plaintiff of membership of this so- 
ciety and congregation, which appears to 
have been constituted for religious or spir- 
itual purposes, amounts at most to no 
more than the loss of the merely nominal 
distinction of being able to call herself a 
member of it. It does not appear that 
any real or material advantages attach- 
to membership ; such as loss of seat in the 
chapel, or of the opportunity of attending 
divine worship there. It, by reason of the 
words spoken, the female plaintiff had been 
excluded from the meetings for religious 
worship, or from anything substantial 
which by right attached to membership 
of the society, I should be disposed to hold 
that it was sufficient special damage. I 
think that to prevent a woman whose 
character for chastity is assailed from 
bringing an action for the purpose of vin- 
dicating it is cruel; but, as the law at 
present stands, such an action is not main- 
tainable, unless it be shown that the loss- 
of somesubstantialor material advantage 
has resulted from the speaking of the 
words. That is not shown in this decla- 
ration, and therefore I reluctantly hold 
that the demurrer is good. If, upon fur- 
ther inquiry, anything can be found 
amounting to such special damage as the 
law requires, theplaintitfs may have leave 
to amend their declaration. 

Crompton, J. On the last observation 
made by the lord chief justice I wish to re- 
mark that tlie amendment should be im. 
mediate, so that thecause may be tried at 
the coming assizes. I agree that the pres- 
ent case falls within the rule that the loss 
of consortium vicinorum is not sufficient 
special damage. Here is no loss of a 
temporal nature; or, it there be any, it is 
merely nominal. Though I wish the law 
were different in the case of words affect- 
ing the chastity of women, yet the line 
must be drawn somewhere between words 
which are and words which are not ac- 
tionable; and, if we held that the action 
for slander could be supported by the alle- 
gation that the plaintiff had suffered 
some nominal special damage, we must 
apply that doctrine to all kinds of less dis- 
paraging words, and should thereby en- 
courage actions which ought not to be 
brought, as for saying that a person did 
some disreputable act, though not essen- 
tially criminal. My only doubt is wheth- 
er the being prevented from attending re- 
ligious worship is sufficient special dam- 
age; but, if it was conducted in a chapel, 
the female plaintiff could not be prevented 
from attendingandoccupyinga seatthere, 
especially if she paid for her seat. We do 
not, however, know how that is; It isnot. 



so 
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even stated that this society had a chapel. 
The special damage alleged is of a nominal 
nature, and therefore our judgment must 
be for the defendant. 

Blackburn, J. The law upon the sub- 
ject of disparaging words spolien of other 
persons is not in a satisfactory state. 
For words written an action ismaintaina- 
ble, though possibly not more than (jne 
farthing damages could be obtained; 
whereas tor words spoken imputing un- 
chastity to a woman no action can be 
maintained unless special damage is shown, 
for which purpose there must be material 
injury to the Interest of the person slan- 
dered. What is here alleged is no more 
than loss of the consortium ricinorurn. 

Judgment for the defendant. 

(The rule of the common law, as declared in this 
case, has been changed by statute in many states 
of this country.) 

(L. R. 1 C. P. 564. ) 
Smith v. Thackerah et al. 
(Court of Common Pleas. May 25, 1860.) 
Abjoinino Land-Owners— Latekal Support. 

Defendants dug a well on their own land, near 
land of plaintiff, thereby causing his land to 
sink, so that a building recently erected by him 
thereon was injured; but there would have been 
no appreciable damage to him if the building had 
not been on the land. Held, that plaintiff had 
no right of action. 

Rule to show cause. 

Action by Smith against Thackerah and 
another. The declaration alleged that 
the plaintiff was possessed of certain land, 
and the land received lateral support from 
certain land adjoining thereto; and the 
defendants dug and made on this adjoin- 
ing land an excavation or well near to the 
land of the plaintiff, and the defendants 
thereby, and for want of keeping and con- 
tinuing the sides of the well shored up, or 
X)therwise preventing the consequences 
hereinafter mentioned, wrongfully de- 
prived the land of the plaintiff of its sup- 
port, whereby the land of the jdaintiff 
sank and gave way, and divers walls, 
buildings, and premises of the plaintiff on 
the land sank and were damaged, where- 
by the plaintiff was put to great expense, 
etc. Pleas, not guilty and not possessed. 
At the trial before Eri.ic, C. J., It was 
proved that the plaintiff was possessed 
of a piece of land on which a building had 
been recently erected, and that the defend- 
ants, who were neighboring land-owners, 
dug a well on their own land near to that 
of the plaintiff, and afterwards filled up 
the well with such loose earth that the 
ground round it sank, and the plaintiff's 
building was injured, causing damage to 
the amount of £15. The jury found, in 
answer to questions by the chief justice, 
that the land of the plaintiff would have 
sunk if there had been no building on it, 
and that some particles of sand from it 
would have fallen onto the defendants' 
croperty, but that the plaintiff would 
'lave suffered no appreciable damage. A 
verdict was entered for the defendants, 
with leave to the plaintiff to move to en- 
ter the verdict for such sum, under £15, as 
•the court should direct, on the ground 



that the facts proved at the trial entitled 
the plaintiff to a verdict without proof of 
any pecuniary damage. 

Robinson, Serj., having obtained a rule 
nisi pursuant to the leave reserved, Joyce 
showed cause. If the buildings had not 
been on the land the damage would have 
been inappreciable, and there would have 
been no right of action. The right of ac- 
tion does not arise when the adjacent 
ground is removed, but only when the in- 
jury happens to the plaintiff's land. Bo- 
nomi V. Backhouse, El. Bl. & El. 622, 646, 
27 Law J. Q. B. 378, 28 Law J. Q. B. 378; 
in the house of lords, 9 H. L. Cas. 503, 34 
Law J. Q. B. 181. 

Robinson, Serj., and Joseph Sliarpe, in 
support of the rule. 

The defendants had no right to cause 
the plaintiff's land to sink, and, the jury 
having found that the land would have 
sunk even if the plaintiff had not erected 
any buildings on It, the plaintiff is, at 
least, entitled to nominal damages. Ash- 
by V. White, 1 Smith Lead. Cas. (5th Ed.) 
216; Brown v. Robins, 4 Hurl. & N. 186, 28 
La w J. Exch. 250,— sho ws that he Is entitled 
to recover compensation for the fall of the 
house, which was an injury naturally re- 
sulting from the defendants' wrongful act. 

Erle, C. J. I am of opinion that this 
rule should be discharged. There is no 
doubt that a right of action accrues 
whenever a person interferes with bis 
neighbor's rights, as, for example, by 
stepping on his land, or, as in the case of 
AshDy V. White, 1 Smith Lead Cas. (5th 
Ed.) 216, interfering with his right to vote, 
and this though no actual damage may 
result. Bat for a man to dig a hole in his 
own land is in itself a perfectly lawful act 
of ownership, and it only becomes a 
wrong if it injures his neighbor; and, 
since it is the injury itself which gives rise 
to the right of action, there can be no 
right of action unless the damage is of 
an appreciable amount. A person may 
build a chimney in front of your drawing- 
room, and the smoke from it may annoy 
you, or he may carry on a trade next 
door to your house, the noise of which 
may be inconvenient; but, unless the 
smoke or noise be such as to do you ap- 
preciable damage, you have no right ol 
action against him for what is in itself a 
lawful act. In the case of Smelting Co. v. 
Tipping, 11 H. L. Cas. 642, 35 Law J. Q. B. 
66, in which the defendant had set up 
some chemical works, the house of lords 
held that, if the noxious vapors did not 
cause material damage to the plaintiff, he 
had no cause of action. In the present 
case, the digging the well and filling it up 
again were in themselves perfectly lawful 
acts, and the jury have found that they 
did no sensible damage to the plaintiff, 
and he has therefore no right of action. 

Byles, .T. I am of the same opinion. 
In actions for a trespass, the trespass iu 
self is a suflHcient cause of action. Butlu 
actions for indirect injuries like the pres- 
ent, the judgment of the house of lords in 
Backhouse v. Bonomi, 9 H. L. Cas. 503, 34 
Law J. Q. B. 181, shows that there is no 
cause of action if there be no damage, and 
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I cannot distinguish between no apprecia- 
ble damage totlieland in its natural state 
and no damage at all. 

Montague Smith, J. I am ot the same 
opinion. Tlie mere subsidence of the sur- 
face of the soil is not necessarily an injury, 
anil we are bound by the verdict of the 
jury, who found that in fact no apprecia- 
ble damage would have occurred if these 
new buildings had not been on the laud. 

Rule discharged. 



(6 Johns. 181.) 
Upton v. Vail. 

{Supreme Court of Ncxv York. Albany. Aug., 

ISIO. ) 

Pkacd — Representations as to Credit of Third 
Person — Statute of Frauds. 
An action may be maintained for false repre- 
sentations by defendant to plaintiff as to the solv- 
ency of a third person, whereby plaintiff was in- 
duced to give credit to the latter, and lost his 
debt. Fraud or deceit, together with damage, is 
a good cause of action. And such an action will 
lie, though the representation was merely oral ; 
the case is not within the statute of frauds. 

Certiorari to review a judgment of a 
justice's court. 

Action on the case brought by Vail 
against Upton for alleged false and deceit- 
ful representations by defendant, Upton, 
that one Brown was a man of property, 
whereby plaintiff was induced to give 
credit to Brown, and afterwards lost the 
debt. At the trial before a justice of the 
peace it appeared that defendant, Upton, 
had a judgment bond against Brown, 
dated March .5, 1S08, for $.')50. On March 
10, 1>^08, defendant and Brown went to 
plaintiff, and Brown applied to plaintiff 
for certain goods on credit ; and, on plain- 
tiff inquiring ot defendant as to Brown's 
solvency, defendant said he was good, as 
good as any man in the couQtiy, for the 
amount of the price of the goods. Plain- 
tiff thereupon gave Brown the goods on 
credit, and took his note therefor, paya- 
ble on the 1st day of the following Octo- 
ber. On March 25, 1808, defendant caused 
an execution to be issued on his judgment, 
which was levied on all the property of 
Brown, including the goods so obtained 
from plaintiff; and thereafter said goods 
were sold, under the execution with the 
other property levied on, as the property 
of Brown, before the note given by Brown 
had become due. The justice rendered 
judgment for plain tiff. Defendant brought 
certiorari to review the judgment. The 
cause was submitted without argument. 

Kent, C. J. Deceit, in the recommenda- 
tion of Brown, was the gist of this action. 
It was a conclusion which the justice was 
to draw from the facts, and I think the 
facts did warrant that conclusion. Tfiere 
is no cause to disturb the judgment be- 
low, on the ground that it is not supported 
by proof. The judgment of the justice 
was here a substitute for the verdict of a 
jury, and the facts would well have justi- 
fied a jury to have drawn the inference ot 
a premeditated fraud. But one of th(» 
points stated on the part of the plaintiff 
is that this action will not lie at all with- 
out showing some note or memoran- 



dum in writing to charge the party, and 
this objection was madeatthetrialbelow. 
We have never expressly decided in tliia 
court that tlie action would lie. In Ward 
V. Center, 3 Johns. 271, the question 
was incidentallj' raised, but no opinion 
expressed by the court, because the mo- 
tion in that case was for a new trial, and 
not fn arrest of judgment. The case of 
Pasley v. Freeman, 3 Term E. 51, (de- 
cided in the king's bench so late as the 
year 1789,) is the first direct authority in 
the English courts in support of the ac- 
tion. I have carefully examined the rea- 
soning of the judges in that case, and in 
the subsequent cases, which go to ques- 
tion or support the soundness of that de- 
cision, and I profess my ajiprobation of 
the doctrine on which it was decided. 
The case went not upon any new ground, 
but upon the application of a principle of 
natural justice, long recognized in the law, 
that fraud or deceit, accompanied with 
damage, is a good cause ot action. This 
is as just ana permanent a principle as any 
in our whole jurisprudence. The only 
plausible objection to it is that in its ap- 
plication to this case it comes within the 
mischiefs which gave rise to the statute 
of frauds, and that, therefore, the repre- 
sentation ought to be in writing. But 
this, I apprehend, is an objection arising 
from policy and expediency ; for it is cer- 
tain that the statute of frauds, as it now 
stands, has nothing to do with the case. 
The case of Pasley v. Freeman has re- 
ceived a decided sanction, by a succession 
of learned judges, in the several courts of 
Westminster Hall; and I observe that the 
action is sustained without contradiction 
in the courts in Connecticut. Eyre v. 
Dunsford, 1 East, 318; Haycraft v. Crensv, 
2 East, 92; Tapp v. Lee, 3 Bos. & P. 307; 
Hamar v. Alexander, 2 Bos. & P. 241; 
Thompson v. Bond, 1 Camp. 4; Richard- 
son V.Smith, Id. 277; Wise v. Wilcox, 1 
Day, 22. In one of the cases. Sir James 
Mansfield says: "I am far from wish- 
ing to sustain an action simpiy upon 
misrepresentation, but. there never was 
a time in the Englisli law where an action 
might not have been maintained against 
the defendant for this gross fraud. " Lord 
Ei.DON has, indeed, expressed his dissat- 
isfaction with tlie case of Pasley v. Free- 
man, and he thought that the statute 
of frauds and perjuries ought to be ap- 
plied to the case. Evans v. Bicknell, 6 
Ves. 186. He is, undoubtedly, a very re- 
spectable authority; but, as tar as mere 
authority goes, the preponderance is 
vastly on the other side. The courts of 
law have l)een uniformly against him, 
and even his successor. Lord Erskinb, 
has declared himself In the strongest 
terras in favor of the suit. "As to the 
danger from a single witness," he ob- 
served, "is not one sufficient for convic- 
tion of a capital crime? That objection 
goes to the very root of the law, which 
is uniform in principle and practice, with 
the single exception of the case of perjury, 
as there is oath against oath. The case 
of Pasley v. Freeman, therefore, stands 
upon the clearost principles ot jurispru- 
dence, and has no connection with the 
statute of frauds, which applies where 
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one iran undertakes for the debt of anoth- 
er. " Clifford V. Brooke, 13 Ves. 133. But, 
independent of the English cases, I place 
my opinion upon the broad doctrine that 
fraud and damage, coupled together, 
will sustain an action. This is a princi- 
ple of universal law, and I consider it as 
deserving of particular notice, and, in a 
question depending upon general princi- 
ple, as adding no inconsiderable weight to 
the accumulation of authority, that the 
same doctrine is laid down by Pothier. 
Traite du Contrat de Mandat, art. 21. 
It is drawn by him from the text of the 
civil law, where it is supported by the 
sanction of Ulpian. Dig. 50, 17,47. Consilii 
noa traudulenti nulla obligatio est, ciete- 
rum si dolus et cfilliditas intevcessit, de 
dolo actio competit. "If," says Pothier, 
"you had only recommended Peter to his 



creditor as honest and able to pay, this 
was but advice, and not any obligation; 
and if Peter was, at the time, insolvent, 
you are not bound to indemnify the cred- 
itor for the sum which he loaned to Peter 
by means of your advice, and which he 
has lost. Newo ex consilio obligatur. 
The rule Is the same if the advice was giv- 
en rashly and indiscreetly, without being 
duly informed of the circumstances of 
Peter, provided it was sincerely given. 
Liberuia est cuique apud se exnlorare an 
expediat sibl consiliuw. But il +he rec- 
ommendation was made in bad faith, and 
with knov.'ledgethat Peter was insolvent, 
in this case you are hound to indemnify 
the creditor. " The court are accordingly 
of opinion that the judgment below^ must 
be affirmed. 
Judgment affirmed. 



(See, also, Ming v. Woolfolk, 116 U. S. 599, 6 Sup. Ct. Rep. 489; Tryon v. Whitmarsh, 1 Mete 
[Mass.] 1; Benton v. Pratt, 2 Wend. 385; Taylor v. Guest, 58 N. Y. 262; Backhouse v. Bonomt, 9H. L. 
Cas. 503.) 



In actions of tort, damages may be aTsrarded for the proximate, but 
not for the remote, consequences of the tortious act — Nattire of 
this distinction. 



(3 Q. B. Div. 337., 
Clakk v. Chambers. 

(Queen's Bench Division. April 15, 1878.) 
Negligence — Pboximatb ob Kemote Conse- 
quences. 

Land used by defendant as a place for athletic 
sports abutted on a private road, consisting of a 
carriage-way and footway, and leading also to 
premises of others. To prevent persons driving 
vehicles up to the fence surrounding his prem- 
ises, and overlooking the sports, defendant placed 
a barrier across the road, but left in the middle 
of the carriage-way a space through which vehi- 
cles could pass, which was closed by a pole at 
times when the sports were going on. A part of 
the barrier, armed with spikes, was removed 
from the carriage-way by some person other than 
defendant, without his authority, and was placed 
in an upright position across the footpath. Plain- 
tiff, passing along the road at night, from one of 
the houses to which it led, passed safely, feeling 
his way, through the opening in the middle of the 
barrier, and, being wholly unaware that there 
was any obstruction on the footpath, as it was 
much too dark to see, turned towards it, and his 
eye came into contact with one of the spikes, and 
was iniured. In an action by him against de- 
fendant thereforj it was admitted that the erec- 
tion of the barrier by defendant was wrongful, 
and that plaintiff was lawfully using the road ; 
and the jtu-y found that the use of that part of 
the barrier armed with spikes was dangerous to 
persons using the road. Held, that defendant was 
liable for the injury so occasioned to plaintiff, 
notwithstanding the fact that the immediate 
cause of the accident was the act of another, in 
removing the dangerous instrument from the car- 
riage-way, where defendant had placed it, to the 
footpath. 

Reserved case. 

Action by Clark against Chambers for 
personal injuries to plaint'ff, alleged to 
have been caused by defendant's negli- 
gence. At the trial, before the lord chief 
justice, the case was reversed for further 
consideration. 

Argued before Cockbuen, C. J., and Man- 

ISTY, J. 



Mr. Willis, Q. C, and Mr. Glyn,tor plain- 
tiff. Mr. Hannen, for defendant. 

CocKBURN, C. J. This is a case of con- 
siderable nicety, and which, so far as the 
precise facts are concerned, presents itself 
for the first time. The defendant is in the 
occupation of premises which abut on 
a private road leading to certain other 
premises as well as to his ; it consists of 
a carriage-road and a foot way. The soil of 
both is the property of a different owner; 
the defendant has no interest in it beyond 
the right of way to and from his prem- 
ises. The defendant uses his premises as 
a place where athletic sports are carried 
on by persons resorting thereto for that 
purpose for their own amusement. Hia 
customers, finding themselves annoyed by 
persons coming along the road in ques- 
tion in carts and vehicles, and stationing 
themselves opposite to his grounds and 
overlooking the sports, the height of the 
carts and vehicles enabling them to see 
over the fence, the defendant erected a 
barrier across the road for the purpose of 
preventing vehicles from getting as far as 
his grounds. This barrier consisted of a 
hurdle set up lengthways nest to the foot- 
path ; then two wooden barriers armed 
with spikes, commonly called " cbevaux- 
de-frise; " then there was leftan openspace 
through which a vehicle could pass; then 
came another large hurdle, set up length- 
ways, which blocked up the rest of the 
road. At ordinary times, the space be- 
tween the two divisions of the barrier 
was left open for vehicles to pass which 
might be going to any of the other prem- 
ises to which the road in question led. 
But, at the times when the sports were 
going on, a pole attached by suitable- ap- 
paratus was carried across from the one 
part of the barrier to the other, and bo 
the road was effectually blocked. Among 
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the houses and grounds to which this pri- 
vate road led was that of a Mr. Bruen. 
On the evening on which the accident 
which gave rise to the present action oc- 
curred, the plaintiff, who occupied prem- 
ises in the immediate neighborhood, ac- 
companied Mr. Bruen, by the invitation 
of the latter, to Bruen's house. It was 
extremely dark, but, being aware of the 
barrier and the opening iu it, they found 
the opening, the pole not being set across 
it, and passed through it in safety; but on 
his return, later in the evening, the plain- 
tiff was notequallyfortunate. It appears 
that, in the course of that day or the day 
previous, some one had removed one of 
thecbevfiux-de-frise hurdles from the place 
where it had stood, and had placed it in 
an upright position across the footpath. 
Coming back along the middle of the 
road, the plaintiff, feeling his way, passed 
eafely through the opening in the center 
of the barrier; having done which, being 
wholly unaware, it being much too dark 
to see, that there was any obstruction on 
the footpath, he turned onto the latter, 
intending to walk along it the rest of the 
way. He had advanced only two or 
throe steps, when his eye came into collis- 
ion with one of the spikes, the effect of 
which was that the eye was forced out 
of its socket. It did not appear by 
whom the cfieVfiux-(7e-/nse hurdle had been 
thus removed, but it was expressly found 
by the jury that this was not done by the 
defendant or by his authority. The ques- 
tion is whether the defendant can be held 
liable for the injury thus occasioned. It 
is admitted that what the defendant did 
In erecting this barrier across the road 
was unauthorized and wrongful, and it is 
not disputed that the plaintiff w^as law- 
fully using the road. There is no ground 
for imputing to him any negligence con- 
tributing to the accident. The jury have 
expressly found, in answer to a question 
put to them by me, that the use of the 
cbevaux-de-frise in the road was danger- 
ous to the safety of persons using it. The 
ground of defense in point of law taken at 
the trial and on the argument on the rule 
was that, although, if the injury had re- 
sulted from the use of the cbevaux-de-frise 
hurdle, as placed by the defendant on the 
road, the defendant, on the facts as admit- 
ted or as found by the jury, might have 
been liable, yet, as the immediate cause 
of the accident was not the act of the de- 
fendant, but that of the person, whoever 
he may have been, who removed the 
spiked hurdle from where the defendant 
had fixed it, and placed it across the foot- 
way, the defendant could not be held lia- 
ble for an injury resulting from the act of 
another. On the part of the plaintiff it 
was contended that, as the act of the de- 
fendant in placing a dangerous instrument 
on the road had been the primary cause 
of the evil, by affording the occasion for 
Its being removed and placed on the foot- 
path, and so causing the injury to the 
plaintiff, he was responsible in law for the 
consequences. 

Numerous authorities were cited in sup- 
port of this position. The first is the case 
of Scott V. Shepherd, 3 Wils. 403, 2 W. BI. 
892. In that case the defendant threw a ^ 
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lighted squib into a market-house where 
several persons were assembled. It fell 
upon a standing, the owner of which, in 
self-defense, took it up and threw it across 
the market-house. It fell upon another 
standing, the owner of which, in self-de- 
fense, took it up and threw it to another 
part of the market-house, and in its 
course it struck the plaintiff, and ex- 
ploded, and put out his eye. The defend- 
ant was held liable, although, without 
the intervention of a third person, the 
squib would not haveiujured the plaintiff. 

In Dixon v. Bell, 5 Maule & S. 198, the 
defendant, having left a loaded gun with 
another man, sent a young girl to fetch it, 
with a message to the man in whose cus- 
tody it was to remove the priming, which 
the latter, as he thought, did, but, as it 
turned out, did not do effectually. The 
girl brought it home, and thinking that, 
the priming having been removed, the 
gun could notgooff, pointed it attheplain- 
tiff's son, a child, and pulled the trigger. 
The gun went off, and injured the child. 
The defendant was held liable, "as b,y this 
want of care, " says Lord Ellbnboeough, 
— that is, by leaving the gun without 
drawing the charge or seeing that the 
priming had been properly removed, — "the 
instrument was left in a state capable of 
doing mischief, the law will hold the de- 
fendant responsible. It is a hard case, un- 
doubtedly, but 1 think the action is main- 
tainable. " 

In Ilott V. Wilkes, 3 Barn. & Aid. 304,— 
the well-known case as to spring-guns, — 
it became necessary to determine how 
far a person setting spring-guns would be 
liable to a person injured by such a gun 
going off, even though such person were 
a trespasser, inasmuch as the plaintiff, 
having had notice that spring-guns were 
set in a particular wood, had voluntarily 
exposed himself to the danger. But both 
Mr. Justice Bayley and Mr. Justice HoL- 
ROYD appear to have thought that with- 
out such notice the action would have 
lain, the use of such instruments being un- 
reasonably disproportioned to the end to 
be obtained, and dangerous to the lives 
of persons who might be innocently tres- 
passing. Looking to their language, it 
can scarcely be doubted that if, instead of 
injuring the plaintiff, the gun which he 
caused to go off had struck a person pass- 
ing lawfully along a path leading through 
the wood, they would have held the de- 
fendant liable. 

In Jordin v. Crump, 8 Mees. &W. 783, the 
use of dog-spears was held not illegal; 
but there the injury done to the plaintiff's 
dog was alone in question. If the use of 
such an instrument had been productive 
of injury to a human being, the result 
might have been different. 

In Illldge V. Goodwin, 5 Car. & P. 192, 
the defendant's cart and horse were left 
standing in the street without any one to 
attend to them. A person passing by 
whipped the horse, which caused it to 
back the cart against the plaintiff's win- 
dow. It was urged that the man who 
whipped the horse, and not the defendant, 
was liable. It Was also contended that 
the bad management of the plaintiff's 
shopman bad contributed to the accident. 
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But TiNDAL, C. J., ruled that, even if this 
were believed, it would not avail as a de- 
fense. "If," he says, "a man chooses to 
leave a cart standing on the street, he 
must take the risli of any mischief that 
may be done." 

Lynch v. Nurdin, 1 Q. B. 29, is a still 
more striking case. There, as in the for- 
mer case, the defendant's cart and horse 
had been left standing unattended in the 
street. The plaintiff, a child of seven 
years of age, playing in the street with 
other boys, was getting inco the cart 
when another boy made the horse move 
on. The plaintiff was thrown down, and 
the wheel of the cart went over his leg 
and fractured it. A considered judgment 
was delivered by Lord Denman. He says : 
"It is urged that the mischief was not 
produced by the mere negligence of the 
servant as asserted in the declaration, 
but, at most, by that negligence in combi- 
nation with two other active causes, — the 
advance of the horse in consequence of his 
being excited by the other boy, and the 
plaintiff's improper conduct In mounting 
the cart, and committing a trespass on 
the defendant's chattel. On the former of 
these two causes no great stress was laid, 
and 1 do not apprehend that it can be 
necessary to dwell on it at any length. 
For if I am guilty of negligence in leaving 
anything dangerous where I know it to 
he extremely probable that some other 
person will unjustifiably set it in motion 
to the injury of a third, and if that in- 
jury should be so brought about, I pre- 
sume that the sufferer might have redress 
by action against both or either of the 
two, but unquestionably against the 
first. ■" And then, by way of illustration, 
the chief justice puts the case of a game- 
keeper leaving a loaded gun against the 
wall of a play-ground where school-boys 
were at play, and one of the boys in play 
let+ing it off and wounding another. "I 
think it will not be doubted," says Lord 
Uenman, "that the game-keeper must an- 
swer in damages to the wounded party." 
"This," he adds, "might po8sibl.y be as- 
sumed as clear in principle, but there is 
also the authority of the present chief 
justice of the common pleas in its support 
in lllidge v. Goodwin, 5 Car. & P. 190. " It 
is unnecessary to follow the judgment in 
the consideration of the second part of 
the case, namely, whether the plaintiff, 
having contributed to the accident by get- 
ting into the cart, was prevented from 
recovering in the action, as no such ques- 
tion arises here. 

In Daniels v. Potter, 4 Car. & P. 262, 
the defendants had a cellar opening to 
the street. The flap of the cellar had 
been set back while the defendant's men 
were lowering casks into it, as the 
plaintiffs contended, without proper care 
having been taken to secure it. The 
flap fell, and injured the plaintiff. The 
defendant maintained that the flap had 
been properly fastened, but also set up 
as a defense that its fall had been caused 
by some children playing with it. But 
the only question left to the jury by Tin- 
bAL, C. J., was whether the defendant's 
men had used reasonable care to secure the 
flap. Uls direction implies that in that 



case only would the Intervention ot a 
third party causing the injury be a de- 
fense. The cases of Hughes v. Macfle, 2 
Hurl. & C. 744, 33 Law J. Exch. 177, and Ab- 
bott V. Macfle, Id. ; two actions arising 
out of the same circumstances, and tried 
in the passage court at Liverpool, though 
at variance with some of the foregoing, so 
far as relates to the effect on the plain- 
tiff's right to recover where his own act 
as a trespasser has contributed to the in- 
jury of which he complains, is in accord- 
ance with them as respects the defendants' 
liability for his own act, where that act is 
the primary cause, though the act of an- 
other may have led to the immediate re- 
sult. The defendants had a cellar open- 
ing to the street. Their men had taken 
up the flap of the cellar for the purpose of 
lowering casks into it, and having reared 
it against the wall nearly upright with 
its lower face, on which there were cross- 
bars, towards the street, had gone away. 
The plaintiff in one of the actions, a child 
five years old, got upon the cross-bars of 
the flap, and in jumping off them brought 
down the flap on himself and another 
child, the plaintiff in the other action, and 
both were injured. It was held that, 
while the plaintiff whose act had caused 
the flap to fall could not recover, the oth- 
er plaintiff who had been injured could, 
provided he had not been playing with 
the other so as to be a joint actor with 
him. 

Bird V. Holbrook,4 Bing. 628, is another 
striking case, as there the plaintiff was 
undoubtedly a trespasser. The defendant 
being the owner of a garden, which was 
at some distance from his dwelling-house, 
and which was subject to depredations, 
had set in it without notice a spring-gun 
for the protection of his property. The 
plaintiff, who was not aware that a spring- 
gun was set in the garden, in order to 
catch a peafowl, the property of a neigh- 
bor, which had escaped into the garden, 
got over the wall, and his foot coming, in 
his pursuit of the bird, into contact with 
the wire which communicated with the 
gun, the latter went off and injured him. 
It was held, though his own act iiad been 
the immediate cause of the gun going off, 
yet that the unlawful act of the defendant 
in setting it rendered the latter liable for 
the consequences. 

In the course of the discussion the sim- 
ilar case of Jay v. Whitfield, at page 
644. 4 Bing., [cited in 3 Barn. & Aid. 308,] 
was mentioned, — tried before Richards, 
C. B.. — In which a plaintiff who had tres- 
passed upon premises in order to cut a 
stick, and had been similarly injured, had 
recovered substantial damages, and no 
attempt had been made to disturb the 
verdict. 

In Hill V. New River Co., 9 Best & S. 303, 
the defendants created a nuisance In a 
public highway by allowing a stream of 
water to spout up open and unfenced in 
the road. The plaintiff's horses, passing 
along the road with his carriage, took 
fright at the water thus spouting up, and 
swerved to the other side of the road. It 
so happened that there was in the road an 
open ditch or cutting, which had been 
made by contractors who were construct- 
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Ing a sewer, and which had been left un- 
fenced and unguarded, which it ought not 
to have been. Into this ditch or cutting, 
owing to its being unfenced, the horses 
fell, and injured themselves and the car- 
riage. It was contended that the reme- 
dy, if anj', was against the contractors; 
hut it was held that the plaintiff was en- 
titled to recover against the company. 

In Burrows v. Coke Co., L. K. 7 Exch. 
90, it was held in the exchequer chamber, 
affirming a judgment of the court of ex- 
chequer, that where, through a breach of 
contract by the defendants in not serving 
the plaintiff with a proper pipe to convey 
gas from their main into his premises, an 
escape of gas had taken place, whereupon, 
the servant of a gas-fitter at -work on the 
premises having gone into the part of 
the premises where the escape had oc- 
curred, with a lighted candle, and examin- 
ing the pipe with the candle in his hand, 
an explosion took place, by which the 
premises were injured, the defendants were 
liable, though the explosion had been im- 
mediately caused by the imprudence of the 
gas-fitter's man in examining the pipe 
with a lighted candle in his band. 

In Collins v. Commissioners, L. R.4 C. P. 
279, the defendants were bound, under an 
act of parliament, to construct a cut with 
proper walls, gates, and sluices, to keep 
out the waters of a tidal river, and also a 
culvert under the cut, to carry off the 
drainage of the lands l.ying east of the 
cut, and to keep the same open at all 
times. In consequence of the defective 
construction of the gates and sluices, the 
waters of the river flowed into the cut, 
and, bursting its western bank, flooded 
the adjoining lands. The plaintiff and 
other proprietors on the eastern side 
closed the culvert, and so protected their 
lands; but the proprietors on the western 
side, to lessen the evil to themselves, re- 
opened the culvert, and so increased the 
overflow on the plaintiffs' land, and 
caused injury to it. The defendants 
sought to ascribe the injury to the act of 
the western proprietors in removing the 
obstruction which those on the other side 
had placed at the culvert. But it was 
held that the negligence of the defendants 
was the substantial cause of the mischief. 
"The defendants," says Mr. Justice Mon- 
tague Smith, "cannot excuse themselves 
from thenatural consequences of theirneg- 
ligence by reason of the act, whether 
rightful or wrongful, of those who re- 
moved the obstruction placed in the cul- 
vert under the circumstances found in this 
case." "The primary and substantial 
cause of the injury," says Mr. Justice 
Brett, "was the negligence of the defend- 
ants, and it is not competent to them to 
say that they are absolved from the conse- 
quences of their wrongful act by what the 
plaintiff or some one else did.'" "lean- 
not see how the defendants can excuse 
themselves by urging that the plaintiff 
was prevented by otherwrong-doofs from 
preventing a part of the injury." 

The case of Harrison -^ Railway Co., 3 
Hurl. & C. 231, 33 Law J. Exch. 266, be- 
longs to the same class. The defendants 
were bound, under an act of parliament, to 
maintain a delph or drain with banKs for 



carrying off water for theprotectlon of the 
adjoining lands. At the same time cer- 
tain commissioners, appointed under an 
act of parliament, were bound to main- 
tain the navigation of the river Witham, 
with which the delph communicated. 
There having been an extraordinary fall 
of rain, the water in the delph rose near- 
ly to the height of its banks, when one of 
them gave way, and caused the damage 
of which the plaintiff complained. It 
was found that the bank of the delph was 
not in a proper condition; but it was al- 
so found, and it was on this that the de- 
fendants relied as a defense, that the 
breaking of the bank had been caused by 
the water in it having been penned back, 
owing to the neglect of the commission- 
ers to maintain in a proper state certain 
works which it was their duty to keep up 
under their act. Nevertheless the defend- 
ants were held liable. 

These authorities would appear to be 
sufficient to maintain the plaintiff's right 
of action under the circumstances of this 
case. It must, however, be admitted that 
in one or two recent cases the courts have 
shoAvn a disposition to confine the liabili- 
ty arising from unlawful acts, negligence, 
or omissions of duty within narrower lim- 
its, by holding a defendant liablefor those 
consequences only which, in the ordinary 
course of things, were likely to arise, and 
which might therefore reasonably be ex- 
pected to arise, or which it was contem- 
plated by the parties might arise, from 
such acts, negligence, or omissions. In 
Greenland v. (Chaplin, 5 Exch. 243, at page 
248, Pollock, C. B., says : " I entertain con- 
siderable doubt whether a person who is 
guilty of negligence is responsible for all 
the consequences which may under any 
circumstances arise, and in respect of mis- 
chief which could by no possibility have 
been foreseen, and which no reasonable 
person would have anticipated." Acting 
on this principle, the court of common 
pleas, in the recentcase of Sharp v. Powell, 
L. R. 7 C. P. 253, held that the action 
would not lie where the injury, though 
arising from the unlawful act of the de- 
fendant, could not have been reasonably 
expected to follow from it. The defendant 
had, contrary to the provisions of the 
police act, washed a van in the street, and 
suffered the water used for the purpose to 
flow down a gutter towards a sewer at 
some little distance. The weather baing 
frosty, a grating, through which water 
flowing down the gutter passed into the 
sewer, had become frozen over, in conse- 
quence of which the water sent down by 
the defendant, instead of passing into the 
sewer, spread over the street and became 
frozen, rendering the street slippery. The 
plaintiff's horse, coming along, fell in con- 
sequence, and was injured. It was held 
that, as there was nothing to show that 
the defendant was aware of the obstruc- 
tion of the grating, and as the stoppage 
of the water was not the necessary or 
probable consequence of the defendant's 
act, he was not responsible for what had 
happened. Bovill, C. J., there says: "No 
doubt one who commits a wrongful act 
is responsible for the ordinary consequen- 
ces which are likely to result therefrom, 
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but, generally speaking, he is not liable for 
damage which is not the natural or ordi- 
nary consequence of such act, unless it be 
shown that he knows, or has reasonable 
means of knowing, that consequences not 
usually resulting from the act are, by rea- 
son of some existing cause, likely to inter- 
vene so as to occasion damage to a third 
person. Where there is no reason to ex- 
pect it, and no knowledge in the person 
doing the wrongful act that such a state 
of things exists as to render the damage 
probable, if injury does result to a third 
person it is generally considered that the 
wrongful act is not the proximate cause 
of the injury so as to render the wrong- 
doer liable to an action." And Grove, J., 
said: "I am entirely of the same opinion. 
I think the act of the defendant was not 
the ordinary or proximate cause of the 
damage to the plaintiff's horse, or within 
the ordinary consequences which the de- 
fendant may be presumed to have contem- 
plated or for which he is responsible. The 
expression, the 'natural' consequence, 
which has been used in so many cases, and 
which I myself have, no doubt, often used, 
by no means conveys to the mind an ade- 
quate notion of what is meant; 'proba- 
ble' would perhaps be abetter expression. 
If, on the present occasion, the water had 
been allowed to accumulate round the 
spot where the washing of the van took 
place, and had there frozen obviously 
within the sight of the defendant, and the 
plaintiff's horse had fallen there, I should 
have been inclined to think that the de- 
fendant would have been responsible for 
the consequences which had resulted." 
And Mr. Justice Keating said: "The 
damage did not immediately flow from 
the wrongful act of the defendant, nor 
was such a probable or likely result as to 
make him responsible for it. The natural 
consequence, if that be a correct expres- 
sion, of the wrongful act of tiie defendant, 
would have been that the water would, 
underordinary circumstances, have flowed 
along the gutter or channel, and so down 
the grating to the sewer. The stoppage 
and accumulation of the water was caused 
by ice or other obstruction at the drain, 
not shown to have been known to the de- 
fendant, and for which he was in no de- 
gree responsible. That being so, it would 
obviouly be unreasonable to trace the 
damage indirectly back to the defendant. " 
We acquiesce in the doctrine thus laid 
down as applicable to the circumstances 
of the particular case, but we doubt Its 
applicability to the present, which ap- 
pears to us to come within the principle of 
Scott V. Shepherd, 3 Wils. 403, 2 W. Bl. 892, 
and Dixon v. Bell, 5 Maule & S. 19S, and 
the other cases to which we have referred. 
At the same time, it appears to us that 
the case before us will stand the test thus 
said to be the true one. For a man who 
unlawfully places an obstruction across 
either a public or a private way may antic- 
ipate the removal of the obstruction, by 
some one entitled to use the way, as a 
thing likely to happen ; and, if this should 
bo dona, the probability is that the ob- 
struction so removed will, instead of being 



carried away altogether, be placed gome- 
where near. Thus, if the obstruction ba 
to the carriage-way, it will very likely be 
placed, as was the case here, on the foot- 
path. If the obstruction be a dangerous 
one, wheresoever placed, it may, as was the 
case here, become a source of damage, from 
which, should injury to an innocent party 
occur, the original author of the mischief 
should be held responsible. Moreover, we 
are of opinion that, if a person places a 
dangerous obstruction in a highway or 
in a private road, over which persons 
have a right of way, he is bound to take 
all necessary precaution to protect per- 
sons exercising their right of way, and 
that if he neglects to do so he is liable for 
the consequences. It is unnecessary to 
consider how the matter would have 
stood had the plaintiff been a trespasser. 
The case of Mangan v. Atterton, 4 Hurl. 
& C. 388, L. R. 1 Exch. 239, was cited be- 
fore us as a strong authority in favor of 
the defendant. The defendant had there 
exposed in a public market-place a machine 
for crushing oil-cake without it being 
thrown out of gear, or the handle being 
fastened, or any person having the care of 
it. The plaintiff, a boy of four years of 
age, returning from school with his broth- 
er, a boy of seven, and some other boys, 
stopped at the machine. One of the boys 
began to turn the handle. The plaintiff, 
at the suggestion of his brother, placed his 
hand on the cogs of the wlieels, and, the 
machine being set in motion, three of bis 
fingers were crushed. It was held by the 
court of exchequer that the defendant was 
not liable — First, because there was no 
negligence on the part of the defendant, or, 
if there was negligence, it was too re 
mote; and, seccadly, because the injury 
was caused by the act of the boy who 
turned the handle, and of the plaintiff him- 
self, who was a trespasser. With the latter 
ground of the decision we have in the pres- 
ent case nothing to do; otherwise we 
should have to consider whether it should 
prevail against the cases cited, with which 
it is obviously in conflict. If the decision 
as to negligence is in conflict with our 
judgment in this case, we can only say we 
do not acquiesce in it. It appears to us 
that a man who leaves in a public place, 
along which persons, and among them 
children, have to pass, a dangerous ma- 
chine, which may be fatal to any one who 
touches it, without any precaution against 
mischief, is not only guilty of negligence, 
but of negligence of a very reprehensible 
character, and not the less so because the 
imprudent and unauthorized act of anoth- 
er may be necessary to realize the mischief 
to which the unlawful act or negligence o( 
the defendant has given occasion. But, 
be this as it may, that case cannot govern 
the present; for the decision proceeded ex- 
pressly on the ground that there had been 
no default in the defendant; here it cannot 
be disputed that the act of the defendant 
was unlawful. On the whole, we are ol 
opinion, both on principle and authority, 
that the plaintiff is entitled to our Judg- 
ment. 
Judgment for the plaintiff. 
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(4 Denio, 464.) 

VANDENBURaH V. TBUAX. 

(Supreme Court of New Tm-k. May Term, 1847.) 

Negligknce — Proximate ob Remote Conse- 
quences. 
A boy, having had a quarrel with defendant in 
a city street, ran away from him. Defendant 
took up a pickaxe, and "followed the boy, pursu- 
ing him into the store of plaintiff, by whom the 
boy was employed. In trying to save himself 
from being struck with the pickaxe, the boy 
knocked out the faucet from a cask of wine, and 
part of the wine ran out and was lost. Held, that 
defendantwas liable for the damages to plaintifl. 
One who does an illegal or mischievous act, 
likely to prove injurious to others, is answerable 
for all the consequences which may directly and 
naturally result therefrom, although he did not 
Intend to do the particular injury which followed. 

Error to Selienectady common pleas. 

Action by Truax against VaudHnburgh, 
hrousht before a justice of the peace, for 
damage.^ alleged to have been caused by 
■iefendant willfully driving a boy through 
plantiff's store, and knocking a cork or 
faucet from a barrel of wine belonging to 
plaintiff, causing part of the wine therein 
to be lost. The evidence was that defend- 
ant had quarreled with a negro boy, 
about 16 or 18 years of age, employed by 
plaintiff as an hostler, while both were in 
the street near plaintiff's store in the city 
of Schenectady; that, the boy having a 
stone in his hand, defendant took hold 
of hini, and told him to throw down 
the stone; that the boy did so, and broke 
loose from defendant and ran away; that 
defendant then took up a pickaxe, and fol- 
lowt-d the boy, who fled into plaintiff's 
store, where defendant ijursued him, hav- 
ing the pickaxe in his liand; that, the 
rear door of the store being shut, the hoy, 
not being able to escape through it with 
out being overtaken, ran behind the coun- 
ter, as the witness testified he believed, to 
save himself from being struck with the 
pickaxe; and that, in doingso,heknocked 
out the cock or faucet of a cask of plain- 
tiff's (Vine, and wine of the value of $4 was 
spilt and lost. The justice rendered judg- 
ment for plaintiff, which was affirmed by 
the court of common pleas. Defendant 
brought error to review the judgment of 
the common pleas. 

P. Potter, for plaintiff in error. 

No action will lie against defendant. 
The injury was not the joint act of defend- 
ant and the negro. The latter was a free 
agent, at liberty to go where he pleased. 
It cannot be said that defendant drove 
him into plaintiff's store against the cask 
of wine. The case is not within Scott v. 
Shepherd, 2 W. Bl. 892. 

S. A. Daggett, for defendant in error. 

All who direct, assist, or in any way 
contribute to a trespass are liable as prin- 
cipals, and may be sued jointly or several- 
ly. 1 Chit. PI. 67; Thorp v. Burling, 11 
Johns. 285; Bishop v. Ely, 9 Johns. 294; 
Guille V. Swan, 19 Johns. 382. 

Bronson, C. J. It may be laid down as 
a general rule that when one does an ille- 
gal or mischievous act, which is likely to 
prove injurious to others, and when he 
does a legal act in such a careless and im- 
proper manner that injury to third per- 
sons may probably ensue, he is answera- 



ble, in some form of action, for all the con- 
sequences which may directly and natural- 
ly result from his conduct, and in many 
cases he is answerable criminally as well 
as civilly. It is not necessary that he 
should intend to do the particular injury 
which follows, nor, indeed, any injury at 
nil. If a man without just cause aim a 
blow at his enemy, which, missing liim, 
falls upon his friend, it is a trespass upon 
the friend, and may be murder if a dead- 
l.V weapon was used, and death ensued. 
Or if, in attempting to steal or destroy 
the property of another, he unfortunately 
wound the owner, or a third person, he 
must answer for the consequences, al- 
though he did not intend that particular 
mischief. And. although no mischief of 
any kind may Ise intended, .vet, if a man 
do an act which is dangerous to the per- 
sons or property of others, and which 
evinces a reckless disregard of conse- 
quences, he will be answerable civilly, and 
in many cases criminally, for the injuries 
which may follow; as if he discharge a 
gun, or let loose a ferocious or mad ani- 
mal, in a multitude of people; or throw a 
stone from the house-top into a street 
where many are passing; or keep a large 
quantity of gunpowder near the dwelling 
of another. In these and such like cases 
he must answer for any injury which may 
result from his misconduct to the persons 
or property of others. And, if the act was 
so imminently dangerous to others as 
to evince a depraved mind, regardless of 
human life, and death ensue, it will be 
murder. These are familiar cases, which 
need not be proved by referring to books. 
In the case of the lighted squib which 
was thrown into the market-house, the 
debate was upon the form of the remedj'. 
The question was whether the plaintiff 
could maintain trespass vi et arwis, or 
whether he should not have brought an 
action on the case. His right to recover 
in some form seems not to have been dis- 
puted. Scott V. Shepherd, 2 W. Bl. 892, 
3 Wils. 40(5. In that case the impulse was 
given to inanimate matter, while here 
a living and rational being was moved by 
fear. But still there is in some respects a 
striking analogy between the two cases. 
There the force which the defendant gave 
to the squib was spent when it fell upon 
the standing of Yates; and it was after- 
wards twiceput in motion, and In new di- 
rections, first by Willis, and then byEyall, 
before it struck the plaintiff, and put out 
his eye. But as the throwing of the squib 
was a mischievous act, which was likely 
to do harm to some one, and as the two 
men who gave the new impulses to the 
missile acted from terror and in self-de- 
fense, thp defendant was held answerable 
as a trespasser for the injury which result- 
ed to the plaintiff. Now, here, although 
the negro boy may have been wrong at 
the first, yet when he had thrown down 
the stone, and was endeavoring to get 
away from the difficulty into which he 
had brought himself, the defendant was 
clearly wrong in following up the quarrel. 
When the boy ran upon the cask of wine, 
he was moved with terror produced by 
the illegal act of the defendant; he was 
fleeing for his life, from a man in hot pur- 
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snit, armed with a deadly weapon. The 
injury which the plaintiff sustained was 
not the necessary consequence of the 
wrong done hy the defendant, nur was it 
so in the case of the lighted squib. But in 
both instances the wrong was of such a 
nature that it might very naturally result 
in an injury to some third person. It is 
true that the boy might have gone else- 
w^here, instead of entering the plaintiff's 
store; and it is equally true that Willis 
and Byall might have thrown the squib 
out of the market-house, which was open 
on both sides aud at one end, instead of 
tossing it across the market-house among 
the people there assembled. But in the 
one case, as w^ell as in the other, the inno- 
cent agents were moved by fear, and had 
no time to reflect upon the most prudent 
course of conduct. It was quite natural, 
how^ever, that the boy should Hee to his 
employer for protection. And, finally, the 
proximate cause of the injury was, in 
both cases, an intelhgent agent. 

In Guille v. Swan, 19 Johns. 381, the im- 
mediate actors in the w^rong Tvhich w^as 
done to the plaintiff were moved by their 
sympathy for the defendant, who had 
brought himself into a perilous condition 
by ascending in a balloon. The balloon 
descended into the plaintiff's garden, w^hich 
was near where it had gone up, and a 
crow^d of people, seeing the defendant 
hanging out of the car in great peril, 
rushed into the garden to relieve him, 
and, in doing so, trod dow^n the plaintiff's 
vegetables and flowers. For the wrong 
done by the crowd, as ■well as for the inju- 
ry done by himself, the defendant was held 
answerable as a trespasser. Although the 
ascent w^as not an illegal, it w^as a foolish, 
act, and the defendant ought- to have 
foreseen that injuriousconsequences might 
follow. The case seems not to have been 
put upon the ground of a concert of action 
betw^een the defendant and the multitude, 
but on the ground that the defendant's 
descent, under such circumstances, w^ould 
ordinarily and naturally draw a crowd of 
people about him, either from curiosity, 
or for the purpose of rescuing liim from a 
perilous situation. It was added, how- 
ever, that if the defendant had beckoned 
to the crowd to come to his assistance, 
they would all have been co-trespassers; 
and the situation in which the defendant 
had voluntarily and designedly placed 
himself was equivalent to a direct request 
to the crowd to follow him. 

If the cases of the squib and the balloon 
have not gone beyond the limits of the 
law^, the defendant is answerable for the 
injury which he has brought upon the 
plaintiff. And there is nearly as much 
reason for holding him liable for driving 
the boy against the wine cask, and thus 
destroying the plaintiff's property, as 
there would be it he had produced the 
same result by throwing the boy upon the 
cask, in which case his liability could not 
have been questioned. It is not necessary 
to inquire whether the action should be 
trespass or case; for this declaration may 
as well be considered one thing as the 
other. It seems that the plaintiff, when 
before the justice, called the action tres- 
pass; but the declaration does not al- 



lege that the act was done either rl et 
armis or contra pacem. Courts of record 
might well enough have been less nice 
than they have been about the distinction 
between trespass and case. Seneca Road 
Co. V. Auburn & R. R. Co., 5 Hill, 170. 
And clearly, as the pleadings in justices' 
courts are construed in the most liberal 
manner for the advancement of justice, 
this may very well be regarded as an ac- 
ticjn on the case. 
Judgment affirmed. 



(99 N. Y. 158, 1 N. E. Rep. 608.) 

LiOWEKY V. Manhattan Ry. Co. 

{Court of Appeals of New York. May 5, 1885.) 

Neglioexce — Pkoximatb oe Bemotb Cdnse- 

QUENCES. 

Fire from defendant's locomotive on its elevated 
railway fell upon a horse attached to a wagon in 
the street below, and upon the hand of the driver, 
causing the horse to run away. The driver, after 
failing in an attempt to stop the horse by driv- 
ing him against a post of the elevated railroad, 
intentionally turned him against the curb-stone 
to arrest his progress ; but the wagon passed over 
the curb-stone, threw out the driver, and ran over 
and injured plaintiff. Held, that defendant was 
not relieved from liability for the injury to plain- 
tiff, even though plaintifE would not have been 
injured but for the driver's diversion of the horse 
from the natural course it might have taken, and 
though there miglit have been an error of judg- 
ment on the driver's part; as it might be assumed 
that by the injury to his hand, and the sudden- 
ness of the accident, the driver was so discon- 
certed as to be unable to manage and control the 
horse as he would otherwise have done. Rx- 
PALLO, J., dissenting. 

Appeal from court of common pleas, city 
and county of New York, general terra. 

Action by Joseph Lowery against the 
Manhattan Railway Company, for per- 
sonal injuries to plaintiff, an infant, al- 
leged to have been caused by negligence 
on the part of defendant. 

Hiiffh L. Cole, for appellant. Osborne 
E. Bright, for respondent. 

Miller, J. The principal question aris- 
ing upon this appeal relates to the right 
ot the plaintiff to recover fur the injuries 
sustained. The claim of the defendant 
is that the causo of the injury was too re- 
mote to authorize a recovery of any dam- 
ages whatever, and it is urged that the 
court erred in denying the motion to dis- 
miss the complaint made by the defend- 
ant's counsel on the ground stated, as 
well as in the charge to the jury that, if 
they believed " that the coal and ashes fell 
from the defendant's locomotive throiigh 
any negligence on the part of the defend- 
ant, its servants or agents, and, falling 
upon the horse, caused him to become un- 
manageable and run against the plaintiff, 
inflicting injuries upon him, then the de- 
fendant is liable to the plaintiff for his 
damages occasioned thereby." The same 
question was also raised by the defend- 
ant's counsel by a request to the judge to 
charge that "if the jury believed the acci- 
dent occurred through the driver's error 
of judgment in endeavoring to obtain ecu- 
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trol othis horse the plaintiff cannot re- 
sover, " which was refused, and an excep- 
tion duly taken to the decision. It is 
urged by the appellant's counsel that, 
where there is an intermediary agent or 
medium between the primary cause of the 
Injury and the ultimate result, the rule of 
law to be applied is that where the orig- 
inal act complained of was not voluntary 
or intentional, or one of affirmative ille- 
gality, or in itself the cause of criminal 
Eomplaint, but was caused by neRligence, 
the responsibility is limited to the nec- 
essary and natural consequences of the 
act, and that when, beyond that, they are 
or may be modified or shaped by other 
causes, they are too remote to be the 
foundation of legal accountability. The 
Injury sustained by the plaintiff was 
caused by reason of fire falling from a lo- 
comotive of the defendant upon a horse 
attached to a wagon in the street below, 
and upon the hand of the driver. The 
horse became frightened, and ran away, 
and the driver attempted to guide his 
movements, and drive him against a post 
of the elevated railroad so as to stop him. 
Failing to accomplish this, he inten- 
tionally turned the horse, and attempted 
to run him against the curbstone to make 
It heavy for him, and so arrest his prog- 
ress; but the wagon passed over the 
curb-stone instead of being arrested by it, 
and threw the driver out, and ran over 
and injured the plaintiff. It will be seen 
that the injury was not caused directly 
by the defendant, but was produced 
through the instrumentality of the horse 
and driver, the latter of whom, it appears, 
was doing all that lay in his power, and 
exercising his best judgment, in attempt- 
ing to stop the frightened animal, and to 
prevent any further injury ; and the ques- 
tion we are called upon to consider here 
Is whether, in view of the fact that the 
plaintiff may have been injured by reason 
of the management of the horse by the 
driver, in consequence of which it was di- 
verted from the natural couise it might 
otherwise have taken, the defendant is re- 
lieved from responsibility for the result 
of the accident. 

It may be assumed that at that time 
the driver, who was smarting from the 
effects of the burning coal which had 
fallen upon his hands, and startled by the 
suddenness of the accident, may have 
been somewhat disconcerted by the peril 
In which he was placed, and therefore 
was unable to manage and control the 
Infuriated animal as he might otherwise 
have done. The law, however, makes al- 
lowances for mistakes and for errors of 
judgment which are likely to happen upon 
such an emergency. It does not demand 
the same coolness and self-possession 
vfhich are required when there is no occa- 
sion for alarm or a loss of self-control. 
Where a person is traveling upon a train 
of cars, and a collision has taken place, 
or is likely to occur, and he, under the ex- 
citement of the moment, jumps from the 
train, and thereby increases his own dan- 
ger and chances of injury, although the 
act of attempting to escape is very haz- 
ardous and negligent, yet it is an instinc- 



tive act which naturally would take place 
when a person seeks to avoid great peril, 
and, though wrong in itself, that fact 
does not relieve thecompany from liability 
if its negligent conduct and a sense of im- 
pending danger induced the act. 

In the case under consideration the 
driver wa9 passing along in pursuit of his 
customary business, driving his horse, 
when suddenly the falling of the fire upon 
himself and the horse placed him in a po- 
sition of great danger, and he was justi- 
fied in attempting to save his own life and 
protect himself from injury. If he made a 
mistake in his judgment, the company 
was not relieved from liability. If he had 
allowed the horse to continue on its own 
way, it is by no means clear that a sim- 
ilar, if not greater, injury might not have 
been inflicted upon some other person 
than the plaintiff. It is impossible to de- 
termine what the result might have been 
in such a case, and therefore it is indulg- 
ing in speculation to say that the driver's 
act, under the circumstances, was not the 
best thing that could have been done. In 
such cases it is difficult to disconnect the 
final injury from the primary cause, and 
say that the damages accruing are not 
the natural and necessary result of the 
original wrongful act. The defendant 
was chargeable with an unlawful act, 
which inflicted an injury upon the driver 
and the horse in the first instance, and 
ultimately caused the injury sustained by 
the plaintiff. The injury originally in- 
flicted was in the nature of a trespass, and 
the result which followed was tlie natural 
consequence of the act. So long as the in- 
jury w^as chargeable to the original wrong- 
ful act of the defendant, it is not apparent, 
in view of the facts, how it can avoid re- 
sponsibility. There was no such interven- 
ing human agency as would authorize the 
conclusion that it was the cause of the ac- 
cident, and therefoi'e it cannot be said 
that the damages were too remote. 

The company would clearly be liable for 
any direct injury arising from the falling 
of the burning coals upon the horse if it 
had been left to pursue its own course un- 
controlled by the driver, and there would 
seem to be no reason why it would not be 
equally liable when the driver seeks to 
control the horse, and exercises his best 
j'jdarnient in endeavoring to prevent in- 
jury. That he failed to do so for want of 
strength, or by reason of an error of judg- 
ment, does not prevent the ajjpUcation of 
the principle which controls in such a 
case. It may, we think, be assumed that 
such an accident miglit occurin a crowded 
street where conveyances are constantly 
passing, and that the driver of the horse, 
who might possibly he injured by the de- 
fendant'H unlawful act, would seek to 
guide the animal, and, if pos.-<ible, prevent 
unnecessary injury. The action of the 
driver, iu view of tlie exigency of the occa- 
sion, whether prudent or otherwise, may 
well be considered as a continuation of 
the original act which was caused by the 
negligence of tlie defendant, and the de- 
fenant was liable as much as it would 
have been if the horse had been permitted 
to proceed without any control what- 
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ever. We think that the damages sus- 
tained by the plaintiff were not too re- 
mote, and that the wrongful ant of the 
defendant in allowing the coals to escape 
from the locomotive, thus causing the 
horse to become frightened and run, was 
the proximate cause of the injury, and 
that the running away of the horse, and 
the collision with the plaintiff, were the 
natural and probable consequences of the 
negligence of the defendant. These views 
are fully sustained by the decisions of the 
courts. Scott V. Shepherd, 2 \V. Bl. 892; 
Lynch v. Kurdin, 1 Adol. & E. (N. S.) 29; 
Former v. Geldmecher, 13 Reporter, 790; 
Vaughan v. Menlove, 32 E. C. L. 219, 740; 
Guille V. Swan, 19 Johns. 381; Thomas v. 
Winchester, 6 N. Y. 397; Vandentiurgh v. 
Truax, 4 Deuio, 464; Webb v. Railroad 
Co., 49 N. Y. 420; PoUett v. Long, 56 N. Y. 
200; Putnam v. Railroad Co., 55 N. Y. 108. 

We do not deem it necessary to examine 
these cases in detail, and, while it may be 
said that in some of them the injury was 
caused by the positive unlawful act of the 
defendant at the beginning, in others the 
original act was lawful, while the conse- 
quence which followed resulted from the 
subsequent interference with the plaintiff's 
rights. In Guille v. Swan, 19 Johns. 381, 
Bupra, the act of setting up the balloon 
was lawful in itself, and the injury which 
followed was the result of its falling on 
the premises of the plaintiff in the city, 
and attracting the attention of people 
outside, and thus causing the damages in- 
curred. In the case at bar, the falling of 
the coals on the horse and driver was 
caused by the negligence of the defend- 
ant's servants, but it was, nevertheless, a 
direct invasion of the rights of the proper- 
ty and person of the driver, and the 
owner of the horse and wagon, and pro- 
duced the injury to the plaintiff the same 
as the falling of the balloon on the plain- 
tiff's premises in the case last cited. We 
are unable to perceive any distinction be- 
tween the two cases which would justify 
the conclusion that the damages to the 
plaintiff here were more remote than those 
which were incurred in the case last cited. 
The principle which is applicable to both 
eases is the same, and it is not apparent 
that any distinction can be drawn be- 
tween them which would relieve the de- 
fendant from responsibility. It is enough 
to charge the defendant that it was The 
author and originator of the wrongful 
act which produced the injury, and hence 
it is liable for the same as one of the nat- 
ural consequences arising from the act it- 
self. It is difficult to conceive any valid 
ground upon which it can be claimed that 
the effect of the defendant's negligence was 
not a probable and the natural conse- 
quence following tne same. 

We are referred to numerous cases cited 
by the appellamt's counsel, which, it is 
claimed, sustain the doctrine contended 
for by him; and great reliance is placed 
upon the case of Ryan v. Railroad Co., 35 
N. Y. 210, which was followed and sus- 
tained in Pennsylvania R. Co. v. Kerr, 62 
Pa. St. 353. In the Ryan Case the court 
defined "remote damages" to be those 
which are not an ordinary and natural, 



not an expected, not a necessary and us- 
ual, result of the negligent act. It ap- 
peared in that case that the fire was com- 
municated first to the defendant's build- 
ing from a locomotive on its road, and 
then, over a space of 130 feet, to the build- 
ing of the plaintiff; and it was held that 
the defendant was not liable, for the rea- 
son that it was not to be anticipated that 
the fire would be communicated to prem- 
ises not contiguous. This is far different 
from a case where a direct injury is inflicted 
upon a person and property ; as, in the 
case at bar, it was inflicted in a populous 
city upon a horse and driver, and caused 
the horse to become frightened and run 
away, and it can scarcely be claimed that 
the consequence which ensued was not the 
probable and direct cause of the injury 
sustained. The two cases last cited were 
considered and reviewed by Folger, J., 
in Webb v. Railroad Co., 49 N. Y. 420, su- 
pra. In that case the fire was communi- 
cated by live coals dropping from the en- 
gine and setting fire to a tie on the track, 
which, spreading to an old tie by the side 
of the track, and from that to some rub- 
bish, and then to thefence alongthe track, 
and then to plaintiff's woodland, did the 
damage complained of, and it was held 
that the defendant was liable for the in- 
jury. It is laid down in the opinion that 
the RyauCase held that the action in that 
case could not be sustained for the reason 
that the damages incurred by the plaintiff 
were not the immediate, hut the remote, 
result of the negligence of the defendant; 
and it was stated that this was not a new 
rule. Folger, J., says in regard to that 
case: "The pith of the decision is that this 
was a result which was not necessarily 
to be anticipated from thefactof the firing 
of the wood-shed and its contents; that 
it was not an ordinary, natural, and usual 
result from such a cause, but one depend- 
ent upon the degree of heat, the state of 
the atmosphere, the condition and mate- 
rials of the adjoining structures, and the 
direction of the wind, which are said to 
be circumstances accidental and varying. 
The principle applied was the converse of 
that enforced in Vandenburgh v. Truax, 4 
Denio, 464, which was that the conse- 
quence complained of was the natural and 
direct result of the act of the defendant. 
This principle is said in the Ryan Case not 
to be inconsistent with that which con- 
trolled the disposition of the latter case, 
and to be unquestionably sound, but 
should be applied according to sound 
judgment in each case as it arises." After 
referring to the Pennsylvania decision, 
the learned judge concludes that the Ryan 
Case was not controlling in the disposi- 
tion of the case considered, more than the 
long line of decisions which preceded it. 
It will be observed that the Ryan Case is 
clearly distinguishable from the case at 
bar, and can scarcely be held to be ap- 
plicable to the facts presented here, and 
was not followed in the case last cited, al- 
though there was considerable similarity 
in the leading facts between the two cases. 
It certainly should not be held to be con- 
trolling where there was a positive and 
unlawful act of the defendant which, as 
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we have seen. Induced the accident which 
was the cause of the plaintiff's injury. 
Nor have tlie courts of this state, since the 
decision of Ilyan v. Railroad Co., supra, 
held that it established any new or differ- 
ent rule than the one which has long ex- 
isted, and which has been setted by repeat- 
ed adjudications, as will be seen by the 
citations already made. In Pollett v. 
Long, hii ISi. Y. 200, it was held that where 
an injury to one is caused by, and is the 
natural and probable result of, the wrong- 
ful act or omission of anotlier, such otlier 
is liable therefor, although other causes 
put in motion by the act or omission, and 
which, in the absence thereof, would not 
have produced the result, contribute to 
the injury. It appeared in this case that 
the defendant's dam had given way and 
carried away a dam of the plaintiff, and, 
bj' increasing the volume of water, tore 
out the dam of a third party, of whom 
plaintiff was assignee, and the court 
chai'ged, in substance, that defendant's 
negligence must have been the sole cause 
of the injury, or tliere could be no recov- 
ery; that, although defendant's dam was 
defective and out of repair, and in conse- 
quence gave way, if there was sufficient 
water in the middle pond when its dam 
gave way to materially increase the vol- 
ume and force of the stream, then plaintiff 
could not recover for injuries to the lower 
dam, as the damages would be too re- 
mote This was held error. Grovek, J., 
in his opinion, after stating that Ryan v. 
Railroad Co., and Pennsylvania R. Co. v. 
Kerr, supra, ■n'ere cited in support of the 
cliarge and after discussing the Ryan 
Case, says: "Assuming that this rule was 
correctly applied in the case of Ryan v. 
Xew York Central, • * * it comes far 
short of sustaining the proposition under 
consideration." It will be seen that the 
Ryan Case is clearly distinguishable from 
tlie case at bar. We have carefully exam- 
ined the other cases in this state which 
are cited and relied on by the appellant's 
counsel, and none of them hold that no 
responsibility exists where the evidence 
establishes an act of the defendant which 
was the cause of injury to a third person, 
although that injury may have been occa- 
sioned by the intermediate agency and 
through the instrumentality of a party 
who, in the first instance, was the direct 
object from which spiang the finfil lesult, 
which was the cause of the damages 
claimed. We think that no such case can 
be found in the reports. The ddisions 
which are relied uponfrom other statesdo 
not present a state of facts which can be 
regarded as entirely analogous to the case 
at bar, and even if any of them may he 
consiflered as leaning in the direction 
claimed, in view of the fact that the de- 
cisions in this state are to the contrary, 
they are not decisive of the question con- 
sidered. There was sufficient evidence of 
the defendant's negligence to submit the 
case to the consideration of the jury, as 
was doue. There was no error in the 
charge of the judge, or refusals to charge 
as requested, or in any ruling on the trial. 
The judgment was right, and should be 
affirmed. All concur, except Rahai.lo, J., 
<3isseuting, and Earl, J., not -voting. 



(94 U. S. 469.) 
Milwaukee & St. P. Ry.Co. v. Kellogr. 

(Supreme Court of the United States. Oct. Term, 

1876.) 
Neqliqence — Destruction op IiaPROVEMENTa 
OF OocDPTiNc} Claimants. 
Under the provisions of Code Iowa, §§ 1976-1981, 
giving to an occupant of land under color of title, 
who in good faith has made valuable improve- 
ments thereon, but is afterwards judicially found 
not to be the rightful owner thereof, the right to 
compensation lor his improvements, the right of 
such an occupant to recover lor the willful or 
negligent destruction of his improvements can- 
not be affected by proof that the title to the land 
is in another. 

2. Same — Fikes — Expert Testimony. 

In an action for damages lor the destruction of 
plaintiff's saw-mill and lumber by fire communi- 
cated from defendants' elevator, testimony of ex- 
perts in the business of fire insurance that, ow- 
ing to the distance between the elevator and 
plaintiff's property, the former would not be 
considered in measuring the hazard of the latter, 
is not admissible, the subject being a matter of 
common observation. 

3. Same— Proximate or Remote Consequences. 
To warrant a finding that negligence, or an act 

not amounting to wanton wrong, is the proximate 
cause of an injury, it must appear that the injury 
was the natural and probable consequence of the 
negligence or wrongful act, and that it ought to 
have been foreseen in the light of attendant circum- 
stances. When there is no intermediate efficient 
cause, disconnected from the primary fault, and 
sell-operating, which produced the injury, the 
original wrong must be considered as reaching 
to the effect, and proximate to it. 

4. Same. 

Defendants' elevator, 120 feet high, built of 
pine lumber, and standing on the bank of a river, 
was set on lire from a steam-boat, also owned by 
defendants, which made a landing at the elevator 
when an unusually strong wind was blowing to- 
wards it; and the fire was communicated from the 
elevator to plaintiff's saw-mill, 53S feet from the 
elevator, and to his lumber, the nearest pile of 
which was 388 feet distant from the elevator, in 
the direction in which the wind was blovi^ing, 
and they were destroyed. Plaintiff brought an 
action to recover damages therefor from defend- 
ants on the ground of negligence of the latter in 
setting fire to their elevator. Held, that it was 
not error to refuse to instruct the jury that the 
injury was too remote from the negligence to 
afford ground for a recovery, and to submit to 
them to find whether the burning of the mill and 
lumber was the result naturally and reasonably 
to be expected from the burning of the elevator, 
under the circumstances, and whether it was the 
result of the continued effect of the sparks from 
the steam-boat, without the aid of other causes 
not reasonably to have been expected; and that a 
finding of the jury that the burning of the mill 
and lumber was the unavoidable consequence of 
the burning of the elevator was, in etlect, a find- 
ing that there was no intervening and independ- 
ent cause between the negligent conduct of de- 
fendants and the injury to plaintiff. 

Error to the circuit court of the United 
States for the district of lowji. 

John IV'. C'riry, for plaintiffs in error. 
Myron H. Beacli, for defendant in error. 

Strong, J. This was an action to re^ 
cover compensation for the destruction 
by fire of the plaintiff's saw-mill and a 
quantity of lumber, situated and lying in 
The state of Iowa, and on the banks of the 
River Mississippi. That the property was 
destroyed by fire was uncontroverted. 
Fromtiiebill of exceptions it aiijiears that 
the "plaintiff alleged the lire was ncgli- 
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gently communicated from the defendants' 
steam-boat Jennie Brown to an elevator 
built of pine lumber, and one hundred and 
twenty feet high, owned by the defend- 
ants, and standing on the bank of the 
river, and from the elevator to the plain- 
tiff's saw-mill and lumber-piles, while an 
unusually strong wind was blowing from 
the elevator toward? the mill and lumber. 
On the trial. It was admitted that the de- 
fendants owned the steam-lioat and ele- 
vator; that the mill was five hundred and 
thirty-eight feet from the elevator; and 
that the nearest of plaintiff's piles of lum- 
ber was three hundred and eighty-eight 
feet distant from it. It was also admitted 
that there was conflict between the par- 
ties plaintiff and defendant respecting the 
ownership of the land where the mill stood 
and the lumber w,as piled, both claiming 
under a common,, source of title. The 
plaintiff had built the mill, and he was in 
the occupation of it, believing he had a 
right to be there. " 

Such having been the admissions, the 
court refused to allow the parties to try 
the title to the land upon which the mill 
and lumber bad been placed, proof of title 
being, in the opinion of the court, imma- 
terial. To this ruling the defendants ex- 
cepted, and it is the first error they have 
assigned. We are unable to perceive any 
reason why the proof offered was not, as 
the circuit court held it to be, perfectly 
Immaterial to the issue between the par 
ties. By the law of the state of Iowa, 
" where an occupant of the land has color 
of title thereto, and in good faith has 
made any valuable improvements there- 
on, and Is afterwards, in a proper action, 
found not to be the rightful owner there- 
of," he is entitled to payment or credit for 
the value of his improvements. Code 
Iowa, §§ 1976-1981. The effect of this stat- 
ute is to make such an occupant prac- 
tically the owner of his improvements, 
even though he be not the owner of the 
land on which they have been made. If, 
therefore, the title to the land had been 
shown to be in the defendants, the proof 
vs^ould not have affected the right of the 
plaintiff to recover compensation for will- 
ful or negligent destruction of the build- 
ings and lumber. Nor could it have 
changed the degree of prudence and care 
which the defendants were bound to exer- 
cise in order to guard against injury to 
that property. The plaintiff is not to be 
regarded as a mere trespasser, wantonly 
thrusting himself or his property in tne 
way of danger, — a trespasser to w^honi the 
defendants owed a leps degree of caution 
than would have been due if he had been 
the undisputed owner of the fee-simple of 
the land on which themill stood. We can- 
not admit that the defendants owed no 
duty to the plaintiff, even if he was occu- 
pying their land without their consent. 
An attempt was made during the argu- 
ment to maintain that they had been 
found by the jury guilty only of an act of 
omission, and it was insisted that such 
an act would not give a right of action to 
the plaintiff if he was wrongfully in pos- 
session of their land. Neither the fact as- 
serted, nor the inference drawn from it, 
can be conceded. The verdict of the jury 



Iwas: (1) That the elevator was burned 
from the steamer Jennie Brown ; (2) that 
such burning was caused by not using or- 
dinary care and prudence in landing at the 
elevator, under circumstances existing at 
that particular time; and (3) that the 
burning of the mill and lumber was the 

I unavoidable consequence of the burning 
of the elevator. The only reasonable con- 
struction of the verdict is that the fault of 
the defendants — in other words, their want 
of ordinary care and prudence — consisted 
in landing the steamer at the elevator in 
the circumstances then existing, when a 
gale of wind vras blowing towards it, 
when the elevator was so combustible and 
so tall. If this is not the meaning of the 
verdict, no act of negligence, or want of 
care, or of fault has been found. And this 
is one of the faults charged in the declara^ 
tion. It averred that, while the wind was 
blowing a gale from the steam-boat 
towards and in the direction of the ele- 
vator, the defendants carelessly and negli- 
gently allowed, permitted, and counseled, 
(or, as stated in another count, "directed,") 
the steam-boat to approach and lie along- 
side of or in close proximity to said ele- 
vator. This is something more than non- 
feasance; it is positive action, — the result, 
consequence, or outworking, as the jury 
have found it, of the want of such care as 
should have been exercised. 

It has been further argued in support ol 
this assignment of error that the proffered 
proof of title should have been admitted, 
because it tended to show contributory 
negligence on the part of the plaintiff. 
But we cannot understand how it could 
have had any such tendency. Whether 
the mill stood on the defendant's land, or 
on the other land equally distant from the 
steamer and elevator, and in the same di- 
rection, its exposure to the fire was exactly 
the same. 

A second exception taken in the court 
below, and here insisted upon, is that the 
court refused to permit the defendants to 
prove by witnesses who were experts, ex- 
perienced in the business of fire insurance, 
and accustomed by their profession to 
estimating and calculating the hazard and 
exposures to fire from one building to an- 
other, and to fixing the rates of insurance, 
that, owing to the distance between the 
elevator and the mill, and the distance be- 
tween the elevator and the lumber-piles, 
the elevator would not be considered as 
an exposure to the mill or lumber, and 
would not be considered in fixing a rate 
thereon, or in measuring ths hazard of the 
mill or lumber. This exception is quite 
unsustainable. The subject ol proposed 
inquiry was a matter of common observa- 
tion, upon which the lay or uneducated 
mind is capable of forming a judgment. In 
regard to such m atters. ex perts are no t per- 
mitted to state their conclusions. In 
questions of science their opinions are re- 
ceived, for in such questious scientific men 
have superior knowledge, and generally 
think alike. Not so in matters of common 
knowledge. Thus it has been held that an 
expert cannot be asked whether the time 
during which a railroad train stopped was 
sufficient to enable the passengers to get 
off, ( Keller v. Eailroad Co., 2 Abb. Dec. 4S0,> 



GENERAL PRINCIPLES. 



43 



or whether It was prudent to blow a 
whistle at a particular time, (Hill v. Rail- 
road Co., 55 Me. 488.) Nor can a person 
conversant with real estate be asked re- 
spectinsthepecuiiarliabililyof unoccupied 
buildings to fire. Mulry v. Insurance Co., 
5 Gray, .541. In Durrell v. Bederley, Holt, 
N. P. i'S3, Chief Justice Gibbs said: "The 
opinion of the underwriters on the materi- 
ality offsets, and theeffectthey would have 
had upon the premium, is not admissible in 
evidence." Pow. Ev. (4th Ed.) 103. And in 
Campltell v. Kickards, 5 Barn. & Adol. 846, 
Lord Denma.v said: "Witnesses are not 
receivable to state their views on matters 
of legal or moral obligation, nor on the 
manner in which others would probably 
be influenced, if the parties had acted in one 
way rather than another." See, also. Lord 
Mansfield's opinion in Carter v. Boehm,3 
Burrows, 1905, 1913, 1914, and Higgins v. 
Dewey, 107 Mass. 494, in which it was 
ruled that, in an action for kindling a fire 
on the defendant's laud so negligently 
that it spread to the plaintiff's land, and 
burned his timber, the opinion of a per.son 
experienced in clearing land by fire, that 
there was no orobability that a fire set 
under the circumstances described by the 
witnesses would have spread to the plain- 
tiff's land, w^as inadmissible. 

The next exception is to the refusal of 
the court to instruct the jury, as request- 
ed, that "if they believed the sparks from 
the Jennie Brown set fire to the elevator 
through the negligence of the defendants, 
and the distance of the elevator from the 
nearest lumber-pile was three hundred and 
eighty-eight feet, and from the mill five 
hundred and twenty-eight feet, then the 
proximate cause of tlie burning of the mill 
and lumber was the burning of the eleva- 
tor, and the injury was too remote from 
the negligence to afford a ground for a re- 
covery. " This proposition the court de- 
clined to affirm, and in lieu thereof sub- 
mitted to the jury to find whether the 
burning of the mill and lumber was the re- 
sult naturally and reasonably to be ex- 
pected from the burning of the elevator; 
whether it was a result which, under the 
circumstances, would naturally follow 
from the burning of the elevator; and 
whether it was the result of the continued 
effect of the sparks from the steam-boat, 
without the aid of other causes not rea- 
sonably to be expected. All this is alleged 
to have been erroneous. The assignment 
presents the oft-embarrassing question 
what is and w^liat is not the proximate 
cause of an injury. The point propound- 
ed to the court assumed that it was a 
question of law in this case, and in its sup- 
port the two cases of Ryan v. Railroad 
Co., 35 N. Y. 210, and Railroad Co. v. Kerr, 
62 Pa. St. .3.53, are relied upon. Tho.se 
cases have been the subject of much criti- 
cism since they were decided, and it may 
perhaps be doubted whether they have al- 
ways been quite understood. If they were 
intended to assert the doctrine that when 
a building has been set on fire through the 
negligence of a party, and a second build- 
ing has i)een fired from the first, it is a con- 
clusion of law that the owner of the sec- 
ond has no recourse to the negligent 



wrong-doer, they have not been accepted 
as authority for such a doctrine, even in 
the states where the decisions were made. 
Webb V. Railroad Co., 49 N. Y. 420, and 
Railroad Co. v. Hope, 80 Pa. St. 373. And 
certainly they are in conflict with numer- 
ous other decided cases. Kellogg v. Rail- 
road Co., 20 Wis. 224; Perley v. Railroad 
Co., 98 Mas.s. 414; Higgins v. Dewey, 107 
Mass. 494; Fent v. Railroad Co., 59 III. 349. 
The true rule is that what is the proxi- 
mate cause of an injury is ordinarily a 
question for the jury. It is not aquestion 
of science or of legal knowledge. It is to 
be determined as a fact, in view of the cir- 
cumstances of fact attending it. The pri- 
mary cause may be the proximate cause 
of a disaster, though it may operate 
through successive instruments, as an ar- 
ticle at the end of a chain may be moved 
by a force applied to the other end, that 
force being the proximate cause of the 
movement, or as in the oft-cited case of 
the squib thrown into the market-place. 
Scott V. Shepherd, 2 W. Bl. 892. The ques- 
tion always is, w^as there an unbroken 
connection between tlie wrongful act and 
the injury, — a continuous operation'.' Did 
the facts constitute a continuous succes- 
sion of events, so linked together as to 
make a natural whole, or was there some 
new and independent cause intervening 
between the wrong and the injury? It is 
admitted that the rule is difficult of appli- 
cation. But it is generally held that, in 
order to warrant a finding that negli- 
gence, or an act not amounting to wan- 
ton wrong, is the proximate cause of an 
injury, it must appear that the injury was 
the natural and probable consequence of 
the negligence or wrongful act, and that 
it ought to have been foreseen in the light 
of the attending circumstances. These 
circumstances, in a case like the present, 
are the strength and direction of the wind, 
the combustible character of the elevator, 
its great height, and the proximity and 
combustible nature of the saw-mill, and 
the piles of lumber. Most of these circum- 
stances were ignored in the request for in- 
struction to the jury. Yet it is obvious 
that the immediate and inseparable conse- 
quences of negligently firing the elevator 
would have been very different if the wind 
had been less, if the elevator had been a 
low building constructed of stone, if the 
season had been wet, or if the lumber and 
the mill had been less combustible. And 
the defendants might well have anticipat- 
ed or regarded the probable consequences 
of their negligence as much more far-reach- 
ing than would have been natural or 
probable in other circumstances. AVe do 
not say thateveuthenatural andprobable 
consequences of a wrongful act or omis- 
sion are in all cases to be chargeal)le to 
the misfeasance or non-feasance. Tliey 
are not, when there i.s a sufficient and in- 
dependent cause operating between the 
wrong and the injury. In sucli a case, the 
resort of the sufferer must be to the orig- 
inator of the intermediate cause. But, 
when there is no intermediate efficient 
cause, the original wrong must be consid- 
ered as reaching to the effect, and prcjxi- 
mate to it. The inquiry must therefore 
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always be whether there was auy inter- 
mediate cause disconnected from the pri- 
mary fault, and sell-operating, which pro- 
duced the injury. Here lies the difficulty. 
But the inquiry must be answered in ac- 
cordance with common understanding. In 
a succession of dependent events, an inter- 
val may always be seen by an acute mind 
between a cause and its effect, though it 
may be so imperceptible as to be overlooked 
by a common mind. Thus, if a building be 
set on fire by negligence, and an adjoining 
building be destroyed without any negli- 
gence of the occupants of the first, no one 
would doubt that the destruction of the 
second was due to the negligence that 
caused the burning of the first. Yet in 
truth, in a very legitimate sense, the im- 
mediate cause of theburning of the second 
was the burning of the first. The same 
might be said of the burning of the furni- 
ture in the first. Such refinements are too 
minute for the rules of social conduct. lu 
the natureof things, there is in every trans- 
action a succession of events more or less 
dependent upon those preceding, and it is 
the province of a jury to look at this suc- 
cession of events or facts, and ascertain 
whether they are naturally and probably 
connected with each other by a continu- 
ous sequence, or are dissevered by new 
and independent agencies, and this must 
be determined in view of the circumstan- 
ces existing at the time. If we are not 
mistaken in these opinions, tlie circuit 
court was correct in relusine to affirm the 
defendant's proposition, and in submit- 
ting to the jury to find whether the burn- 
ing of the mill and lumber was a result 
naturally and reasonably to be expected 
from the burning of the elevator, under 
the circumstances, and whether it was the 
result of the continued influence or effect 
of the sparks from the boat, without the 
aid or concurrence of other oausesnot rea- 
sonably to have been expected. The jury 
found, in substance, that the burning of 
the mill and lumber was caused by the 
negligent burning of the elevator, and that 
it was the unavoidable consefjuence of 
that burning. This, in effect, was finding 
that there was no intervening and inde- 
pendent cause between the negligent con- 
duct of the defendants and the injury to 
the plaintiff. The judgment must there- 
fore be affirmed. 



(5 Cow. 351.) 

Moody v. Baker. 

{Supreme Court of New York. Feb. Term, 1825.) 

1. Slander — Special Damage — Bkeaking Off 

Makriage. 
An action may be maintained for words spoken 
of plaintiff by defendant, whereby a contract of 
marriage between plaintiff and another person 
was broken off by the latter, although such words 
are not in themselves actionable, and although 
plaintiff has a remedy against such other person 
for breach of the contract. Vicars v. Wilcocks, 
8 East, 1, disapproved. 

2, Same — Evidence. 

In such an action, a conversation between the 
person who had so broken his contract to marry 
plaintiff and another, not offered to support testi- 



mony given by the former as a witness in the case, 
but as independent evidence, is not admissible. 

Savage, C. J., dissenting. 

Motions in arrest of judgment and lor a 
new trial. 

Action for slander. The declaration al- 
leged a contract of marriage between 
plaintiff and one Parkman Baker; that 
defendant, to prevent such intended mar- 
riage, stated to said Parkman Baker that 
he had carnal intercourse with plaintiff, 
by reason whereof said Parkman Baker 
refused to marry plaintiff. At the trial, 
the judge refused to allow one Halsey 
Phelps, a witness for defendant, to testify 
to a conversation between himself and 
Parkman Baker, who was also a witness; 
the purpose for vsrhich such evidence was 
offered being toshowthatParkmanBaker 
had not been influenced to break off the 
marriage by what defendant had said. 
The jury found a verdict for plaintiff. De- 
fendant moved in arrest of judgment, on 
the ground that the declaration was in- 
sufficient. He also made a motion for a 
new trial, mainly on an objection to the 
exclusion of said testimony of Halsey 
Phelps. 

J. L. Richardson and T. J. Oakly, for 
the motions. A. typeucer, opposed. 

By the Court, per Woodwokth, J. 
The words spoken are not in themselves 
actionable. If the action is sustainable, 
it must be on the ground of special dam- 
age. It is contended on the part of the 
defendant that no action can be main- 
tained on the facts alleged in the declara- 
tion. The case of Vicars v. Wilcocks, 8 
East, 1, is relied onasan authority in point. 
In that caseit was held that, when si)ecial 
damage is necessary to sustain an action 
for slander, it is not sufficient to prove a 
mere wrongful act of a third person, in- 
duced by the slander, but the special dam- 
age must be a legal and natural conse- 
quence of the words spoken. It appeared 
that in consequence of speaking the words 
the plaintiff had been dismissed from his 
employment before the end of the term for 
which he had contracted. Lord Ellen- 
borough proceeded on the ground that 
this was an illegal consequence, — a inei'e 
wrongful act of the ma.ster. for which 
the defendant was not answeral)le, — and 
inquired whether any case could be men- 
tioned of an action of thissortsustained by 
proof only of an injury by the tortious 
act of a third person. If the doctrine liere 
advanced is well founded, it d)S]i(jses of 
the case before us. Thelearned judge does 
not refer to any authority in support of 
the decision. In my view, it seems to be 
a departure from well-established princi- 
ples, applicable to this species of action. 
Morris v. Langdale, 2 Bos. & P. 284, was 
cited on the argument as supporting the 
doctrine laid down by Lord Elle.nbok- 
ouGH. The plaintiff in that case stated 
that he was a dealer in the funds, and as 
such had been accustomed to contract; 
that the defendant said of him, as such 
dealer, "He is a lame duck, "in consequence 
of which divers persons refu.sed to fulfill 
their contracts with him, and he was pre- 
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vfuted from fulfilling his contracts with 
otlier persons. It was held that it did not 
sufficiently appear either that the words 
were spoken of lawful contracts, or that 
the plaintiff -was a lawful dealer in the 
funds, and that the declaration was there- 
fore bad. Part of the uTfimmen was that 
divers persons refused to fulfill their con- 
tracts. If the test is thatthe special dam- 
age must be le^al and natural conse- 
quence of the worus spoken, and that the 
plaintiff is not entitled to recover because 
he had a right of action on his contract, 
it is surprising- that this ground had not 
been taken by the counsel who argued. 
But it is not even suggested. The opin- 
ion of the court also seems to be placed 
on othpr grounds. It is true, Lord Eldon 
observed that a doubt had arisen in the 
mind of the court whether the special 
damage had been so laid as to support the 
action, and that, it the plaintiff had sus- 
tained any damage in consequence of the 
refusal of any persons to perform their 
lawful contracts with him, it is damage 
whirh may be compensaterl in actions 
brought by the plaintiff against those 
persons. These remarks were not neces- 
Bary to the decision of the cause. Admit- 
ting them, however, to be correct, the case 
was not like the present. If persons had 
refused to fulfill their contracts with the 
plaintiff, he was entitled to recover dam- 
ages. The court probably considered it 
substantially a contract for the payment 
of money, in -which case the refusal to pay 
by the debtor in consequence of tlie speak- 
ing of slanderous words would not be a 
ground of special damage. Most, it not 
all, the cases tor loss of marriage, to be 
met with in tha books, allege a communi- 
cation or treaty of marriage only, and 
that the marriage was lost by reason of 
speaking the -n'ords. Davis v. Gardiner, 
4 Coke, 17; Southold v. Daunston, Cro. 
Car. 269; Brian v. Cockman, Id. 322; Hol- 
wood V. Hopkins, Cro. Eliz. 787. 

By a communication or treaty of mar- 
riage must, I think, be understood, that 
the parties had contracted to marry each 
other. It this had not taken place, how 
can it be said, correctly, that a marriage 
v% as lost? In this case a valid contract of 
marriage is set out in the declaration. 
That the action gan be maintained will 
not be questioned, it it be shown that the 
law has given this remedy in cases analo- 
gous and similar in principle. It is a gen- 
eral rule that, where a man has a tempo- 
ral loss or damage by the wrong of an- 
other, he may have an action on the case, 
to be repaired in damages. 1 Com. Big. tit. 
"Action on the Case, " A, p. 178. It a par- 
ty has several remedies tor the same 
thing, he has an election to pursue either. 
Co. Litt. 145, a. But, after having recov- 
ered satisfaction for the injury from one 
person, he cannot afterwards proceed 
against any other person for a further 
satisfaction. Bird v. Randall, 3 Bur- 
rows, 1354. The case of Bird v. Randall, 3 
Burro-ws, 1345, was twice argued, and de- 
cided after great consideration. The prin- 
ciples recognized and acted upon by the 
court, if sound, are, in my mind, decisive 
of the pres(nt question. It appeared that 
one Burford, by articles of agreement. 



covenanted to serve the plaintiff for five 
years as a journeyman, and bound himsel' 
in the penalty of £100. After continuing 
a part of the time, the defendant procured 
and enticed him to depart, which he ac- 
cordingly did. The plaintiff sued I?urford 
for the penalty, and recovered judgment 
against hira, but the mone.v was not actu- 
ally paid until after the commencement of 
the action against the defendant. The 
question was whether it was maintaina- 
ble. It is remarkable that the point 
whether the action could be sustained 
(inasmuch as the plaintiff had a remedy 
on the contract) was not even hinted at 
by the court or counsel. It is manifest 
that no such notion of the law was then 
entertained; for Lord Mansfield, who 
delivered the opinion of the court, ob- 
served that the case turned upon two 
points: (1) Whether the plaintiff could 
maintain the action it the £100 recovered 
against the servant had been actually re- 
ceived before the commencement of the 
action ; and, (2) if it could not, whether 
the receipt of the money subsequently 
would vary the case. I cannot well con- 
ceive of a more perfect recognition that 
the tact of an existing remedy on the con- 
tract formed no objection. All the rea- 
soning of his lordship goes clearly to 
prove this. The ground upon which he 
places the decision is that satisfaction 
had already been received, which Implies 
that, if it had not, there was no obstacle 
in the way. This case is very analogous 
to the one before us. In each there was a 
contract between the plaintiff and anoth- 
er person, and in each the attempt was to 
recover damages b.y proof of an injury 
sustained by the tortious act of a third 
person. If, then, the principle recognized 
in Bird v. Randall would authorize a re- 
covery, when there was a contract of 
service, upon which damages might be re- 
covered, I think it will apply with great- 
er force when there has been a contract of 
marriage, and performance of it refused 
in consequence of the slander of the de- 
fendant. A contract of marriage looks 
principally to a specific execution. It is of 
a very different nature and character from 
the preventing of the fulfillment of a con- 
tract to pay a sum of money. In the lat- 
ter case, the non-tulflllraentof the contract 
by means of a third person would have 
no efiect on the ability of the contracting 
party; whereas, in a case of the specific 
execution of a contract to marry, its val- 
ue does not depend on the ability of a per- 
son to pay damages. It is, indeed, a 
temporal loss, but of a character not 
capable of being wholly repaired by the 
payment of money, — the only substitute 
the law has devised. But there are othnr 
cases which rest on the same principle. 
It one slanders my title, whereby I am 
wrongfully disturbed in my possession, 
though I have a remedy against the dis- 
turber, yet I may have an action against 
him that caused the disturbance. 1 Bac. 
Abr. tit." Action on the Case, "p. 98; New- 
man V. Zachary, Aleyn, 3. This is equally 
against the doctrine of Lord Ellenbor- 
OUGH, for here damages are given which 
were caused by the tortious act of a third 
person. Again, in the action for enticing 
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away another's servant, the servant Is al- 
ways liable, and yetthe law is well settled 
tnat the seducer'is also liable. Eesina v. 
Callingwoorl, 2 Ld. Raym. 1116; Hart v. 
Aldridge, Cowp. 54; Reeve, Dom. Rel. 376; 
4 Bac. Abr. 593. The doctrine contended 
for striltes at the root ol society, and, in 
my view, overturnti some of the well-set- 
tled and revered principles of the common 
law. 1 cannot, therefore, doubt that the 
declaration contains a good cause of ac- 
tion, and that the motion in arrest of 
judgment should be denied. 

The next question is whether there is 
ground for a new trial. The plaintiff 
proved the spealiing of the words, and 
there existed a contract of marriage be- 
tween Parkman Baker and the plaintiff. 
This was proved by the admissions and 
confessions of the defendant. He con- 
fessed that the day had been fixed for 
their marriage. The marriage was brok- 
en off. It is proven that the defendant 
admitted he had told P. Baker these 
things, (meaning his pretended illicit in- 
tercourse with the plaintiff,) and that he 
had once prevented their marriage, and 
wished .yet to do so, and desired others to 
assist him in preventing it. The inference 
from all this is not only that he once pre- 
vented it by his .slanders, which is enougli 
to maintain the action, but that he en- 
tirely frustrated the marriage. The facts 
offered to be proved by Halsey Phelps, so 
far as respects Parkman Baker, were not 
offered as confirmatory of the evidence 
Riven by him, nor to show tliat he had 
made declarations consistent with what 
he had sworn. The offer was to prove a 
conversation between two persons, not 
parties to the suit, to make out a fact, 
that P. Baker was not influenced by his 
father's slanders; but the offer went to 
what Phelps had told P. Baker, as well 
as what P. Baker had told the witness. 
As to the declarations of Phelps, they 
wereclearly inadmissible. When thejudge 
rejected the evidence offered as one con- 
nected proposition, if the defendant In 
tended or wished to prove P. Baker's dec- 
larations to Phelps, as showing the con- 
sistency of his evidence, it was the duty 
of the counsel to offer It in that light, and 
with that view. The languags of the 
judge must have been that he could not 
admit a conversation between two per- 
sona, not parties to the action, to be giv- 
en in evidence. It is manifest the defend- 
ant did not wish to give in evidence P. 
Baker's declaration unaccompanied with 
what Phelps told him. If the latter 
was not admissible, then the evidence of- 
fered was rightly rejected. The credibility 
of Parkman Baker was a question for the 
iury to decide. From the facts in the case, 
they ■were fully warranted in disi-egard- 
ing his testimony. The damages, al- 
though liberal, are not so extravagant 
ns to require the interposition of the 
court. There are no grounds to believe 
the jury were influenced by passion, prej- 
udice, or partiality. The motion for a 
new trial must be denied. 

Savage, C. J., dissented. 

Motion denied. 



(6 Q. B. Dlv. 333.) 

BowEN V. Hall, et al. 

{Cov/rt of Appeal. Feb. 5, 1881.) 

iNDUciNO Breach of Conteaot — Pboximatb Cos 

SECjaENCES. 

A person wlio maliciously induces another to 
break a contract made by the latter with an em- 
ployer for his exclusive personal services, where 
such breach would naturally cause, and does in 
fact cause, injury to the employer, is liable to 
the employer therefor, even though the relation 
between the employer and employed may not be, 
strictly and for all purposes, that of master ana 
servant. The injury In such case is. In law as 
well as in fact, a natural and probable conse- 
quence of the wrongful act. Decision -of the ma- 
jority of the judges in Lumley v. Gye, 2 El. & 
Bl. 216, approved. Colekidgb, C. J., dissenting. 

Appeals from queen's bench division. 

Action by Edward Bowen as against 
defendants Hall and Fletcher, for wrong- 
fully enticing away and keeping the other 
defendant, Pearson, from the plaintiff's 
employment, and for wrongfully receiving 
and harboring him after notice of his be- 
ing the servant of plaintiff; and, as 
against defendant Pearson, for unlawful- 
ly, and against the will of plaintiff, de- 
parting from the service of plaintiff. It 
appeared that plaintiff carried on the busi- 
ness of a brick-maker, and that in June, 
1S77, defenda.nt Pearson entered into a 
written contract with plaintiff, whereby 
defendant agreed, for the consideration 
of certain prices named, "to find all labor 
for the whole manufacture, in a workman- 
like manner, of best quality white-glazed 
bricks and baths, (with exception ol 
hooping the baths and preparing the clay 
mass,) in such quantities as you require 
and when you require, " and deliver any 
where they might be required on plaintiff's 
premises; and also agreed not to engage 
himself "to any one else for a term of five 
years;" and plaintiff agreed to the forego- 
ing conditions, and to supply clay for the 
manufacture of said goods, and also to 
find all materials (with the exception of 
body and glaze, which defendant Pearson 
agreed to find) and tools, "and not en- 
gage any one else for the same work for a 
term of live years." Plaintiff alleged that 
the manufacture of white-glazed bricks 
and baths according to said samples was 
a secret known to defendant Pearson and 
only a few others, and that defendant 
Hall, who was a manufacturer of white- 
glazed bricks and baths in the neighbor- 
hood of plaintiff, did not know of the 
method of manufacture which Pearson 
used, and that therefore the bricks and 
baths he manufactured were inferior to 
those manufactured by Pearson on ac- 
count of plaintiff. The complaint of plain- 
tiff, for which this action was brought, 
was that in May, 1878, defendants Hall 
and Fletcher (the latter being Hall's man- 
ager) wrongfully Induced Pearson, contra- 
ry to his said agreement with plaintiff, to 
depart from the exclusive service of plain- 
tiff, and to manufacture on account of the 
defendant Hall glazed bricks and baths 
such as he had contracted to manufact- 
ure for plaintiff. Plaintiff claimed dam- 
ages, not against all the defendants, hut 
against onlv the two defendants, Hall and 
Fletcher. He also claimed an injunction 
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to restrain these defendants from employ- 
ing defendant Pearson to do worli for 
them at bricl< mailing or glazing, and he 
nlaimed an injunction to restrain defend- 
ant Pearson from engaging himself to de- 
fendants Hall and Fletcher until the expi- 
ration of his said contract of service with 
plaintiff. An interim injunction in the 
terms claimed was granted by Field, J., 
as against all the defendants. The action 
was tried before Maxisty, J., who held 
that there ■was no evidence to enable 
plaintiff to maintain his action against 
defendants Hall and Fletcher, and he 
therefore directed a verdict to be entered 
for those defendants; and, as regarded de- 
fendant Pearson, the learned judge was of 
opinion that, as that defendant had not 
acted or threatened to act contrary to 
the interim injunction, there was nothing 
to justify making such injunction perpet- 
ual. Plaintiff afterwards applied for and 
obtained a rule Disi against all the defend- 
ants for a new trial. The queen's bench 
division made such rule absolute as 
against defendants Hall and Fletcher, but 
it discharged the rule as to defendant 
Pearson. Defendants Hall and Fletcher 
appealed to the court of appeal against 
the order for a new trial, and there was 
a cross-appeal by plaintiff against the or- 
der discharging the rule as to defendant 
Pearson. 

Argued before Lord Selborne, L. C, 
Lord Coleridge, C. J., and Brett, L. J. 

£f. Matthews, Q. C, and Mr. ADstip, for 
plaintiff. Mr. Jel, Q. C, and J. O. (irimts, 
Q. C, for defendants Hall and Fletcher. 
A. T. T^awrence, for defendant Pearson. 

Duringthe argument the court expressed 
themselves to be satisfied that there was 
evidence to go to the jury as against all 
the defendants. An unsuccessful attempt 
was made by counsel for defendants to 
distinguish the present case from that of 
Lumley v. Gye, 2 El. & Bl. 216, 22 Law J. 
Q. B. 463, on the ground thai there was 
nothing in the terms of the contract be- 
tween plaintiff and Pearson to require 
the personal services of the latter. On 
the part of plaintiff it was contended that 
there existed between Pearson and plain- 
tiff the strict relationship of master and 
servant, but that, if not, then the case 
came within the authority of Lumley v. 
Gye. It became necessary, therefore, to 
determine whether the judgment of the 
majority of the judges who decided Lum- 
ley V. Gye, or that of the dissenting judge, 
(Coleridge, J.,) was to be supported by 
a court of appeal. On this point the court 
took time to consider its judgment, and 
counsel in the meanwhile were to be at 
liberty to furnish the court with a. refer- 
ence to any further authority bearing on 
the decision in that case. The following 
authorities were afterwards furnished to 
the court, viz.: Evans v. Walton, L. R. 
2 C. P. 615; Cattle v. Water-Works Co., 
L. R. 10 Q. B. 453; Haskins v. Royster, 
16 Amer. Rep. 780; Burgess v. Carpenter, 
Id. 643; Bixby V. Dunlap, 22 Amer. Rep. 
475, and note at the end of that case; Bry- 
an V. State, 44 Ga. 328; and Walker v. 
Croniu, 107 Mass. 555. 

B3ETT, L. J. The lord chancellor agrees 



with me in the judgment I em about to 
read, and it is to be taken, thereff)re, as 
the judgment of the lord chancellor as 
well as of myself. 

In this case, we were of opinion at the 
hearing that the contract was one for 
personal service, though not one which 
established strictly, tor all purposes, the 
relation of master and servant between 
the plaintiff and Pearson. We were of 
opinion that there was evidence to justify 
a finding that Pearson had been induced 
by the defendants to break his contract 
of service; that ho had broken it, and had 
thereby, in fact, caused some injury to the 
plaintiff. We were of opinion that the act 
of the defendants was done with knowl- 
edge of the contract between the plaintiff 
and Pearson ; was done in order to ob- 
tain an advantage for one of the defend- 
ants at the expense of the plaintiff ; was 
done from a wrong motive, and would 
therefore justify a finding that it was 
done in that sense maliciously. There 
remained, nevertheless, the question 
vehether there was any evidence to be left 
to the jury against the defendants Hall 
and Fletcher, it being objected that Pear- 
son was not a servant of the plaintiff. 
The case was accuratel.y within the au- 
thorltv of the case of Lumley v. Gye, 2 El. 
& BI. 216, 22 Law J. Q. B. 463. If that 
case was rightly decided, the objection in 
this case failed. The only question, then, 
which we took time to consider, was 
whether the decision of themajorityof the 
judges in that case should be supported in 
a court of error. That case was so ela- 
borately discussed by the learned judges 
who took part in it that little more can 
be said about it than whether, after care- 
ful consideration, one agrees either with 
the judgments of the majority, or with 
the most careful, learned, and able judg- 
ment of Mr. Justice Coleeidge. The de- 
cision of the majority will be seen, on a 
careful consideration of their judgments, 
to have been founded upon two chains of 
reasoning. First, that wherever a man 
does an act which in law and in fact is a 
wrongful act, and such an act as may, as 
a natural and probable consequence of it, 
produce injury to another, and which in 
the particular case does produce such an 
injury, an action on the case wdl lie. This 
is the proposition to be deduced from the 
case of Ashby v. White, 1 Smith Lead. Cas. 
(8th Ed.) 264. If these conditions are sat- 
isfied, the action does not the less lie be- 
cause the natural and probable conse- 
quence of the act complained of is an act 
done by a third person ; or because such 
act so done by the third person is a breach 
of duty or contract by him, or an act ille- 
gal on his part, or an act otherwise im- 
posing an actionable liability on him. It 
has been said that (he law implies that 
the act of the third party, being one which 
he has free will and power to do or not to 
do, is his own willful act, and therefore is 
not the natural or probable result of the 
defendant's act. In many cases that may 
be so, but, if the law is so to imply in 
every case, it will be an implication con- 
trary to manifest truth and fact. It has 
been said that if the act of the third per- 
son Is a breach of duty or contract by him. 
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or is an act which it is illegal for him to 
do, the law will not recognize that it is a 
natural or probable consequence of the de- 
fendant's act. Again, if that were so held 
in all cases, the law would in some refuse 
to recognize what is manifestly true in 
fact. If the judgment of Lord Ellbnboe- 
OUGH in Vicars v. Wilcocks, 8 East, 1, 
2 Smith Lead. Cas. (8th Ed.) 554, i-equires 
this doctrine for its support, it is, in our 
opinion, wrong. We are of opinion that 
the propositions deduced above from 
Ashby V. White are correct. If they be 
applied to such a case as Lumley v. Gye, 
the question is whether all the conditions 
are by such a case fulfilled. The first is 
that the act of the defendants which is 
complained of must be an act wrongful in 
law and in fact. Merely to persuade a per- 
son to break his contract may not be 
wrongful in law or fact, as in the second 
case put by Coleridge. J. 2 El. & Bl., at 
page 247. But if the persuasion be used 
I for the Indirect purpose of injuring the 
plaintiff, or of benefiting the defendant at 
the expense of the plaintiff, it is a mali- 
cious act, which is in law and in fact a 
wrong act, and therefore a wrongful act, 
and therefore an actionable act, if injury 
ensues from it. We think that it cannot 
be doubted that a malicious act, such as 
is above described. Is a wrongful act in 
law and in fact. The act complained of in 
such a case as Lumley v. Gye, and which 
is complained of in the present case, is 
therefore, because malicious, wrongful. 
That act is a persuasion by the defendant 
of a third petson to break a contract ex- 
isting between such third person and the 
plaintiff. It cannot be maintained that 
it is not a natural and probable conse- 
quence of that act of persuasion that the 
third person will break his contract. It 
is not only the natural and probable con- 
sequence, but, by the terms of the propo- 
sition which involves the success of the 
persuasion, it is the actual consequence. 
Unless there be some technical doctrine to 
oblige one to say so, it seems impossible 
to say correctly, in point of fact, that the 
breach of contract is too remote a conse- 
quence of the act of the defendants. The 
technical objections alluded to above have 
been suggested as the consequences of the 
judgment in Vicars v. Wilcocks, 8 East, 1, 
2 Smith Lead. Cas. (8th Ed.) 554. Bnt 
that judgment, when so used or relied on, 
seems to us to be disapproved in the opin- 
ions given in the house of lords in Lynch 
V. Knight, 9 H. L. Cas. 577, and seems to 
us when so used to be unreasonable. In 
the case of Lumley v. Gye, and in the pres- 
ent case, the third condition is fulfilled, 
namely, that the act of the defendant 



caused an injury to the plaintiff, unless 
again it can be said correctly that the in- 
jury is too remote from the cause. But 
that raises again the same question as 
has been just dismissed. It is not too re- 
mote if the injury is the natural and prob- 
able consequence of the alleged cause. 
That is stated in all the opinions in Lynch 
V. Knight. The injury is in such a case, 
in law as well as in fact, a natural and 
probable consequence of the cause, be- 
cause it is in fact the consequence of the 
cause, and there is no teclinical rule 
against the truth being recognized. It 
follows that in Lumley v. Gye, and in the 
present case, all the conditions necessary 
to maintain an action on the case are ful- 
filled. Another chain of reasoning was re- 
lied on by Che majority in Lumley v. Gye, 
and powerfully combated by Coleridge, 
J. It was said that the contract in ques- 
tion was within the principle of the stat- 
ute of laborers; that is to say, that the 
same evil was produced by the same 
means, and that as the statute made such 
means, when employed in the case of 
master and servant, strictly so called, 
wrongful, the common law ought to treat 
similar means, employed with regard to 
parties standing in a similar relation, as 
also wrongful. If, in order to support 
Lumley v. Gye, it had been necensary to 
adopt this proposition, we should have 
much doubted, to say the least. The rea- 
soning of Coleridge, J., upon the second 
head of his judgment, seems to us to be as 
nearly as possible, if not quite, conclu- 
sive. But we think it is not necessary to 
base the support of the case upon this lat- 
ter proposition. We think the case is bet- 
ter supported upon tlie first and larger 
doctrine, and we are therefore of opinion 
that the judgment of the queen's bench 
division was correct, and that the princi- 
pal appeal must be dismissed. 

Selboene, L. C, added the judgment of 
the court that the cross-appeal of plain- 
tiff against the order discharging as to 
the defendant Pearson the rule for a new 
trial should be allowed, and that there 
should be a new trial as to all the defend- 
ants. 

Coleridge, C. J., dissented, holding that 
Lumleyv. Gye,2El.&Bl. 216, Law J. 22 Q. 
B. 463, should be overruled, and that the 
action against the defendants Hall and 
Fletcher was not maintainable; but as- 
to defendant Pearson agreeing with the 
rest of the court. 

Appeal of defendants Hall and Fletcher 
dismissed ; cross-appeal of plaintiff as to- 
defendant Pearson allowed. 



(See also, Scheffer v. Railroad Co., 105 TJ. S. ^49; Ehrgott v. Mayor of New York, 96 N. Y 264: 
Bunting v. Hogsett, 139 Pa. St. 863, 21 Atl. Rep. 81, 88, Si: Adams v. Young, 44 Ohio St. 80, 4 N. eJ 
Rep. 599; Railroad Co. v. PenneU, 110 111. 435; Hughes v. MoDonough, 48 N. J. Law, 459; Lumley T 
Gye, 2 EL & BL 218.) t i j 
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Torts, as distinguished from crimes, do not, in general, involve a 
wrongful intent. 



(T. Raym. 4G7.) 

Bessby v. Olliot et al. 

(Court of King's Bench. Trinity Term, 1683.) 

IkESPASS — IXTEST. 

An action may be maintained for a trespass al- 
thouEh there was no wrongful intent on the part 
of defendant, the ground of recovery being com- 
pensation for the loss or damage suffered. 

Error to common pleas. 
Action by Bessey against Olliot and 
Lambert for assault and false imprison- 
ment. Tlie following: is an extract from 
tlie report of the decision : 

In all civil acts the law doth not so 
much regard the intent of the actor as the 
loss and damage of the party suffering:; 
and therefore Mich., E. 4, 7, pi. IS. 
Trespass quare vi et uriuis clausum freg:lt 
and IierbHiu suain peclihvs conculcatido 
consunipsit in six acres. The defendant 
pleads that he hath an acre lying next the 
said six acres, and upon it a hedge of 
thorns, and he cnt the thorns, and they 
ipso invito fell upon the plaintiff's land, 
and the defendant took them off as soon 
as he could, which is the same trespass; 
and the plaintiff demurred; and adjudged 
for the plaintiff ; for, though a man doth 
a lawful thing, yet, if any damage do 
therebj' befall another. he shall answer for 
it, if he could haveavoided It. As if a man 
lop a tree, and the boughs fall upon an- 
other ipso invito, yet an action lies. If a 
man shoot at but.s, and hurt another un- 
awares, an action lies. I have land 
through which a river runs to your mill, 
and I lop the fallows growing upon the 
river-side, which accidentally stop the wa- 
ter, so as your mill is hindered, an action 
lies If I am building my own house, and 
a piece of timber falls on my neighbor's 
hou.se, and breaks part of it, an action 
lies. If a man assault me, and I lift up my 
staff to defend myself, and in lifting it up 
hit another, an action lies by that person, 
and yet I did alawful thing. And the rea- 
son of all these cases is because he that 
is damaged ought to be recompensed. But 
otherwise it is in criminal cases, for there 
actus non facit ream nisi mens sit rea. 



(Hobart, 134.) 

Weaver v. Ward. 

{Court of King's Bench.) 

ASSATJLT AND BaTTEKT — INTENT. 

Plaintiff was wounded by the discharge of a 
musket by defendant while both were engaged in 
military exercise as members of the same com- 
pany. Held, that it was not a defense to a civil 
action therefor to plead that the injury was unin- 
tentional on defendant's part, for no man shall be 
excused of a trespass, except it may be judged 
utterly without his fault 

Weaver brought an action of trespass 
of assault and battery against Ward. 
The defendant pleaded that he was, among 
others, by the commandment of the lords 
of the council, a trained soldier in London, 
of the band of one Andrews, captain, and 
so was the plaintiff; and that they were 
skirmishing with their muskets charged 
with powder for their exercise ia re niili- 

CHASE — 4 



tari, against another captain and his 
band" and, as they were so skirmishing, 
the defendant, ca.sua/j'ter et per infortu- 
nium et contra roluntatem suan), in dis- 
charging of his piece, did hurt and wound 
the plaintiff; which is the same, etc., 
absque Iioc, that he was guilty aliter sive 
alio modo. And, upon demurrer by tlie 
plaintiff, judgment was given for him ; for 
though it were agreed that it men tilt or 
tourney in the presence of the king, or if 
two masters of defense, playing their prizes, 
kill one another, this shall be no felony; 
or it a lunatic kill a man, or the like; 
becausefelony must be done animo feloni- 
co; yet in trespass which tends only to 
give damages according to hurt or loss, it 
is jiot so ; and therefore, it a lunatic hurt 
a man, he shall be ansv\'erable in trespass; 
and therefore no man shall be excused of 
a trespass, (for this is the nature of an 
excuse, and not of a justification, prout ei 
bene licuit;) except it may be judged ut- 
terly without his fault; as if a man by 
force take my hand and strike you; or it 
here the defendant had said that the 
plaintiff ran cross his piece when it was 
discharging; or had set forth the case 
with the circumstances; so as it had ap- 
peared to the court that it hart been in- 
evitable, and that the defendant had com- 
mitted no negligence to give occasion to 
the hurt. 



(19 Johns. 381.) 
Gdille v. Swan. 

(Suvreme Court of New York. Jan. 1833.) 
Trespass to Land — Intent. 

A balloon in which defendant had ascended 
near plaintiff's garden descended into the garden, 
with plaintiff's body hanging out of the car, so 
that he was in much danger. He called for help, 
and a crowd of persons broke into the garden, and 
plaintiff's vegetables and flowers were beaten 
down by the balloon and by the people. Held, 
that defendant was liable for all the damage so 
sustained by plaintiff, although the injury done 
by himself was involuntary, and although his 
ascending in the balloon was not an unlawful act 

Certiorari to review a judgment of u jus- 
tice of the j)eaee. 

Action of trespass by Swan against 
Guille. Defendant had ascended in a bal- 
loon in the vicinity of plaintiff's garden, 
but the balloon descended into the garden, 
and defendant, whose body was hang- 
ing out of the car in a very perilous posi- 
tion, called for help to a person working iu 
plaintiff's field. More than 200 people 
broke through plaintiff's fences into his 
garden, and his vegetables and flowers 
were trodden and beaten down by them, 
and b.v the balloon, which dragged over 
them about 30 feet, when defendant was 
taken out. The damage done by defend- 
ant and his balloon amounted to about 
%\b, but the crowd did much more, and 
the total damage to plaintiff was $90. At 
the trial before a justice of the peace, he 
instructed the jury that defendant was lia- 
ble for the damage done to plaintiff by the 
crowd as well as that done by defendant 
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himself. The Jury found a verdict for 
plaintiff for $90, and judgment for plain- 
tiff was entered thereon. To review the 
judgment plaintiff brought certiorari. 

Spencer, C. J. The counsel for the 
plaintiff in error supposes that the injury 
committed by his client was involuntary, 
and that done by the crowd was volun- 
tai-y, and that, therefore, there was no un- 
ion of intent; and that, upon the same 
principle wliich would render Guille an- 
swerable for the acts of the crowd, in 
treading down and destroying the vegeta- 
bles and flowers of S., he would be re- 
sponsible for a battery or a murder com- 
mitted on the owner of the premises. The 
Intent with wliich an act Is done is by no 
means the test of the liability of a party 
to an action of trespass. If the act cause 
the immediate injury, whether it was in- 
tentional or unintentional, trespass is the 
proper action to redress the wrong. It 
was so. decided, upon a review of all the 
cases, in Percival v. Hickey, 18 Johns. 257. 
Where an Immediate act is done by the 
co-operation or the joint act of several 
persons, they are all trespassers, and may 
be sued jointly or severally ; and any one 
of them is liable for the injury done by all. 
To render one man liable in trespass for 
the acts of others, it must appear, either 
they acted in concert, or that the act of 
the individual sought to be charged ordi- 
narily and naturally produced the acts of 
the others. The case of Scott v. Shepherd, 
2 W. Bl. 892, is a strong instance of the re- 
sponsibility of an individual who was the 
first, though not the immediate, agent iu 
producing an injury. Shepherd threw^ a 
lighted squib, composed of gunpowder, in- 
to a market-house where a large concourse 
of people were assembled. It fell on the 
standing of Y., and, to prevent injury, it 
was thrown off his standing, across the 
market, where it fell on another standing. 
From thence, to save the goods of the 
owner, it was thrown to anotlier part of 
the market-house, and, in so throwing it, 
it struck the plaintiff in the face, and, 
bursting, put out one of his eyes. It was 
decided, by the opinion of three judges 
against one, that Shepherd was answera- 
ble in an action of trespass and assault 
and battery. De Grey, C. J., held that 
throwing the squib was an unlawful act, 
and that, whatever mischief followed, 
the person throwing it was the author of 

(See, also, Striegel v. Moore, 55 Iowa, 88, 7 N. W. Rep. 413, [trespass to lands;] Anderson v. Ar- 
nold's Ex'r, 79 Ky. S70; Chapman v. State, 78 Ala. 463, [assault and battery;] Boyce v. Brockway, 31 
N. Y. 490; Holllns v. Fowler, L. B.. 7 H. L. 757, [oases of conversion.] But in such torts as fraud, 
malicious prosecution, and other wrongs involving malice, a wrongful intent Is necessary. See the 
cases hereinafter on these topics.) 



the mischief. All that was done subse- 
quent to the original throwing was a con- 
tinuation of the first force and first act. 
Any innocent person removing the danger 
from himgelf was justifiable; the blame 
lights on the first thrower; the new direc- 
tion and new force flow out of the firat 
force. He laid it down as a principle that 
every one who does an unlawful act is 
considered as the doer of all that folio v^s. 
A person breaking a horse in Lincolns-Inn- 
Fields hurl a man, and it was held that 
trespass would lie. In Leame v. Bray, 3 
East, 595, Lord Ellenborough said : " If I 
put in motion a dangerous thing, as if I 
let loose a dangerous animal, and leave to 
hazard what may happen, and mischief 
ensue, lam answerable in trespass; and 
if one, " he says, "put an animal or car- 
riage in motion, which causes an immedi- 
ate injury to another, he is the actor,— the 
causa, causans." I will not say that as- 
cending in a balloon is an unlawful act, 
for it is not bo; but it is certain that the 
aeronaut has no control over its motion 
horizontally. He is at the sport of the 
winds, aud is to descend when and how 
he can. His reaching the earth is a mat- 
ter of hazard. He did descend on the 
premises of the plaintiff below, at a short 
distance from the plax;e where he ascend- 
ed. Now, if his descent, under such cir- 
cumstances, would ordinarily and nat- 
urally draw a crowd of people about 
him, either from curiosity, or tor the pur- 
pose of rescuing him from a perilous situ- 
ation, all this he ought to have foreseen, 
and must be responsible for. Whether the 
crowd heard him call lor help or not is im- 
matsrial. He bad put himself in a situa- 
tion to invite help, and they rushed for- 
ward. Impelled, perhaps, by the double 
motive of rendering aid, and gratifying a 
curiosity which he had excited. Can it be 
doubted that, if the plaintiff in error had 
beckoned to the crowd to come to his as- 
sisfance, he would be liable for their tres- 
pass in entering the inclosure? I think 
not. In that case they would have been 
co-trespassers, and we must consider the 
situation in which he placed himself, vol- 
untarily and designedly, asequlvalent to a 
direct request to the crowd to follow him. 
In the present case, he did call for help, 
and may have been heard by the crowd. 
He is therefore undoubtedly liable for all 
the injury sustained. 
Judgment aflBrmed. 



Lunatics liable for torts. 



(132 Mass. 87.) 

MORADJ V. Devlin. 

{Supreme Judicial Cmirt of Massachusetts. 
Jan. 3, 18S2.) 

Nboligesce — Dangeeoos Pbemises — iNSAsrrr of 
Owner. 
The owner of a building may be liable for per- 
sonal injuries to another caused by the defective 
condition of the building, although such owner is 



insane, and a guardian has been appointed for him, 
and has the care and management of his estate. 

Exceptions from superior court. 

Action of tort by Sophia Morain against 
Margaret Devlin, for personal injuries to 
plaintiff, alleged tc have been caused by a 
defect in a door-step of a tenement build- 
ing belonging to defendant. At the trial 
it was admitted that, since a time sever 
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ai yeara before tho accident to plaintiff , de- 
fendant had been insane, and liad been 
confined in a hospital for lunatics; and 
that, at that time, a guardian for defend- 
ant had been appointed, who had ever 
since held the appointment, and had had 
the care and management of all the prop- 
erty of defendant. Said guardian was 
also appointed guardian ad litem for de- 
fendant. A request was presented to the 
judge, on behalf of defendant, for an in- 
struction to the jury that, on these facts, 
as a matter of law, the action could not 
De sustained, but the request was refused. 
The jury found a verdict for plaintiff. 
Defendant alleged exceptions to the re- 
fusal to give the instruction requested. 

E. T. Burley, for defendant. VV. F. 
Moyes, fur plaintiff. 

Gray, C. J. By the common law, as 
generally stated in the books, a lunatic 
is civilly liable to make compensation in 
damages to persons injured by his acts, 
although, being incapable of criminal 
intent, he is not liable to indictment and 
punishment. Bac. Max. reg. 7; Weaver 
V. Ward, Hob. 134, 2 Rolle, Abr. 547; 
1 Hale, P. C. 15, 16; 1 Hawk, c. 1, § 5; 
Bac. Abr. "Idiots & Lunatics," E; Hay- 
craft V. Creasy, 2 East, 92, 104; 1 Chit. PI. 
(2d Amer. Ed.) 65; Morse v. Crawford, 17 



Vt. 499; Cross v. Kent, 32 Md. 581; Ward 
V. Conatser, 4 Baxt. 64; Bullock v. Bab- 
cock, 3 Wend. 391, 393, 3!)4; Behrens v. Mc- 
Kenzie, 23 Iowa, 333, 343; Bank v. Moore, 
78 Pa. St. 407, 412. See, also, Dickinson 
v. Barber, 9 Mass. 225; Brown v. Howe, 9 
Gray, 84, S5. But this case does not re- 
quire the attirraance of so broad a projK)- 
sition. This is not an action for a wrong 
done by the personal act or neglect of 
the lunatic, but for an injury suffered by 
reason of the defective condition of a 
place, not in the exclusive occupancy and 
control of a tenant, upon real estate oi 
which the lunatic himself, and not his 
guardian, is the owner. Harding v. 
Earned, 4 Allen, 426; Harding v. Weld, 128 
Mass. 5S7, 591. The owner of real estate 
is liable for such a defect, although not 
caused by his own neglect, but by that of 
persons acting in his behalf or under con 
tract with him. Looney v. McLean, 129 
Mass. 33; Gorham v. Gross, 125 Mass. 232; 
Bartlett v. Gas-Light Co., 117 Mass. 533. 
And there is no precedent and no reason 
for holding that a lunatic, having the 
benefits, is exempt from the responsibilities 
of ownership of real estate. The ruling 
requested was therefore rightly refused. 
Exceptions overruled. 

Morton and Allen, JJ., absent. 



(See, also. Ward v. Conatser, 4 Baxt. 64. As to whether a lunatic will be liable for libel or slander 
the authorities are in doubt. Consult Buswell on Insanity.) 



There is, how^ever, no liability in tort for purely accidental injuries. 



(6 Cush. 292.) 

Browx v. Kendall. 

(Swpreme Judicial Court of Massachusetts. 
Oct. Term, 1850.) 

Assault and Battery — Uxintentional Injubt. 
Defendant, while endeavoring to part fighting 
dogs, one of which was his own, by striking them 
with a stick, retreated backwards before them 
towards the place where plaintiff, the owner of 
the other dog, had been standing, plaintiff at the 
same time advancing a step or two towards them; 
and defendant, in raising his stick to strike the 
dogs, plaintiff being behind him, struck plaintiff 
in the eye with the stick, causing a severe in- 
jury. Ileld, that defendant's act in attempting 
to part the dogs was lawful and proper, and if, 
in doing it, he used due care and all proper pre- 
cautions to avoid hurt to others, the injury to 
plaintiff was the result of pure accident, or was 
involuntary and unavoidable, and defendant was 
not liable therefor; nor was he liable, even though 
chargeable with some negligence, if plaintiff was 
also chargeable with negligence contributing as 
an efficient cause to the injury; and the burden 
jvas on plaintiff, in order to recover damages for 
the injury, to establish want of such due care on 
the part of defendant. 

Exceptions from court of common pleas; 
Wells, C. J. 

Action of trespass by George Brown 
against George K.Kendall for assault and 
battery. Pending the suit defendant died, 
and his executrix was substituted. At 
the trial it appeared from the evidence 
that while two dogs, belonging, respect- 
ively, to plaintiff and to defendant, wera 
fighting, defendant, in order to separate 
them, took a stick and began beating 



them. Plaintiff was also present, an>i 
looking on, at the distance of about a 
rod from the dogs, and advanced a step 
or two towards them. The dogs, as they 
struggled together, also approached 
plaintiff, and defendant retreated back- 
wards from them, striking them with the 
stick. As defendant thu.s approached 
plaintiff, having his back towards the lat- 
ter, in raising his stick over his shoulder 
to strike the dogs the stick accidentally 
struck plaintiff in the eye, and injured it 
severely. Defendant requested the judge 
to instruct the jury that, "if both the 
plaintiff and defendant at the time of the 
blow were using ordinary care, or it at 
that time the defendant was using ordi- 
nary care and the plaintiff was not, or if 
at that time both plaintiff and defendant 
were not using ordinary care, then the 
plaintiff could not recover;" and request- 
ed a further instruction to the jury that, 
"under the circumstances, if the plaintiff 
was using ordinary care and the defend- 
ant was not, the plaintiff could rot re- 
cover, and that the burden of proof on all 
these propositions was on the plaintiff." 
The judge declined to give these instruc- 
tions, and submitted the case to the jury, 
with instructions as follows: "If the de- 
fendant. In beating the dogs, was doing 
a necessary act, or one which was his 
duty, under the circumstances of the case, 
to do, and was doing it in a proper way, 
then he was not responsible in this ac- 
tion, providing he was using ordinary 
care at the time of the blow. If it was 
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uot a necpssary act ; il he was not in duty 
bound to attempt to part the dogs, but 
might with propriety interfere or not, as 
he chose, — the defendant was responsible 
for the consequences of the blow, unless it 
appeared that he was in the exercise of 
extraordinary care, so that the accident 
was inevitable, using the word ' inevita- 
ble' not in a strict, but a popular, sense." 
"If, however, the plaintiff, when he met 
the injury, was not in the exercise of ordi- 
nary care, he cannot recover; and this 
rule applies whether the interference of the 
defendant in the fight of the dogs was nec- 
essary or not. If the jury believe that it 
was the duty of the defendant to inter- 
fere, then the burden of proving negligence 
on the part of the defendant, and ordi- 
nary care on the part of the plaintifl', is 
on the plaintiff. If the jury believe that 
the act of interference in the flght was un- 
necessary, then the burden of proving ex- 
traordinary care on the part of the defend- 
ant, or want of ordinary care on the part 
of the plaintiff, is on defendant. "' The 
jury found a verdict for plaintiff. Defend- 
ant alleged exceptions. 

J. G. Abbott, tor defendant. B. F. But- 
ler and A. W. Farr, for plaintiff. 

Shaw, C. J. This is an action of tres- 
pass ri et urmis, brought by George 
Brown against George K. Kendall, for an 
assault and battery; and, the original de- 
fendant having died pending the action, 
his executrix has been summoned in. The 
rule of the common law by which the ac- 
tion would abate by the death of either 
party is reversed in this commonwealth 
by statute, which provides that actions 
of trespass for assault and battery shall 
survive. Kev. St. c. 93, § 7. The facts set 
forth in the bill of exceptions preclude the 
supposition that the blow inflicted by the 
hand of the defendant upon the person of 
the plaintiff was intentional. The whole 
case proceeds on the same assumption, 
that the damage sustained by the plain- 
tiff from the stick held by the defendant 
was inadvertent and unintentional; and 
the case involves the question how far, 
and under what qualifications, the party 
by whose unconscious act the damage 
was done is responsible for it. We use 
the term "unintentional" rather than "in- 
voluntary," because, in some of the cases, 
It is stated that the act of holding and 
using a weapon or instrument, the move- 
ment of which is the immediate cause of 
hurt to another, is a voluntary act, al- 
though its particular effect in hitting and 
hurting another is not within the purpose 
or intention of the party doing the act. 

It appears to us that some of the con- 
fusion in the cases on this subject has 
grown out of the long-vexed question, un- 
der the rule of the common law, whether 
a party's remedy, where he has one, should 
be sought in an action of the case or of 
trespass. This is very distinguishable 
from the question whether in a given case 
any action will lie. The result of these 
cases is that, if the damage complained 
of is the immediate effect of the act of the 
defendant, trespass vi et armis lies; if 
consequential only, and not immediate, 
case is the proper remedy. Leame v. Bray, 



3 East, 593; Huggett v. Montgomery, 
(Day's Ed.) 2 Bos. & P. (N. K.) 446, and 
notes. In these discussions, it is frequent- 
ly stated by the judges that, when one 
receives injury from the direct act of an- 
other, trespass will lie. But we think this 
is said in reference to the question whether 
trespass and not case will lie, assuming 
that the facts are such that some actiou 
will lie. These dicta are no authority, v?9 
think, for holding that damage received 
by a direct act of force from another will 
be sufficient to maintain an action of tres- 
pass, whether the act was lawful or un- 
lawful, and neither willful, intentional, nor 
careless. In the principal case cited, 
Leame v. Bray, the damage arose from 
the act of the defendant in driving on the 
wrong side of the road, in a dark night, 
which was clearly negligent, if not unlaw- 
ful. In the course of the argument of that 
case, (page 595,) Lawrence, J., said: 
"There certainly are cases in the books 
where, the injury being direct and imme- 
diate, trespass has been holden to lie, 
though the injury was not intentional." 
The term "injury" implies something 
more than damage; but, independently 
of that consideration, the proposition 
may be true, because, though the injury 
was unintentional, the act may have been 
unlawful or negligent; and the cases cited 
by him are perfectly consistent with that 
supposition. So the same learned judge,in 
the same case, says (page 597:) "No doubt 
trespass lies against one who drives a car- 
riage against another, whefher done will- 
fully or not. " But he immediately adds; 
"Suppose one who is driving a carriage is 
negligent, and heedlessly looking about 
him, without attending to the road when 
persons are passing, and thereby runs 
over a child and kills him, is it not man- 
slaughter? And, if so, it must be tres- 
pass; for every manslaughter includes 
trespass;" showing what he understood 
by a case not willful. 

We think, as the result of all the author- 
ities, the rule is correctly stated by Mr. 
Greenleaf that the plaintiH must come pre- 
pared with evidence to show either that 
the intention was unlawful, or that tlie 
defendant was in fault: for if the injury 
was unavoidable, and the conduct of the 
defendant was free from blame, he will 
not be liable. 2 Greenl. Ev. §§ 85-92; 
Wakeman v. Robinson, 1 Bing. 213. If, in 
tbe prosecution of a lawful act, a casual- 
ty purely accidental arises, no action can 
be supported for an injury arising there- 
from. Davis V.Saunders, 2 Chit. 639; Com. 
Dig. "Battery," A, (Day's Ed.,) and 
notes; Vincent v. Stinehour, 7 Vt. 62. In 
applying these rules to the present case, we 
can perceive no reason why the instruc- 
tions asked forby thedefendant ought not 
to have been given, to this effect, that if 
both plaintiff and defendant at the time 
of the blow were using ordinary care, or if 
at that time the defendant was using or- 
dinary care, and the plaintiff was not, or 
if at that time both the plaintiff and de- 
fendant werenot using ordinary care, then 
the plaintiff could not recover. 

In using this term "ordinary care, "it 
may be proper to state that what consti- 
tutes ordinary care will vary with the cir- 
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cumstances of cases. In general, it means 
that kind and degree of care wliich pru- 
dent and cautious men would use, such 
ds is required by the exigency of the case, 
and such as is necessary to guard against 
probable danger. A man who should 
have occasion to discharge a gun, on an 
open and extensive marsh, or in a forest, 
would be required to use less circumspec- 
tion and care than if he were to do the 
same thing in an inhabited town, village, 
or city. To make an accident, or casual- 
ty, or, as the law sometimes states it, in- 
evitable accident, it must be suclj an acci- 
dent as the defendant could not have 
avoided by the use of the kind and degree 
of care necessary to the exigency, and in 
the circumstances in vphich he was placed. 

We are not aware of any circumstances 
in this case requiring a distinction be- 
tween acts which it was lawful and prop- 
er to do and acts of legal duty. There are 
cases, undoubtedly, in which officers are 
bound to act under process for the legality 
of which they are not responsible, and per^ 
haps some others in which this distinction 
would be important. We can have no 
doubt that the act of the defendant in at- 
tempting to part the fighting dogs, one of 
which was his own, and for the injurious 
acts of which he might be responsible, was 
a lawful and proper act, which he might 
do by proper and safe means. If, then, in 
doing this act, using due care and all prop- 
er precautions necessary to the exigency 
of the case, to avoid hurt to others, in rais- 
ing his stick for that purpose, he accident- 
ally hit the plaintiff in his eye, and wound- 
ed him, this was the result of pure acci- 
dent, or was involuntary and unavoida- 
ble, and therefore the action would not lie. 
Or if the defendant was chargeable with 
some negligence, and if the plaintiff was 
also chargeable with negligence, we think 
the plaintiff cannot recover without show- 
ing that the damage was caused wholly 
by the act of the defendant, and that the 
plaintiff's own negligence did not contrib- 
ute as an efficient cause to produce it. 

The court instructed the jury that if it 
was not a necessary act, and the defend- 
ant was not in duty bound to part the 
dogs, but might with propriety interfere 
or not as he chose, the defendant was re- 
sponsible for the consequences of the blow, 
unless it appeared that he was in the exer- 
cise of extraordinary care, so that the ac- 
cident was inevitable, using the word not 
In a strict, but a popular, sense. This is to 

(See, also, Stanley v. Powell, [1891,] 1 Q. B. Div, 
V. Dunlop, Lalor Supp. 193; Nitro-Glycerine Case, 
Atl. Rep. 156; Lansing v. Stone, 37 Barb. 15.) 



bo taken in connection with the charge 
afterwards given, that, if the jurj- believed 
that the act of interference in the fight 
was unnecessary, (that is, as before ex- 
plained, not a duty incumbent on the de- 
fendant,) then the burden of prf)ving ex- 
traordinary care on thepartof the defend- 
ant, or want of ordinary care on the part 
of plaintiff, was on the defendant. 

The court are of opinion that these di 
rections were not conformable to law. If 
the act of hitting the plaintiff was unin- 
tentional on the part of the defendant, and 
done iu the doing of a lawful act, then the 
defendant was not liable, unless it was 
done in the want of exercise of due care, 
adapted to the exigency of the case, and 
therefore such want of due care became 
part of the plaintiff's case, and the burden 
of proof wason the plaintiff to establish it. 
2 Greenl. Ev. § 85; Powers v. Russell, 13 
Pick. e9, 76; Tourtellot v. Rosebrook, 11 
Mete. (Mass.) 4{)0. 

Perhaps the learned judge, by the use of 
the term "extraordinary care" in the 
above charge, explained as it is by thecon- 
text, may have in tended nothing more than 
that increased degree of care and diligence 
which the exigency of particular circum- 
stances might require, and which men of 
ordinary care and prudence would use un- 
der like circumstances to guard against 
danger. If such was the meaning of this 
part of the charge, then it does not differ 
from our views as above explained. But 
we are of opinion that the other [)art of 
the charge, that the burden of proof was 
on the defendant, was incorrect. Those 
facts which are essential to enable the 
plaintiff to recover he takes the burden of 
proving. The evidence may be offered by 
the plaintiff or by the defendant ; tne ques- 
tion of due care, or want of care, niai' be 
essentially connected with the main facts, 
and arise from the same proof ; but the 
effect of the rule, as to the burden of proof, 
is this: that when the proof is all in, and 
before the jury, from whatever side it 
comes, and whether directly proved, or in- 
ferred from circumstances, if it appears 
that the defendant was doing a lawful 
act, and unintentionally hit and hurt the 
plaintiff, then, unless it also appears to 
the satisfaction of the jury that thedefend- 
ancis chargeable with some fault, negli- 
gence, carelessness, or want of prudence, 
the plaintiff fails to sustain the burden of 
proof, and is not entitled to recover. 

New trial ordered. 

(N. S.) 86; Brown v. Collins, 53 N. H. 442; Harvey 
15 WalL 524; Brown v. Boom Co., 109 Pii. St. 57, 1 
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LAW OF TOETS, 



An action upon tort lies for the 'breach, of a right or duty created 
by law, even though the performance of such right or duty 
may have been assumed by contract. In such cases the plain- 
tiff may either sue eoc contractu or eoe delicto. 



(61 Md. 619.) 

Baltimore City Pass. Ey. Co. v. Kemp 
et ux. 

(Court of Appeals of Maryland. July 3, 1884.) 

1. Neoligenoe — Remote Consequences — Ques- 

tion FOE JUET. 
By the alleged negligence of a railway com- 
pany, a woman, previously in good healtii, was 
injured, while a passenger on its railway, by a 
blow upon the breast, which thereafter continued 
to be sore, until, within two or three weeks, a 
cancer appeared there. There was evidence that 
such a blow might be sufficient to cause the de- 
velopment of cancer, although the origin of a 
cancer, in any particular case, cannot be certain- 
ly known. Held, that the question whether the 
cancer was the result of the injury was one for 
the jury, upon the facts. Jewell v. Railway Co. , 
55 N. H. Si, distinguished. Stone, J., dissent- 
ing. 

2. Same — Breach of Duty Arising from Con- 

tract — Election of Remedy. 
A common carrier of passengers owes, to a per- 
son accepted to be carried, a duty to be careful, 
irrespective of contract, the violation of which 
duty is a tort, giving a right of action; and while 
a passenger may sue for a breach of contract, 
where there is one, he may, at his election, pro- 
ceed as for a tort, where personal injury has been 
suffered by the negligence or wrongful act of the 
carrier or his agents. 

Motion for reargament of appeal from 
circuit court, Howard county. See 61 Md. 
74. 

Action by Charles E. Kemp and Adaline 
Kemp, his wife, against the Baltimore 
City jfassenger Eailway Company, for 
personal injuries to the wife, alleged to 
have been caused by the negligence of de- 
fendant. Evidence tending to show that 
a cancer, from which the wife suffered, 
was the result of the injury, was given at 
the trial, and its substance was stated, in 
the opinion of the court on the hearing of 
the appeal, as follows: "The evidence 
shows, clearly and without contradiction, 
that Mrs. Kemp was, at the time of the 
accident, and for many years prior there- 
to, apparently in good health and condi- 
tion. The accident occurred about the 
middle of May, 1880, and a very short time 
thereafter the cancer commenced its de- 
velopment on the injured part of her per- 
son. In her testimony, after describing 
the manner in which the accident occurred, 
and how she was thrown against the rail- 
ing on the platform of the car, as she was 
about getting off, and the hurting of her 
right arm and left breast, she states that 
the right arm was bruised and discolored ; 
and where the breast was struck it was 
sore, and remained so from that time out. 
Prior to that time she had no pain or 
soreness ; and two or three weeks after- 
wards a small lump appeared in the left 
breast, which, upon being shown to her 
physicians, was pronounced to be a can- 
cer. Dr. Smith first operated for its re- 
moval on the 8th of November, 1880, when 
it was about the size of an orange, and he 
operated again about thpl2th of January, 



1881, when the entire breast was removed, 
but without success in extirijating the 
roots of the disease. The cancer still re- 
mains, and is pronounced to he incurable. 
The two daughters of Mrs. Kemp, in their 
testimony, fully corroborate the state- 
ment of their mother in regard to her pre- 
vious good health, and apparent freedom 
from disease, and the subsequent appear- 
ance and growth of the cancer. And the 
professional witnesses, while they all testi- 
fy that it is impossible to know and be 
certain as to the origin of cancer in any 
given case, yet they all agree in saying 
that the blow, such as that described by 
Mrs. Kemp, w-as sufficient and may have 
been the cause of the development of can- 
cer in her case. In the opinion of two of 
the physicians, Br. Latimer and Dr. Turn- 
er, the blow on the breast, as described 
by Mrs. Kemp, was not only sufficient 
cause for the production of the cancer, 
but that they would attribute the cancer 
to that cause; and, from the coincidences 
of the case, we must say that theiropinion 
does not appear to be unreasonable." 

Defendant offered prayer for instruc- 
tions to the jury, one of which was as fol- 
lows: "That there is no legally sufficient 
evidence that the cancer, testified to by 
the witnesses in this case, was caused by 
the negligence of the defendant or its serv- 
ants, and therefore the jury cannot take 
the same into consideration in estimating 
the damage done to the plaintiff Mrs. 
Kemp by the negligence of the defendant 
or its servants, even if they shall find that 
there was such negligence. " This the 
court rejected, and granted the plaintiff's 
prayer for instructions, and defendant ex- 
cepted. The jury found a verdict for plain- 
tiff for 110,000, and judgment for plaintiff 
was entered thereon. Defendant appealed 
from the judgment. On the hearing of the 
appeal, the court rendered an opinion 
affirming the judgment. Thereafter de- 
fendant moved forareargument of the ap- 
peal. 

Bernard Carter and Arthur W. Macben, 
for the motion. 

Alvby, C. J. There has been a motion 
made in this case for reargunrent, based 
largely upon authorities that were not 
brought to the attention of the court on 
the former hearing, and hence we depart 
from the general practice of disposing of 
such motions without the formal assign- 
ment of reasons for the action of the court 
thereon. 

Upon the question whether the jury 
should have been allowed to infer, upon 
the evidence befcjre them, that cancer was 
the result of the injury received by the 
plaintiff, the defendant cites and reliea up- 
on the case of Jewell v. Eailway Co., 55 N. 
H. 84, a case not referred to on the former 
argument. But the facts of that case are 
so entirely different from those of the case 
before us that the analogy between the 
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two cases is but sliglit. In the first place, 
the party whose negligence caused the in- 
jury in that case was not, according to the 
decision of the rourt, the servant or em- 
ploye of the defendant, and therefore the 
defendant was not liable for his acts. In 
the second place, there was a considerable 
length uf time intervening between the 
time of the accident and the death of the 
party, the latter in the mean time being 
engaged in hard work, and subjected to 
much exposure, and all the circumstances 
of the case rendered it exceedingly doubt- 
ful whether there could be any connection 
between the injury received by a blow on 
the right shoulder, and a cancer that was 
found to exist, by post mortem examina- 
tion, in the left lung of the party, a year 
and a half after the injury received. And 
the phj-sicians all testified that, in their 
opinion, neither the last sickness of the 
party nor the cancer was in any way at- 
tributable to the Inj ury previously received . 
Thecourt, moreover, considered and deter- 
mined tlie case upon the weight of evi- 
dence, as upon motion for a new trial, 
and not as upou a demurrer to tlie legal 
sufficiency of the evidence to be submitted 
to the jury, as in the case before us. The 
other cases cited upon this question have 
only a remote or indirect bearing, and we 
do not perceive that they are at all in con- 
flict with the opinion that has been deliv- 
ered in this case. 

Since the opinion in this case was deliv- 
ered, .50 Mich, has been published, and that 
volume contains the case of Beauchamp v. 
Mining Co., at page 163. In that case a 
boy, while passing on a highway, was in- 
jured by being struck on the side of his 
head by a stone from a blast fired by the 
mining company, and, having died some 
five or six months thereafter, an action was 
brought to recover damages for his death, 
caused, as it was alleged, by the negli- 
gence of the defendant. Among other de- 
fenses, it was alleged, and evidence was 
given to show, that death was not caused 
by the injury, but by specific or typical 
pneumonia; and the case was sought to 
be taken from the jnrj' upon the ground 
that pneumonia, and not the injury re- 
ceived from the stone, was the direct and 
proximate cause of the death. The physi- 
cian who attended the boy in his sickness 
testified thathe died of pneumonia, though 
he had been very seriously injured, and 
was paralyzed on one side, and the chances 
of recovery were against him. Thedoctor 
said in his testimony: "I am unprepared 
to say what cau.sed pneumonia in this 
case. In my opinion, it was a specific or 
typical pneumonia; the relation between 
it and the injured head was not close." 
It was contended, however, for the plain- 
tiff, that, owing to the broken and shat- 
tered condition of the boy's system, 
caused by the injury received, and his in- 
creased susceptibility to cold, pneumonia 
was superinduced and developed as a nat- 
ural result of the injury; and that ques- 
tion was submitted to the jury upon the 
evidence, and they found for the plaintiff. 
The case was taken to the supreme court 
of Michigan, and the error assigned was 
the submission of the question to and al- 
lowing the jury to conclude as to whether 



pneumonia did in fact result from and 
was a consequence of the injury received 
by the boy. The supreme court affirmed 
the ruling of the court below, and held 
that, "if the injury received and sickness 
following concurred in and contributed to 
the attack of pneumonia, the defendant 
must be held responsible therefor." And 
so in this case: If the injury received by 
Mrs. Kemp, by the negligence of the de- 
fendant, superinduced and contributed to 
the production or development of cancer, 
the defendant is responsible therefor; and 
the cancer is not to be treated as an inde- 
pendent cause of injury or suffering, any 
more than pneumonia, resulting from an 
injury that rendered the system suscepti- 
ble of and liable to the attack, as a nat- 
ui'al consequence of such injury, is to be 
regarded as an independent cause of death. 
In both cases the original injury was the 
prime cause that opened the way to and 
set other causes in motion, which led to 
the fatal results. And the wrong-doer 
cannot be allowed to apportion the meas- 
ure of his responsibility to the initial 
cause. Whether the direct causal connec- 
tions exist is a question, in all cases, for 
the jury, upon the facts in proof. 

There is another ground upon which re- 
argument of the case is asked, and that is 
with respect to the nature of the action, 
and for what nature and extent of injury 
damages may be allowed to be recovered 
therein. Thedefendant insists that, while 
the form of action is as for a tort, yet the 
real ground of the right to recover in 
this case is simply tor breach of the con- 
tract to carry safely, and to put the par- 
ty down safely. And that being so, ac- 
cording to the contention, it is insisted 
that, to entitle the plaintiff to damages by 
reason of a breach of the contract, the in- 
jury for which compensation is asked 
should be shown to be such that it may 
fairly be taken to have been contemplat- 
ed by the parties as the possible result of 
the breach of the contract; and that, in 
this case, no such consequence as the pro- 
duction of cancer in the plaintiff could 
have been anticipated as the probable re- 
sult of the negligent act of the defendant. 
But to this proposition we cannot agree, 
and, in our opinion, it is not supported 
by authority. 

A common carrier of passengers, who 
accepts a party to be carried, owes to that 
party a duty to be careful, irrespective of 
contract; and the ffrav am en of an action 
like the present is the negligence of the de- 
fendant. The right to maintain the ac- 
tion does not depeml upon contract, but 
the action is founded upon the common- 
law duty to carry safely; and the negli- 
gent violation of that duty, to the dam- 
age of the plaintiff, is a tort or wrong 
which gives ris3 to the right of action. 
Bretherton v. Wood, 3 Brod. & B. 54. If 
this were not so, the passenger would 
occupy a more unfavorable position in 
reference to the extent of his right to re- 
cover for Injuries than a stranger; for the 
latter, for any negligent injury or wrong 
committed, can only sue as for a tort, 
and the measure of the recovery is not on- 
ly for the actual suffering endured, but for 
all aggravation that may attend the com 
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mlBsion of the wrong; wlierea.g, in the 
case of a passenger, if the contention of the 
defendant be supported, forthesanie char- 
acter of injury, the right of recovery 
would be morj restricted. The principle 
of these actions against common carriers 
of passengers is well illustrated by the 
case of a servant whosefare had been paid 
by the master, or the case of a child for 
iN'liora no fare is charged. In both of the 
cases mentioned, though tiiere is no con- 
tract as between the carrier and the serv- 
ant, or as between the carrier and the 
child, yet both servant and the child are 
passengers, and for any personal injuries 
suffered by them, through the negligence 
of the carrier, it is clear they could sue 
and recover; but they could only sue as 
for a tort. The authorities w^ould seem 
to be clear upon the subject, and leave no 
room for doubt or question. 

In the case of Marshall v. Eailroad Co., 
11 C. B. 655, in discussing the ground of 
action against a common carrier, Jervis, 
C. J., said: "But upon what principle 
does the action lie at the suit of the serv- 
ant for his personal suffering? Not by 
reason of any contract between him and 
the company, but by reason of a duty im- 
plied bylaw to carry him safely." And 
In the same case Mr. Justice Wilijams 
said: "The case was, I think, put upon 
the right footing by Mr. Hill, when he 
said that the question turned upon the in- 
quiry whether it was necessary to show 
a contract between the plaintiff and the 
railroad comjjany. His proposition was 
that this declaration could only be sus- 
tained by proof of a contract to carry 
the plaintiff and his luggage for hire and 
reward to be paid by the plaintiff, and 
that the traverse of that part of the dec- 
laration involves a traverse of the pay- 
ment by the plaintiff. I am of opinion 
that there is no foundation for that prop- 
osition. It seems to me that the whole 

(See, also, Railroad Co. v. Pumphrey, 59 Md. 390; Boorman v. Brown, 3 Q. B. 511, 11 Clark & F. 1; 
Wheeler v. Navigation Co., 125 N. Y. 155, 162, 26 N. E. Rep. 248.) 



current of authorities, beginning with 
Govett V. Radnidge, 3 East, 62, and end- 
ing with Pozzi V. Shipton, 8 Add. & E. 
96a, establishes that an action of this sort 
is, in substance, not an action of contract, 
but an action of tort against the compa- 
ny as carrier." And in the subsequent 
case of Austin v. Railway Co., L. R. 2 Q. 
B. 442, Mr. Justice Blackburn, now Lord 
Blackbukn, in delivering his judgment in 
that case, said: "I think that what was 
said in the case of Marshall v. Railroad 
Co., 11 C. B. 655, was quite correct. It 
was there laid down that the right which 
a passenger by railway has to be carried 
safely does not depend on his having made 
a contract, but that the fact of his being 
a passenger casts a duty on the company 
to carry him safely. " And to the same 
effect, and with full approval of the au- 
thorities just cited, arethecasesof Voulkes 
V. Railway Co., 4 C. P. Piv. 267, and 
the same case on appeal, 5 C. P. Div. 157, 
and Fleming v. Railway Co., 4 Q. B. Div. 
SI. The case of Bretherton v Wood, 3 
Brod. & B. 54, is a direct authority upon 
the question. 

A passenger may, without doubt, de- 
clare for a breacli of contract, where there 
is one; but it is at his election to proceed 
as lor a tort, where there has been person- 
al injury suffered by the negligence or 
wrongful act of the carrier, or the agents 
of the company; and, in such action, the 
plaintiff is entitled to recover according 
to the i)rinciples pertaining to that class 
of actions, as distinguished from actions 
on contract. And this is the settled doc- 
trine and practice in this state. Stockton 
v. Frey,4 Gill, 406; Railroad Co. v. Blocher, 
27 Md. 277, 287; Turnpike Road v. Boone, 
45 Md. 344; Stokes v. Saltonstall, 13 Pet. 
181. The motion for reargument must be 
overruled. 

Stone, J., dissented. 



So a tort, as a violation of legal duty, may involve, as one of its 
elements, a breach of contract. 



(87 N. Y. 382.) 
Rich v. New York Cent. & H. R. E.Co. 
.Court 0/ Appeals of New York. Jan. 17, 1882.) 

1. Tort Involvins Bkeach of Contract. 

An omission to perform a contract obligation 
may constitute a tort, vrhere that omission is also 
an omission of a legal duty; and such legal duty 
may arise, not merely out of relations of trust 
and confidence inherent in the nature of the con- 
tract itself, but may spring from extraneous cir- 
cumstances, not constituting elements of the con- 
tract, as such, although connected with it and 
dependent upon it. The duty and the tort grow 
out of the entire range of facts, of which the 
breach of contract is but one. 

2. Same — Fraud — Evidence. 

The complaint, in an action against a railroad 
company, alleged, in substance, that land owned 
by plaintiff, very valuable, but heavily mort- 
gaged, had greatly depreciated in value in conse- 
quence of the removal of defendant's depot from 
die vicinity, and could only be restored to some- 



thing like its former value, and saved from the 
sacrifice of a foreclosure in a time of depression, 
by the prompt return of the depot to its former 
site: that, to secure this result, plaintiff surren- 
dered valuable riparian rights to defendant, up- 
on its agreement to restore the depot as soon as 
practicable; but that, because of plaintiff's re- 
fusal to consent, without compensation for dam- 
ages, to the closing of a street, which would 
have greatly injured his property, defendant, 
fully understanding plaintiff's situation, mali- 
ciously and willfully broke its agreement, and 
delayed a restoration of the depot, for the ex- 
press purpose of preventing plaintiff from being 
enabled to ward off a foreclosure, and instigated 
a sale by the mortgagee under the foreclosure 
decree, at which the property was bid oft by the 
mortgagee for a comparatively small sum; and 
thereupon the street was closed, the mortgagee 
having been induced to waive all damages there- 
for, and the depot was restored. At the trial, it 
was conceded that a good cause of action, sound- 
ing in tort, was stated in the complaint. Held, 
that one separate and distinct unlawful act was 
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alleged, being the unreasonable delay in restoring 
the depot to its oi-iginal location, which was un- 
lawful, not inherently or in itself, but solely by 
force of the conti-act with plaintiff; that the tort 
pleaded was au actual and affirmative fraud,— 
an alleged scheme to accomplish a lawful pur- 
pose by unlawful means, — the breach of contract 
being only one of the elements which constituted 
the tort; and that it was error to exclude, as im- 
material, evidence offered by plaintiff to prove 
the agreement to restore the depot, and its breach, 
the situation of the parties in respect of their 
several properties, the existence of the mort- 
gage, and the instigation of the foreclosure by de- 
fendant, and statements by defendant's officers as 
to their reasons for refusing to restore the depot. 

Appeal from supreme court, general 
term, Kei-oiicl department. 

Action by Josiah Rich against the New 
York Central & Hudson River Railroad 
Company. The complaint alleged, in sub- 
stance, that about the year IfSDO plaintiff, 
with others who were the owners of cer- 
tain lands in the village of Yonkers, en- 
tered into an agreement with the Hudson 
River Railroad Company to convey to 
said corporation a site for its depot, and 
fill in the same, and lay out and grade 
their lands so as to give convenient com- 
munication between the depot and the 
business portion of said village, said com- 
pany agreeing to pay the actual cost of 
filling in the depot site, and to erect and 
ever after maintain its depot thereon; 
that said agreement was carried out, the 
site conveyed, and the depot erected; 
that defendant succeeded to the rights, 
franchises, and obligations of said Hud- 
eon River Railroad Company, and plain- 
tiff ac(iuired the titles of the other owners 
of said remaining lands; that there was a 
navigable inlet crossed by said railroad, 
known asthe "Nepperhan" or "Saw-Mill" 
river; that said Hudson River Railroad 
Company, having no right to cut off or ob- 
struct the navigation in said inlet, bad 
constructed and maintained a draw- 
bridge over it; that it subsequently pro- 
cured the passage of an act of the legisla- 
ture, authorizing it to bridge said inlet 
without an opening or draw, on making 
compensation to the riparian owners; 
that defendant, to avoid the payment of 
such compensation, "resolved to accom- 
plish the same object by artifice and 
strategy," and so threatened said ripari- 
an owners that, unless they would sur- 
render their rights, and consent to the 
construction of such bridge, it would re- 
move its depot, and, upon said owners re- 
fusing so to do, did remove its depot to 
a point above a third of a milenorth ; thHt 
plaintiff, a short time previous to the 
threatened removal, had borrowed, on 
his bond secured by mortgage on his said 
lands, the sum of $35,000, most of which 
was expended in erecting stores on his 
said lands, directly opposite and about 
100 feet south of said depot, and, if the 
depot had not been removed, could have 
rented said stores and the adjacent lots 
for S'o,000 per annum, and could have sold 
other lots for sufficient to pay off said 
mortgage, but that in connequenceof such 
removal his premises became wholly uu- 
productive and unsalable; that, in or- 
der to have the depot restored to its origi- 
nal site and to save his property from be- 



ing sacrificed, he was Induced and coerced 
into giving his consent to the (;losing of 
said draw-bridge, and an agreement was 
entered into on March 7, 1877, by which 
defendant, in consideration of such con- 
sent, agreed that it would, "as soon as 
practicable, and within a reasonable 
time, build and forever thereafter main- 
tain its principal passenger depot for 
Youkers" upon said original site; that 
defendant thereupon removed the draw- 
bridge, and erected a permanent bridge 
over the inlet; that it also erected a new 
depot on the old site, and had the same 
ready for use about April 15, 1878, but ab- 
solutely refused to open or establish its 
depot there unless the common coun- 
cil of Yonkers would pass an ordi- 
nance declaring and ordering the closing 
of a portion of a street which crossed its 
tracks, so that it could build a fence in- 
olosingsaid tracks, which would so exclude 
the plaintiff and others from the right and 
privilege of crossing said tracks to the 
steam-boat docks on the Hudson river; 
that defendant procured the passage of 
an act of the legislature amending the 
cnarter of Yonkers so as to provide for 
the assessment and payment of damages 
claimed by the owners of land injuriously 
affected by the closing of a street; that 
the closing of said street would have dam- 
aged plaintiff's property to, at least, the 
sum of $50,000, and would have neutral- 
ized, in great measure, all the benefits de- 
rived from the restoration of the depot; 
that plaintiff and others sent in remon- 
strances to the common council against 
such discontinuance, and it refused to 
Ijass an ordinance to that effect, because 
of the large amount of damages the city 
would have to pay; that, upon such re- 
fusal being made known, defendant's offi- 
cers publicly asserted that it would never 
open said new depot until said ordinance 
was passed, and would tear down the 
new depot, or useit exclusively for freight, 
"in all of which the defendant was actu- 
ated by malice and vindictiveness towards 
plaintiff, and a design to crush, ruin, and 
destroy him;" that ia consequence of 
the removal of the depot, and the conse- 
quent unproductiveness of plaintiff's prop- 
erty, he was unable to pay the interest on 
said bond and mortgage, and foreclosure 
was commenced, and a decree of foreclos- 
ure and sale was made, but that the 
mortgagee had foreborne selling to give 
plaintiff the benefit of the re-establishment 
of the depot; that defendant's officers 
and agents, after the refusal of the com- 
mon council to pass the said ordinance, 
called ujjon the mortgagee, and induced 
it "to withdraw the grace and favor" ac- 
corded to plaintiff and to advertise the 
property immediately for sale, so as to 
cut off plaintiff's claim for damages, the 
mortgagee having been induced to wiive 
any such claim ; that the "scheme or plan 
which had been so concocted and ar- 
ranged by and in the interest and for the 
special benefit and advantage of the de- 
fendant, to enable it to evade and violate 
with impunity its aforesaid covenant 
and obligation with the plaintiff, » » * 
and to escape the payment of its fair and 
just proportion of the plaintiff's damages 
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on the closing of xaid street, was fully car- 
ried out and executed by the instigation 
and connivance of the defendant;" that 
plaintiff's entire property was sold under 
said decree, and bid off by the mortgagee 
for f ilO.OOO, and thereupon the ordinance 
was passed closing said street, and defend- 
ant immediately opened the new depot; 
and that "defendant, by means of the 
wrongs, injuries, and grievances afore- 
said, and its malicious and unlawful ac- 
tions in doing as aforesaid, has inflict'ed 
pecuniary loss and damage upon the 
plaintiff to the amount of «150,000;" for 
which sum judgment was asked. 

At the trial plaintiff offered in evidence 
the agreement of 1877, which was objected 
to and excluded as irrelevant and incom- 
petent. Plaintiff also offered to show the 
alleged breach of that contract, the value 
of the property conveyed to defendant, 
and the establishment of the depot origi- 
nally thereon ; that defendant caused and 
procured the sale of defendant's property 
under the foreclosure decree to deprive 
him of his claim for damages for closing 
the street; that it was sold for less tli an 
one-fifth of its value; that plaintiff was 
dispossessed at the Instigation of defend- 
aut; and that if the depot had been re-es- 
tablished the marliet value of the property 
would have been largely increased. 
Plaintiff also offered to prove an interview 
with defendant's officers in reference to the 
removal and re-establishment of the de 
pot, and the reasons they assigned for the 
removal and refusal to restore it, and also 
tlie amount of damage sustained by plain- 
tiff in consequence of defendant's omission 
and refusal to re-establish the depot under 
the agreement of 1877. all of which was ob- 
jected to and excluded on the same 
ground. 

Defendant moved for a dismissal of the 
complaint on the following grounds: 
"First. Because the plaintiff has not laid 
the foundation, by any of the several 
agreements in evidence, to sustain a cause 
of action for damages arising from any 
-wrongful act of the defendant in respect 
to the property of the plaintiff. Second. 
Because the gist of this action is the ma- 
licious and unlawful acts of the defendant 
in pursuing a scheme or plan to Injure the 
plaintiff by depriving him of his jjroperty, 
based upon an alleged malicious violation 
of certain alleged contracts. The proof 
offered fails to malse out any cause of ac- 
tion as set forth in the complaint, and 
would not sustain any verdict against the 
defendant for any damages in this action. 
Third. Because the complaint sets forth 
but a single cause of action, and the plain- 
tiff cannot legally found a claim for dam- 
ages upon the alleged breach of any one of 
the several agreements or contracts re- 
ferred to. " 

The motion was granted, and judgment 
for defendant was entered on the dismiss- 
al of the complaint, w^hich, on appeal 
therefrom by plaintiff, was affirmed by 
the general term. Plaintiff appealed from 
the judgment of the general term. 

R. W. Van Pelt, for appellant. William 
Allen Butler, for respondent. 

Flnch, J. We have been unable to find 



any accurate and perfect definition of a 
"tort." Between actions plainly ex con- 
tractu and those as clearly ex delicto there 
exists what has been termed a "border- 
land," where the lines of distinction are 
shadowy and obscure, and the tort and 
the contract so approach each other, and 
become so nearly coincident, as to make 
their practical separation somewhat difH- 
cult. Moak'sUnderh. Torts, 23. The text- 
writers either avoid a definition entirely, 
(Addison on Torts;) or frame one plainly 
imperfect, (2 Bouv. Law Diet. 600;) or de- 
pend upon one which they concede to be 
inaccurate, but hold sufficient for judicial 
purposes. (Cooley, Torts, 3, note 1; 
Moak's Underh. Torts, 4; 1 Hil. Torts, 1.) 
By these last authors a tort is described 
in general as "a wrong independent of 
contract. " And yet, it is conceded that a 
tort may grow out of, or make part of, 
or be coincident with, a contract, (2 Bou- 
vler, supra;) and that precisely the same 
state of facts between the same parties 
may admit of an action either ex contractu 
or ex delicto, (Cooley, Torts, 90.) In such 
cases the tort is dependent upon, while at 
the same time independent of, the con- 
tract; for if the latter imposes the legal 
duty upon a person, the neglect of that 
duty may constitute a tort founded upon 
a contract. 1 Add. Torts, 13. Ordinarily, 
the essence of a tort consists in the viola- 
tion of some duty due to an individual, 
which duty is a thing different from the 
mere contract obligation. When such 
duty grows out of relations of trust and 
confidence, as that of the agentto his prin- 
cipal or the lawyer to his client, the 
ground of the duty is apparent, and the 
tort is, in general, easily separable from 
the mere breach of contract. But where 
no such relation flows from the consti- 
tuted contract, and still a breach of its ob- 
ligation is made the essential and princi- 
pal means, in combination with other and 
perhaps innocent acts and conditions, of 
inflicting another and different injury, and 
accomplishing another and different pur- 
pose, the question whether such invasion 
of a right is actionable as a breach of con- 
tract only, or also as a tort, leads to a 
somewhat difficult search for a distin- 
guishing test. 

In the present case, the learned counsel 
for the respondent seems to free himself 
from the difficulty by practically denying 
the existence of any relation between the 
parties except that constituted by the 
contract itself, and then, insisting that such 
relation was not of a character to origi- 
nate any separate and distinct legal duty, 
argues that, therefore, the bare violation 
of the contract obligation created merely 
a breach of contract, and not a tort. He 
says that the several instruments put in 
evidence showed that there never had 
been any relation between the plaintiff 
and the railroad company, except that of 
parties contracting in reference to certain 
specific subjects, by plain and distinct 
agreements, for any breach of which the 
parties, respectively, would have a rem- 
edy, but none of which created any such 
rights as to lay the foundation for a 
charge of willful misconduct or any other 
tortious act. Upon this theory, the cas* 
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was tried. Every offer to prove the con- 
tracts, and especially their breach, was 
resisted upon the ground that the com- 
plaint, through all its Ions history ot 
plaintiff's grievances, alleged but a single 
cause of action, and that for a tort, and 
therefore soniethin.a; else, above and be- 
yond and outside of a mere breach of con- 
tract, must be shown, and proof of sucli 
breach was immaterial. From every di- 
rection in which the plaintiff approached 
the allej^atious of his complaint, the same 
barrier obstructed his path and excluded 
his proof. Whatever may be true of tlie 
earlier agreements between the plaintiff 
and the railroad company, and concedinj;-. 
what seems probable, that the evidence 
relating to them was properly rejected, 
on tlie ground that they left the defendant 
entirely at liberty to change the site of its 
depot, so that such change was in no re- 
spect either unlawful or wrong, there was 
yet a later agreement by the terms of 
•>vhieh the defendant was bound, as soon 
as practicable and within a reasonable 
time, to restore the depot to its old loca- 
tion. The complaint explains the impor- 
tance of such restoration to the plaintiff. 
It alleges that valuable i)rnperty of his, 
heavily mortgaged, had depreciated in 
value in consequence of the removal of the 
depot, and could only be restored to some- 
thing like its old value, and saved from 
the sacrifice of a foreclostire in a time of 
depression, by the prompt return of the 
dejiot to its former site. The complaint 
further avers that, to secure this result, 
the plaintiff has surrendered valuable ri- 
parian rights to the defendant, but the 
latter, fully understanding the situation, 
maliciously and willfully broke its agree- 
ment, and delayed a restoration of the de- 
pot, for the express purpose of preventing 
plaintiff from being enabled to ward oft a 
foreclosure of the mortgage, and itself in- 
stigated such foreclosure, and caused the 
ultimate sacrifice. For the breach of this 
contract to restore the depot within a 
reasonable time the plaintiff had a cause 
of action. But that was not the one with 
which he came into court. His complaint 
was for a single cause of action, and that 
for a tort ; and what that alleged tort 
was it is quite necessary to know, and in 
what respect and how it differs from a 
mere breach of contract, in order to de- 
termine whether the rejected proofs were 
admissible or not. 

That a good cause of action, Rounding 
in tort, was stated in the complaint was 
not denied upon the trial. Neither by de- 
murrer nor by motion was the suHiciency 
of the complaint in any luanner assailed. 
The second ground upon which a nonsuit 
was asked practically confessed that there 
was a good cause of action, but merely 
a failure to prove it. The ground 
stated was "because the gist of this ac- 
tion is the malicious and unlawful acts ot 
the defendant in pursuing a scheme or 
plan to injure the plaintiff by depriving 
him of his jjroperty, based upon an al- 
leged malicious vi(jlation of lertain al- 
leiied contracts, but the proof ofl'ered fails 
to make out any cause of action as set 
forth in the complaint. " The opinion of 
the general term distinctly concedes the 



point, saying that the facts alleged made 
out "a clear case ot fraud." And on the 
present appeal the learned counsel for the 
respondent explicitly admits, in his brief, 
that it was competent for the plaintiff, 
under the issue of fact joined by the plead- 
ings, to give evidence ot any ot the alleged 
wrongful acts charged in the complaint, 
as a basis for the claim ot damages which 
he asserted. There was therefore some- 
thing to try, — something which was sus- 
ceptible of proof; a tortious act or omis- 
sion, or a series of such acts or omissions, 
properly alleged in the complaint, and 
open to the [)lain tiff's evidence. Why he 
was not ])ermitted to have a single one of 
the 40 questions put to his witnesses an- 
swered becomes, now, the important in- 
auiry. It will not be necessary to con- 
sider them all, for many were excluded for 
a defect in their form, or because totally 
immaterial, or in tlie exercise of the proper 
discretion as to the order ot proof, but 
enough remain, and may bo grouped to- 
gether, to raise the serious question ar- 
gued at the bar. 

The plaintiff offered to show the agree- 
ment ot March, 1S77, between himself and 
the railroad company, for the restoration 
of the depot to its original site within a 
reasonable time, and the breach of that 
agreement by the defendant company. 
'I'he objection, put upon the ground that 
the offered proof was irrelevant and in- 
comt)etent, was sustained, and the evi- 
dence excluded. The plaintiff then sought 
to show how long a time elapsed, after 
the execution of the contract, before the 
depot was re-established at the foot of 
Main street; w^hether an interval did oc- 
cur, and how much time elapsed from the 
date of the contract to the building of the 
new depot, — which evidence was also ex- 
cluded as immaterial. A series of ques- 
tions were further put, to show what the 
defendant did, if anything, in and about 
procuring plaintiff's mortgaged property 
to be sold and sacrificed under the mort- 
gage; when the foreclosure took place; at 
whose instigation; and at what price, 
compared with its real value, theproiierty 
was sold. Thesequestions were excluded. 
The plaintiff also attempted to show that 
the re-establishment of tiie depot at the 
foot of Main street would have largely in- 
creased the value of his adjoining proper- 
ty covered by the mortgage. That evi- 
dence was rejected. The plaintiff was 
then asked it he had an interview with the 
officers of the defendant in reference to the 
removal and the re-establishment of the 
depot. This question was objected to, 
and the only ground assigned was, "as it 
is in writing." No proof of tliat was giv- 
en. The case shows nothing but the as- 
sertion of the party objecting, and there- 
upon the witness was not permitted to 
answer the inquiry whether he had an in- 
terview at all. He was then asked what 
reasons they assigned tor removing the 
depot, and refusing to bring it back, and 
this v\ as excluded. And in the end the 
plaintiff was nonsuited because he had 
given no proof ot a tort or a fraud. He 
now insists that he was first debarred 
from giving such proof, and then nonsuit- 
ed because he had not given It. 
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The exclusion of proof of the contract 
for re-establishing the depot, and the will- 
ful and Intended breach of that contract, 
bring up for our consideration the ques- 
tion principally argued. Such exclusion 
must rest for its Justification upon the 
theory of the defendant's counsel, already 
adverted to, which we are troubled to 
reconcile with his concession that a cause 
of action was alleged in the complaint. 
At the foundation of every tort must lie 
some violation of a legal duty, and there- 
fore some unlawful actor omission. Cool- 
ey. Torts, 60. Whatever, or how numer- 
ous or formidable, may be the allegations 
of conspiracy, of malice, of oppression, of 
vindictive purpose, they are of no avail. 
They merely heap up epithets, unles.s the 
purpose intended or the means by which 
it was to be accomplished are shown to be 
unlawful. O'Callaghan v. Cronan, ]21 
Mass. 114; Mahan v. Brown, 13 Wend. 261. 
The one separate and distinct unlawful 
act or omission alleged in this complaint, 
or rather the only one so separable which 
we can see may have been unlawful, was 
the unreasonable delay in restoring the 
depot to its original location; and that 
was unlawful, not inherently or in itself, 
but solely by force of the contract with 
plaintiff. The instigation of the sale on 
foreclosure, as a separate fact, may have 
been unkind, or even malicious, but can- 
not be said to have been unlawful. The 
mortgagee had a perfect right to sell, ju- 
dicially established, and what it might 
lawfully do it was not unlawful to ask it 
to do. The act of instigating the sale 
may be material, and have force, as one 
link in a chain of events, and as serving to 
explain and characterize an unlawful pur- 
pose, pursued b.v unlawful means; but, in 
and of itself, it was not an unlawfut act, 
and cannot serve as the foundation of a 
torr. Randall v. Hazelton, 12 Allen, 412. 
We are forced back, therefore, to the con- 
tract for re-establishing the depot, and its 
breach, as the basis or foundation of the 
tort pleaded. If that will not serve the 
purpose in some manner, by some connec- 
tion with other acts and conditions, tlien 
there was no cause of action for a tort 
stated in the complaint. We are thu.s 
obliged to study the doctrine advanced by 
the respondent, and measure its range and 
extent. It rests upon the idea that, un- 
less the contract creates a relation, out of 
whichrelation springs a duty, Independent 
of the mere contract obligation, though 
there may be a breach of the contract, 
there is no tort, since there is no duty to 
be violated. And the illustration given is 
the common case of acontractof affreight- 
ment, where, beyond the contract obliga- 
tion to transport and deliver safely, there 
is a duty, born of the relation established, 
to do the same thing. In such a case, and 
in the kindred cases of principal and 
agent, of lawyer and client, of consignor 
and factor, the contractestablishes a legal 
relation of trust and confidence; so that, 
upon a breach of the contract, there is not 
merely a broken promise, but, outside 
of and beyond that, there is trust be- 
trayed and confidence abused. There is 
constructive fraud, or a negligence that 
operates as such ; and it is that fraud and 



that negligence which, at bottom, make 
the breach of contract actionable as a 
tort. Coggs V. Bernard, 2 Ld. Raym. 909; 
Orange Bank v. Brown, 3 Wend. 161, 162. 

So far we see no reason to disagree with 
the learned counsel for the respondent 
save in one respect, but that is a very im- 
portant one. Ending the argument at 
this point leaves the problem of the case 
still unsolved. If a cause of action for a 
tort, as admitted, was stated in the com- 
plaint. It helps us but little to learn what 
it was not, and that it does not fall with- 
in a certain class of exceptional cases, and 
cannot be explained by them. We have 
yet to understand what it is, if it exists 
at all, as a necessary preliminary to any 
just appreciation of the relevancy or ma- 
teriality of the rejected evidence. The gen- 
eral term, as w^e have remarked, described 
the tort pleaded as a " clear case of fraud. " 
If that be true, it cannot depend upon a 
fiduciary or other character of the relation 
constituted by the contract merely, for no 
such relations existed; and there must be 
some other relation not created by the 
contract alone, from which sprang the 
duty which was violated. Let us analyze 
the tort alleged somewhat more closely. 

At the date of the contract, the com- 
plaint shows the relative situation and 
needs of the two parties. The railroad 
company desired to close the draw over 
the Nepperhan river, and substituted a 
solid bridge. With the growth of its busi- 
ness and the multitudes of Its trains the 
draw had become a very great evil and 
a serious danger. The effort to dispense 
with it was in itself natural and entirely 
proper. On the other hand, the plaintiff 
was both a riparian owner above the draw, 
and likely to be injured in that ownership 
by a permanent bridge, and had suffered, 
and was still suffering, from a severe de- 
preciation in the value of his property 
near Main street by the previous removal 
of the railroad station. The defendant 
was so far master of the situation that it 
could and did shut off the plaintiff to a 
choice of evils. He might insist upon the 
draw, and leave his mortgaged property 
to be lost from depreciation, and save his 
riparian rights, or he might surrender the 
latter to save the former. This last was 
the alternative which he selected, and the 
contract of 1S77 was the result. In the 
making of this contract there was no de- 
ceit or fraud, and no legal or actionable 
wrong, on the part of the defendant. If 
it drove a hard bargain, and had the ad- 
vantage in the negotiation, it at least in- 
vaded no legal right of the plaintiff, and 
he was free to contract or not, as he 
pleased. The complaint does not allege 
that at the execution of this agreement 
there was any purpose or intention of not 
fulfilling its terms. The tort, if any, orig- 
inated later. What remains then is this: 
the railroad company conceived the idea 
of closing Main street to any travel where 
it passed their tracks at grade; of substi- 
tuting a bridge crossing in its stead ; and 
of fencing in its track along the street 
beneath, so as to compel access to the 
cars through its depot in such manner 
that the purchase of tickets could be com- 
pelled. This, in itself, was a perfectly law- 
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fill purpose. The srarle crossing was a 
death trap, and the interest of the com- 
pany and the safety of individuals alilje 
made a change desirable, and the closing 
in of tlie depot was in no sense reprehensi- 
ble. But there \\ as a ditticulty in the 
way. The plaintiff jigain stood as an ob- 
stacle in tlie path. The closing of Main 
street, though beneficial to the company, 
was to him and his adjoining property 
claimed to be a very serious injury. He 
declined to consent, except upon theVondi- 
tion of an award of heavy damages, and 
in dread of that peril the common council 
refused to pass the necessary ordinance. 
At this point, according to the allegations 
of the complaint. If at all or ever, arose 
the tort. It is alleged that the defendant, 
in order to reach a lawful result, planned 
a fraudulent scheme lor its accomplish- 
ment by unlawful means, and through an 
injury to the plaintiff, which would strip 
him of his damages by a complete sacri- 
fice of his property. That plan was exe- 
cuted in this manner: The company will- 
fully and purposely refused to perform its 
contract. It had built its permanent 
bridge over the Nepperhan, and so re- 
ceived the full considerations of its prom- 
ise; its new depot was substantially fin- 
ished and ready for occupation; and no 
just reason remained why its contract 
should not be fulfilled. But the company 
refused. It did not merely neglect or de- 
lay ; it openly and publicly refused. The 
purpose of that public refusal was appar- 
ent, lb was to drive the plaintiff's mort- 
gagee to a foreclo.sure ; it was to shut out 
frf)m jjlaintiff that appreciation of his 
property which would enable him to save 
it ; it was to strip him of it, so as to ex- 
tinguish the threatened damages, and 
thus procure the assent of the common 
council, and get Main street closed. This 
unlawful refusal to perform the contract, 
this deliberate announcement of the pur- 
pose not to restore the depot, was well 
calculated to influence the mortgagee to- 
wards a foreclosure. But the defendant's 
direct instigation was added. The fore- 
closure came; the mortgagee bid in the 
property at a sacrifice; swiftly followed 
a release of damages, an ordinance of 
the common council, the closing of Main 
street, and then the restoration of the de- 
pot. 

We are thus able to see what the tort 
pleaded was. It was not a construclive 
fraud, drawn from a violation of a duty 
imposed by law out of some specific rela- 
tion of trust and confidence, but an actual 
and affirmative fraud, — an alleged scheme 
to accomplish a lawful purpose by unlaw- 
ful means. There was here, on the theory 
of the complaint, something 'more than a 
mere breach of contract. That breach 
was not the tort; it was only one of the 
elements v.'hich constituted it. Beyond 
that, and outside of that, there was said 
to have existed a fraudulent scheme and 
device by means of that breach to procure 
the foreclosure of the mortgage at a par- 
ticular time and under such circumstances 
as would make that foreclosure ruinous 
to the plaintiff's rights, and remove him 
as an obstacle by causing him to Jose his 
property, and thereby his means of re- 



sistance to the purpose ultimately sought. 
In other words, the necessary theory ol 
the complaint is that a breach of contract 
may be so intended and planned; so pur- 
posely fitted to time and circumstances 
and conditions; so interwoven into a 
scheme of oppression and fraud ; so made 
to set in motion innocent causes which 
otherwise would not operate, — as to cease 
to be a mere breach of contract, and be- 
come, in its association with the attend- 
ant circumstances, a tortious and wrong- 
ful act or omission. 

It may be granted that an omission to- 
perform a contract obligation is never a 
tort, unless that omission is also an 
omission of a legal duty. But such legal 
duty may arise, not merely out of certain 
relations of trust and confidence, inherent 
in the nature of the contract itself, as in 
the case referred to in the respondent's ar- 
gument, but may spring from extraneous 
circumstances, not constituting elements 
of the contract as such, although connect- 
ed with and dependent upon it, and born 
of that wider range of legal duty which 
is due from every man to his fellow, to 
respect his rights of property and person, 
and refrain from invading them by force 
or fraud. It has been well said that the 
liability to make reparation of an injury 
rests, not upon the consideration of any 
reciprocal obligation, but upon an origi- 
nal moral duty enjoined upon every person 
so to conduct himself, or exercise his own 
rights, as not to injure another. Ker- 
whaker v. Eailroad Co., 3 Ohio St. 188. 
Whatever its origin, such legal dutj' is 
uniformly recognized, and has been con- 
stantly applied as the foundation of ac- 
tions for wrongs; and it rests upon and 
grows out of the relations which men 
bear to each other in the frame-work of 
organized society. It is then doubtless 
true that a mere contract obligation may 
establish no relation out of which a sepa- 
rate or specific legal duty arises, and yet 
extraneous circumstances and conditions, 
in connection with it, may establish such 
a relation as to make its performance a 
legal duty, and its omission a wrong to 
be redressed. The dutj' and the tort 
grow out of the entire range of facts, of 
which the breach of the contract was but 
one. The whole doctrine is accurately 
and concisely stated in 1 Chit. PI. 135, 
that, "if a common-law duty result from 
the facts, the party may be sued in tort 
for any negligence or misfeasance in the 
execution of the contract." It is no diffi- 
culty that the mortgagee's agreement to- 
give time, and postpone the sale for 
plaintiff's benefit, was invalid, and a mere 
act of grace which could not have been 
compelled. If it is made plain that the 
mortgagee would have waited but for the 
fraudulent scheme and conduct of the de- 
fendant, that is enough. Benton v. Pratt, 
2 Wend. 385; Rice v. Manley, fiC N. Y. 83. 
Nor is it a difficulty that the injury suf- 
fered was the result of a series of acts, 
some of which were lawful and innocent. 
Cooley, Torts, 70; Bebiuger v. Sweet, 1 
Abb. N. C. 263. 

Assuming, now, that we correctly un- 
derstand what the tort pleaded was, and 
which was conceded to constitute a caus& 
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of action, it seems to us qaite clear that 
the plaintiff was improperly barred from 
proving it. From the very nature of the 
case, a fraud can seldom be proved direct- 
ly, and almost uniformly Is an inference 
from the character of the whole transac- 
tion, and the surrounding and attendant 
circumstances. Proof of the contract, 
and its breach, of the delay in restoring 
of the depot, and the reasons therefor, 
were essential links in the chain. If the 
I)roof should go no further, a nonsuit 
would be proper, but without these ele- 
ments the tort alleged could not be estab- 
lished at all. And so the situation of the 
parties as It respected their several prop- 
erties, the existence of the mortgage, the 
agreement to postpone the sale, were ele- 
ments of the transaction proper to be 
shown. The plaintiff's interview with 
the officers of the defendant company, and 
their statement of the reasons for refusing 



to restore the depot, were Improperly ex- 
cluded. While we cannot know what It 
was which actually occurred, it is very 
plain that their statement of reasons 
would bear materially upon the issues in- 
volved. We are not concerned with the 
question of the wisdom of the plaintiff's 
choice of his form of action, or of what 
may result if the cause of action pleaded 
as a tort shall be hereafter assailed, in- 
stead of its sufficiency being conceded. It 
may well be that he has chosen the one 
most difficult to maintain, and that an 
action upon one or more of the contracts 
would be less surrounded by difficulties. 
But we have nothing to do with his 
choice. He is entitled to prove his cause 
of action if he can. The judgment should 
be reversed, and a new trial granted, cost 
to abide the event. All concur, except 
Eapallo and Miller, JJ., not voting. 
Judgment reversed. 



In cases of contract, "where no legal duty arises independent of con- 
tract, one not in privity ■with the defendant cannot recover 
against him in tort. 



(10 Mees. & W. 109.) 

WiNTERBOTTOM V. WRIGHT. 

(Court of Exchequer. June 6, 1842.) 

CONTRACTOB'S LIABILITY FOK InJUKY TO THIKD 

Pekson — Privity. 
Defendant contracted veith the postmaster gen- 
eral to provide a mail-coach to convey the mall 
between two places, and other persons contracted 
to supply horses and coachmen for the same pur- 
pose, and hired plaintiff to drive the coach. 
Plaintiff, while driving the coach, was injured 
by its breaking down from latent defects in its 
construction. Held, that plaintiff could not 
maintain an action against defendant for such 
injury, there being no privity of contract be- 
tween them. 

Demurrer to pleas. 

Action on the case. The declaration 
stated that the defendant was a con- 
tractor for the supply of mail-coaches, and 
had in that charactsr contracted for hire 
and reward, with the postmaster general, 
to provide the mail-coach for the purpose 
of conveying the mail-bags from Hart- 
ford, in the county of Chester, to Holy- 
head ; that the defendant, under and by 
virtue of the said contract, had agreed 
with the said postmaster general that the 
said mall-coach should, during the said 
contract, be kept in a fit, proper, safe, and 
secure state and condition for the said 
purpose, and took upon himself, to-wit, 
under and by virtue of the said contract, 
the sole and exclusive duty, charge, care, 
and burden of the repairs, state, and con- 
dition of the said mail-coach; and it had 
become and was the sole and exclusive 
duty of the defendant, to-wit, under and 
by virtue of his said contract, to keep and 
maintain the said mail-coach in a fit, 
proper, safe, and secure state and condi- 
tion for the purpose aforesaid; that 
Nathaniel Atkinson and other persons, 
having notice of the said contract, were 
under contract with the postmaster gen- 



eral to convey the said mail-coach from 
Hartford to Holyhead, and to supply 
horses and coachmen for that purpose, 
and also not, on any pretense whatever, 
to use or employ any other coach or car- 
riage whatever than such as should be so 
provided, directed, and appointed by the 
postmaster general ; that the plaintiff, be- 
ing a raail-coachman, and thereby obtain- 
ing his livelihood, and while the said sev- 
eral contracts were in force, having notice 
thereof, and trusting to and confiding in 
the contract made between the defendant 
and the postmaster general, and believing 
that the said coach was in a fit, safe, se- 
cure, and proper state and condition for 
the purpose aforesaid, and not knowing 
and having no means of knowing to the 
contrary thereof, hired himself to the said 
Nathaniel Atkinson and his co-contractors 
as mail-coachman, to drive and take the 
conduct of the said mail-coach, which but 
for the said contract of the defendant he 
would not have done. The declaration 
then averred that thedefendant so improp- 
erly and negligently conducted himself, 
and so utterly disregarded his aforesaid 
contract, and so wholly neglected and 
failed to perform his duty in this behalf, 
that heretofore, to-wit, on the 8th of 
August, 1840, while the plaintiff, as such 
mail-coachman, so hired, was driving the 
said mail-coach from Hartford to Holy- 
head, the same coach being a mail-coach, 
found and provided by the defendant un- 
der his said contract, and thedefendant 
then acting under his said contract, and 
having the means of knowing and then 
well knovring all the aforesaid premises, 
the said mail-coach being then in a frail, 
weak, infirm, and dangerous state and 
condition, to-wit, by and through cer- 
tain latent defects in the state and condi- 
tion thereof, and unsafe and unfit for the 
use and purpose aforesaid, and from no 
other cause, circumstance, matter, or 
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thing; whatsoever, gave way and broke 
down, whereby the plaintiff was thrown 
from his seat, and, in consequence of in- 
juries then received, had become lamed for 
life. To this declaration the defendant 
pleaded several pleas, to two of which 
there were demurrers; but, as the court 
gave no opinion as to their validity, it is 
not necessary to state them. 

■Ur. Peacock, in support of the demur- 
rers, argued against the suflSciency of the 
pleas, 

Mr. Byles, for the defendant, objected 
that the declaration was bad in substance. 
This is an action brought, not against At- 
kinson and his co-contractors, who were 
the employers of the plaintiff, but against 
the person employed by the postmaster 
general, and totally unconnected with 
them or with the plaintiff. Now, it is a 
general rule that, wherever a wrong 
arises merely out of the breach of a con- 
tract, which is the case on the face of this 
declaration, whether the form in which 
the action is conceived be ex contrnctu or 
ex delicto, the party who made the con- 
tract alone can sue. ToUir v. Sherstone, 

5 Mees. & W. 283. I! the rule were other- 
wise, and privity of contract were not 
requisite, there would be no limit to such 
actions. It the plaintiff may, as in this 
case, run through the length of three con- 
tracts, he may run through any number 
or series of them, and the most alarming 
consequences would follow the adoption 
of such a principle. For example, every 
one of the sufferers by such an accident as 
that which recently happened on the Ver- 
sailles Railway might have his action 
against the manufacturer of the defective 
axle. So, if the chain cable of an East In- 
dic.man were to break, and the vessel 
went aground, every person affected, 
either in person or property, by the acci- 
dent, might have an action against the 
manufacturer, and perhaps against every 
seller also of the iron. Again, suppose a 
gentleman's coachman were injured by 
the breaking down of his carriage, if this 
action be maintainable, he might bring 
his action against the smith or the coach- 
maker, although he could not sue his mas- 
ter, wlio is the party contracting with 
him. Priestle.y v Fowler, 3 Mees. & W. 1. 
There is no precedent to be found of such 
a declaration, except one in 8 Wentworth, 
Pleading, 397, which has been deemed very 
questionable. Eapson v. Cubitt, 9 Mees. 

6 W. 710, is an authority to show that 
the party injured by the negligence of an- 
other cannot go beyond the party who 
did the injury, unless he can establish that 
the latter stood in the relation of a serv- 
ant to the party sued. In Wltte v. 
Hague, 2 Dowl. & E. 33, where the plain- 
tiff sued for an injury produced by the ex- 
plosion of a steam-engine boiler, the de- 
fendant was personally present managing 
the boiler at the time of the accident. 
Levy v. Langridge, 4 Mees. & W. 337, will 
probably be referred to on the other side. 
But that case was expressly decided on 
the ground that the defendant who sold 
the guD by which the plaintiff was injured, 
although he did not personally contract 
with the plaintiff, who was a minor, knew 
that it was bought to be used by him. 



Here there is no allegation that the de- 
fendant knew that the coach was to be 
driven by the plaintiff. There, moreover, 
fraud was alleged in the declaration, and 
found by the jury, and there, too, the 
cause of injury was a weapon of a danger- 
ous nature, and the defendant was alleged 
to have had notice of the defect in its con- 
struction. Nothing of that sort appears 
upon this declaration. 

i\Jr. Peacock, contra,. 

This case is within the principle of 
the decision in Levy v. Langridge, 4 
Mees. & W. 337. Here the defendant 
entered, into a contract with a public of- 
ficer to supply an article which, if imper- 
fectly constructed, was necessarily dan- 
gerous, and which, from its nature and 
the use for which it was destined, was 
necessarily to he driven by a coachman. 
That is sufficient to bring the case within 
the rule established by Levy v. Langridge. 
In that case the contract made by the fa- 
ther of the plaintiff with the defendant 
was made on behalf of himself and his 
family generally, and there was nothing 
to show that the defendant was aware 
even of the existence of the particular son 
who was injured. Suppose a party made 
a contract with government for a supply 
of muskets, one of which, from its miscon- 
struction, burst and injured a soldier. 
There it is clear that the use of the weapon 
by a soldier would have been contemplat- 
ed, although not by the particular indi- 
vidual who received the injury ; and could 
it be said, since the decision in Levy v. 
Langridge, that he could not maintain an 
action against the contractor? So, if a 
coach-maker, employed to put on the 
wheels of a carriage, did it so negligently 
that one of them flew off, and a child of 
the owner were thereby injured, the dam- 
age being the natural and immediate con- 
sequence of his negligence, he would sure- 
ly be resi)onsible. So, if a party entered 
into a contract to repair a church, a 
work-house, or other public building, and 
did it so insufficiently that a person at- 
tending the former, or a pauper in the lat- 
ter, was injured by the falling of a stone, 
he could not maintain action against any 
other person than the contractor, but 
against him he must surely have a rem- 
edy. It is like the case of a contractor 
who negligently leaves open a sewer, 
wherehj- a person passing along the street 
is injured. It is clear that no action could 
bemaintained against the postmaster gen- 
eral. Hall V. Smith, 2 Bing, 156; Humphreys 
v.Mears,l Man. &R. 187; Priestley v. Fow- 
ler, 3 Mees. & W. 1. But here the decla- 
ration alleges the accident to have hap- 
pened through the defendant's negligence 
and want of care. The plaintiff had no 
opportunity of seeing that the carriage 
was sound and secure. [Ai.derson, B.: 
The decision in Levy v. Langridge pro- 
ceeds upon the ground of the knowledge 
and fraud of the defendant.] Here also 
there was fraud : the defendant represent- 
ed the coach to be in a proper state for 
use, and whether he represented that which 
is false within his knowledge, or a fact 
as true which he did not know to be so, it 
was equally a fraud in point of law, for 
which he is responsible. 
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Abinger, C. B. I am clearly of opinion 
thut the defendant is entitled to our judg- 
ment. We ouglit not to permit a doubt 
to rest upon tliis Mubject, for our doing so 
miglit be the means of letting in upon an 
an infinity of actions. Tliis is an action 
of the first impression, and it has been 
brought in ^pite of the precautions ■which 
■were taken in the judgment of this court 
in the case of Levy v. Langridge, 4 Mees. 
& W. 337, to obviate any notion tliat such 
an action could be maintained. We ought 
not to attempt to extend the principle of 
that decision, ■which, although it has been 
cited in support of this action, wholly 
fails as anauthorityin its favor; for there 
the gun was bought for the use of the son, 
the plaintiff in that action, who could not 
make the bargain himself, but was really 
and substantially the party contracting. 
Here the action is brought simply because 
the defendant was a contractor with a 
third person, and it is contended that 
thereupon he became liable to everybody 
who might use the carriage. If there had 
been any ground for such action, there 
certainly would have been some precedent 
of it; but, with the exception of actions 
against innkeepers and some few other 
persons, no case of a similar nature has 
occurred in practice. That is a strong 
circumstance, and is of itself a great au- 
thority against its maintenance. It is, 
ho-wever, contended that, this contract 
being made on the behalf of the public by 
the postmaster general, no action could 
be maintained against him, and therefore 
the plaintiff must have a remedy against 
the defendant. But that is by no means 
a necessary consequence, — he may be rem- 
ediless altogether. There is no privity of 
contract between these parties ; and if the 
plaintiff can sue, every passenger, even 
any person passing along the road, who 
was injured by the upsetting of the coach, 
might bring a similar action. Unless we 
confine the operation of such contracts as 
this to the parties who entered into them, 
the most absurd and outrageous conse- 
quences, to which I can see no limit, would 
ensue. Where a part.y becomes responsi- 
ble to the public, by undertaking a public 
duty, he is liable, though the injury may 
have arisen from the negligence of his 
servant or agent. So, in cases of public 
nuisances, whether the act was done by 
the party as a servant, or in any other ca- 
pacity, you are liable to an action at the 
suit of any person who suffers. These, 
however, are cases where the real ground 
of the liability is the public duty, or the 
commission of the public nuisance. There 
is also a class of cases in which the law 
permits a contract to be turned into a 
tort; but, unless there has been some pub- 
lic duty undertaken, or public nuisance 
committed, they are all cases in which an 
action might have been maintained upon 
the contract. Thus a carrier may be sued 
either in assumpsit or cebsa; but there is 
no Instance in which a party, who was 
not privy to the contract entered into 
with him, can maintain any such action. 
The plaintiff in this case could not have 
brought an action on the contract. If he 
could have done so, what would have 
been his situation, supposing the post- 



master general had released the defend- 
ant? That would, at all events, have de- 
feated his claim altogether. By perml^fc- 
ting this action, we should be working 
this injustice: that after the defendant 
had done everything to the satisfaction of 
his employer, and after all matters be- 
tween them had been adjusted, and all ac- 
counts settled on the footing of their con- 
tract, we should subject them to be 
ripped open by this action of tort being 
brought against him. 

Alderson, B. I am of the same opinion. 
The contract in this case was made with 
the postmaster general alone; and the 
case is just the same as if he had come to 
the defendant, and ordered a carriage, 
and handed it at once over to Atkinson. 
If we were to hold that the plaintiff could 
sue in such a case, there is no point at 
which such actions would stop. The only 
safe rule is to confine the right to recover 
to those who enter into the contract; if 
we go one step beyond that, there is no 
reason why we should not go fifty. The 
only real argument in favor of the action 
is that this is a case of hardship; but that 
might have been obviated, if the plaintiff 
had made himself a party to the contract. 
Then it is urged that it falls within the 
principle of the case of Levy v. Langridge. 
But the principle of that case was simply 
this: that, the father having bought the 
gun for the very purpose of being used by 
the jjlaintitf, the defendant made repre- 
sentations by which he was induced to 
use it. Thei-e a distinct fraud was com- 
mitted on the plaintiff. The falsehood of 
the representation was also alleged to 
have been within the knowledge of the de- 
fendant who made it, and he was proper- 
ly held liable for the consequences. How 
are the facts of that case applicable to 
those of the present? Where is the allega- 
tion of misrepresentation or fraud in this 
declaration? It shows nothing of the 
kind. Our judgment must therefore be for 
the defendant. 

Gurnet, B., concurred, 

RoLFE, B. The breach of the defend- 
ant's duty, stated in this declaration, is 
his omission to keep the carriage in a safe 
condition; and, when we examine the 
mode in which that duty is alleged to have 
arisen, we find a statement that the de- 
fendant took upon himself, to-wit, under 
and by virtue of the said contract, the 
sole and exclusive duty, charge, care, and 
burden of the repairs, state, and condition 
of the said mail-coach, and during all the 
time aforesaid it had become and was the 
sole and exclusive duty of the defendant, 
to-wit, under and by virtue of his said con- 
tract, to keep and maintain the said mail- 
coach In a fit, proper, safe, and secure 
state and condition. The duty, therefore, 
is shown to have arisen solely from thh 
contract; and the fallacy consists in the 
use of that word "duty." U a duty to 
the postmaster general be meant, that is 
true; but if a duty to the plaintifl be in- 
tended, (and in that sense the word is evi- 
dently used,) there was none. This is one 
of those unfortunate cases in which there 
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certainly has been damnum, hut It is dam- 
aum absque injuria. It Is, no doubt, a 
iiardsh'.p upon tlie plaintiff to be witliout 
a remedy, but by that consideration we 



ought not to be influenced. Hard cases, 
it has been frequently observed, are apt 
to introduce bad law. 
Judgment for the defendant. 



(See, also, Loseo v. Clute, 51 N. Y. 494; Longmeid v. Holliday, 6 Exoh. 767; Carter y. Harden, 78 
Me. 528, 7 AU. Rep. 393.) 



But if, in cases of contract, the law^ imposes a duty towards third 
persons -who are not parties to the contract, such persons may 
recover in an action of tort. 



(6 N. Y. 397.) 

Thomas et al. v. Winchester. 

(Court of Appeals of New York. July, 1S52.) 

Breach of Coxtkact Involvi>'o Violatio:^ of 
Legal Duty to Third Persons — Prititt. 
Defendant, a manufacturer of and dealer in 
vegetable extracts for medicinal purposes, la- 
beled and sold, as extract of dandelion, which Is 
a harmless medicine, extract of belladonna, a 
poison, resembling in appearance the extract of 
dandelion ; and, after it had passed through the 
hands of other dealers, a portion of it was sold 
and administered, as extract of dandelion, to a 
patient, who was seriously injured thereby, field, 
that defendant was liable in damages to the per- 
son so injured, although there was no privity be- 
tween them, on the ground of a breach of the duty 
arising out of the nature of defendant's business 
and the danger to others incident to its misman- 
agement. 

Appeal from supreme court, general 
term, sixth district. 

Action by Samuel Thomas and Mary 
Ann Thomas, his wife, against the defend- 
ants, Winchester and Gilbert, for injuries 
to the plaintiff Mrs. Thomas, alleged to 
have been caused by the negligence of de- 
fendants. At the trial a verdict was ren- 
dered for plaintiffs against the defendant 
Winchester only, the defendant Gilbert 
having been acquitted by direction of the 
judge. A motion by defendant Winchester 
for a new trial-was denied, and judgment 
for plaintiffs was entered on the verdict. 
Defendant Winchester appealed from the 
Judgment. 

Cliarles P. Kirkland, for appellant. A^. 
Hill, Jr., for respondents. 

RuGGLES, C. J. This is an action brought 
to recover damages from the defendant for 
negligently putting up, labeling, and sell- 
ing, as and for the extract of dandelion, 
which is a simple and harmless medicine, 
a jar of the extract of belladonna, which 
is a deadly poison; by means of which the 
plaintiff Mary Ann Thomas, to whom, be- 
ing sicl{, a dose of dandelion was pre- 
scribed by a physician, and a portion of 
the pontents of the jar was administered 
as and for the extract of dandelion, was 
greatly injured, etc. The facts proved 
were briefly these: Mrs. Thomas being in 
111 health, her physicians prescribed for her 
a dose of dandelion. Her husband pur- 
chased what was believed to be the medi- 
cine prescribed, at the store of Dr. Foord, 
a physician and druggist in Cazenovia, 
Madison county, where the plaintiffs re- 
Bide. A small quantity of the medicine 
thus purchased was administered to Mrs. 
Thomas, on whom It produced very 
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alarming effects; such as coldness of the 
surface and extremities, feebleness of cir- 
culation, spasms of the muscles, giddiness 
of the head, dilation of the pupils of the 
eyes, and derangement of mind. She re- 
covered, however, after some time, from 
its effects, although for a short time her 
lite was thought to be in great danger. 
The medicine administered was belladon- 
na, and not dandelion. The jar from 
which it was taken was labeled, "J^ lb. 
dandelion, prepared by A. Gilbert, No. 108 
John street, N. Y. ; jar, 8 oz. " It was sold 
for and believed by Dr. Foord to betheex- 
tract of dandelion as labeled. Dr. Foord 
purchased the article as the extract of 
dandelionfrom James S. Aspin wall, a drug- 
gist at New York. Aspinwall bought it 
of the defendant as extract of dandelion, 
believing it to be such. The defendant 
was engaged at No. 108 John street, New 
York, in the manufactnre and sale of cer- 
tain vegetable extracts tor medicinal pur- 
poses, and in the purchase and sale of 
others. The extracts manufactured by 
him were put up in jars tor sale, and those 
which he purchased were put up by him 
in like manner. The jars containing ex- 
tracts manufactured by himself and those 
containing extracts purchased by him 
from others were labeled alike. Both 
were labeled like the jar in question, "as 
prepared by A.Gilbert." Gilbert was a 
person employed by the defendant at a 
salary as an assistant in his business. 
The jars were labeled in Gilbert's name, 
because he had been previously engaged 
in the same business on his own account 
at No. 108 John street, and probably be- 
cause Gilbert's labels rendered the articles 
more salable. The extract contained in 
the jar sold to Aspinwall, and by him to 
Foord, was not manufactured by the de- 
fendant, but was purchased by him from 
another manufacturer or dealer. The ex- 
tract of dandelion and the extract of bel- 
ladonna resemble each other in color, con- 
sistence, smell, and taste; but may, on 
careful examination, be distinguished, the 
one from the other, by those who are well 
acquainted with those article^!. Gilbert's 
labels were paid for by Winchester, and 
used in his business, with his knowledge 
and assent. 

The defendant's counsel moved for a 
nonsuit on the following grounds: (1) 
That the action could not be sustained, 
as the defendant was the remote vendor 
of the article in question ; and there was 
no connection, transaction, or privity be- 
tween him and the plaintiffs, or either oJ 
them. (2) That this action sought to 
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charge the defendant witli the conse- 
quences of the negligence of Aspinwall and 
Foord. (3) That the plaintiffs were liable 
to and chargeable with the negligence of 
Aspinwall and Foord, and therefore could 
not maintain this action. (4) That, ac- 
cording to the testimony, Foord was 
chargeable with negligence, and that the 
plaintiffs, therefore, could not sustain this 
suit against the defendant ; if they could 
sustain a suit at all, it would be against 
Foord only. (5) That this suit being 
brought for the benefit of the wife, and al- 
leging her as the meritorious cause of ac- 
tion, cannot be sustained. (6) That there 
was not sufficient evidence of negligence in 
thedefendant togo tothejury. The judge 
overruled the motion for a nonsuit, and 
the defendant's counsel excepted. 

The judge, among other things, charged 
the jury that if they should find from the 
evidence that either Aspinwall or Foord 
was guilty of negligence in vending, as 
and for dandelion, the extract taken by 
Mrs. Thomas, or that the plaintiff Thom- 
as, or those who administered it to Mrs. 
Thomas, were chargeable with negligence 
in administering it, the plaintiffs were not 
entitled to recover; but if they were free 
from negligence, and if the defendant Win- 
chester was guilty of negligence in put- 
ting up and vending the extracts in ques- 
tion, the plaintiffs were en titled to recover, 
provided the extract administered to Mrs. 
Thomas was the same which was put up 
by the defendant, and sold by him to As- 
pinwall, and by Aspinwall to Foord. 
That, if they should find the defendant lia- 
ble, the plaintiffs in this action were enti- 
tled to recover damages only for the per- 
sonal injury and suffering of the wife, and 
not for loss of service, medical treatment, 
or expense to the husband, and that the 
recovery should be confined to the actual 
damages suffered by the wife. The action 
was properly brought in the name of the 
husband and wife for the personal injury 
and suffering of the wife, and the case was 
left to the jury with the proper directions 
on that point. 1 Chit. PI. (Ed. of 1828) 62. 

The case depends on the first point tak- 
en by the defendant on his motion for a 
nonsuit; and the question is whether, the 
defendant being a remote vendor of the 
medicine, and there being no privity or 
connection between him andthe plaintiffs, 
the action can be maintained. If, in label- 
ing a poisonous drug \s ith the name of a 
harmless medicine, for public market, no 
duty was violated by the defendant, ex- 
cepting that which he owed to Aspinwall, 
his immediate vendee, in virtue of his con- 
tract of sale, this action cannot be main- 
tained. If A. build a wagon, and sell it 
to B., who sells it to C, and C. hires it 
to D., who, in consequence of the gross 
negligence of A. in building the wagon, is 
ovei turned and injured, T). cannot recover 
damages against A., the builder. A.'s ob- 
ligation to build the wagon faithfully 
arises solely out of his contract with B. 
The public have nothing to do with it. 
Misfortune to third persons, not parties 
to the contract, would not he a natural 
and necessary consecjuenceof the builder's 
negligence; and such negligence is not an 
act Imminently dangerous to human life. 



So, for the same reason, if a horse be de- 
fectively shod by a smith, and a person 
hiring the horse from the owner is thrown 
and injured in consequence of the smith's 
negligence in shoeing, the smith is not lia- 
ble for the injury. The smith's duty in 
such case grows exclusively out of his con- 
tract with the owner of the horse. It was 
a duty which the smith owed to him 
alone, and to no one else. And, although 
the injury to the rider may have hap- 
pened in consequence of the negligence of 
the smith, the latter was not bound, ei- 
ther by his contract or by any considera- 
tions of public policy or safety, to re- 
spond for his breach of duty to any one 
except the person he contracted with. 
This was the ground on which the case of 
Winterbottom v. Wright, 10 Mees. & VV. 
109, was decided. A. contracted with the 
postmaster general to provide a coach to 
convey the mail-bags along a certain line 
of road, and B. and others also contract- 
ed to horse the coach along the same line. 
a. and his co-contractors hired C, who 
was the plaintiff, to drive the coach. 
The coach, in consequence of some latent 
defect, broke down. The plaintiff was 
thrown from his seat, and lamed. It was 
held that C. could not maintain an action 
against A. for the injury thus sustained. 
The reason of the decision is best stated 
by Baron Kolfe: A.'s duty to keep the 
coach in good condition was a duty to 
the postmaster general, with whom he 
made his contract, and not a duty to the 
driver employed by the owners of the 
horses. 

But the case in band stands on a differ- 
ent ground. The defendant was a dealer 
in poisonous drugs. Gilbert was his 
agent in preparing them for market. The 
death or great bodily harm of some per- 
son was the natural and inevitable con- 
sequence of the sale of belladonna by 
means of the false label. Gilbert, the de- 
fendant's ageut, would have been punish- 
able for manslaughter if Mrs. Thomas 
had died in consequence of taking the false- 
ly labeled medicine. Every man who, by 
his culpable negligence, causes the death 
of another, although without intent to 
kill, is guilty of manslaughter. 2 Rev. St. 
p.662, § 19. A chemist who negligently sells 
laudanum in a phial labeled as paregoric, 
and thereby causes the death of a person 
to whom it was administered, is guilty 
of manslaughter. Tessymond's Case, 1 
Lewin, Cr. Cas. 169. "So highly does the 
law value human life that it admits of 
no justification wherever life has been 
lost, and the carelessness or negligence of 
one person has contributed to thedeathof 
another." Regina v. Swindall, 2 Car. & 
K. 232,233. And this rule applies, not on- 
ly where tne death of one is occasioned 
by the negligent act of another, but where 
it is caused by the negligent omission of 
a duty of that other. Regina v. Haines, 
Id. 368, 371. Although the defendant, Win- 
chester, may not be answerable criminally 
for the negligence of his agent, there can 
be no doubt of his liability in a civil ac- 
tion, in which the act of the agent is to 
be regarded as the act of the principal. 

In respect to the wrongful and criminal 
character of the negligence complained 
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of, the case differs widely from those put 
*)y the defendant's counsel. No such im- 
minent danger existed in those cases. In 
the present case the sale of the poisonous 
article was made to a dealer in dru^s, and 
not to a consumer. The injury, tlierefore, 
was not likely to fall on him, or on his 
vendee, who was also a dealer; but much 
more likely to be visited on a remote pur- 
chaser, as actually happened. The defend- 
ant's nesligence put human life in immi- 
nent danger. Can it be said that there 
was no duty on the part of the defend- 
ant to avoid the creation of tliat danger 
by the exercise of greater caution, or that 
the exercise of that caution was a duty 
only to his immediate vendee, whose life 
was not endangered? The defendant's 
duty arose out of the nature of hia busi- 
ness and the danger to others incident to 
its mismanagement. Nothing but mis- 
chief like that which actually happened 
could have been expected from sending 
the poison falsely labeled into the market, 
and the defendant is justly responsible for 
the probable consequences of the act. The 
duty of exercising caution in this respect 
did not arise out of the defendant's con- 
tract of sale to Aspinwall. The wrong 
done by the defendant was in putting the 
poison, mislabeled, into the hands of As- 
pinwall, as an article of merchandise, to 
be sold and afterwards used as the ex- 
tract of dandelion, by some person then 
unknown. The owner of a horse and 
cart who leaves them unattended in the 
street is liable for any damage which may 
result from his negligence. Lynchv.Nur- 
din, I Adol. & E. (N. S.) 29; Illidge v. 
Goodwin, 5 Car. & P. 190. The ownerof a 
loaded gun who puts it into the hands of 
a child, by whose indiscretion it is dis- 
charged, is liable for the damage occa- 
sioned by the discharge. Dixon v. Bell, 5 
Maule & S. 198. 

The defendant's contract of sale to As- 
pinwall does notexcuse thewrongdone to 
the plaintiffs. It was a part of the 
means by which the wrong was effected. 
The plaintiffs' injury and their remedy 
would have stood on the same principle 
If the defendant had given the belladonna 
to Dr. Foord without price, or if he had 
put it in his shop without his knowledge, 
«nder circumstances which would prob- 
ably have led to its saleon the faith of the 
'abel. In Longmeid v. Holliday, fi Law 
k Eq. Kep. 562, the distinction is recog- 
nized between an act of negligence immi- 
oently dangerous to the lives of others, 
and one that is not so. In the former 
case, the party guilty of the negligence is 
liable to the party injured, whether there 
be a contract between them or not; In 
the latter, the negligent party is liable 

(See, also, Devlin v. Smith, 89 N. Y. 470; Kelly 
Q. B. Div. MS; Van Winkle v. Boiler Co., 52 N. J. 
Mees. & W. 519, 4 Mees. & W. 337.) 



only to the parry with whom he contract- 
ed, and on the ground that negligence is a 
breach of the contract. 

The defendant on the trial insisted that 
Aspinwall and Foord were guilty of peg- 
ligence in selling the article in question for 
what it was ropresen ted to be in the label, 
and that the suit, if it could be sustained 
at all, should have beim brought against 
Foord. The judge charged the jury that 
if they, or either of them, were guilty of 
negligence in selling the belladonna for 
dandelion, the verdict must be for the de- 
fendant, and left the question of their neg- 
ligence to the jury, who found on that 
point for the plaintiffs. If the case really 
depended on the point thus raised, the 
question was properly left to the jury. 
But I think it did not. The defendant, by 
affixing the label to the jar, represented its 
contents to be dandelion, and to have been 
"prepared" by his agent, Gilbert. The 
word "prepared "on the label must be un- 
derstood to mean that the article was 
manufactured by him, or that it had 
passed through some process under his 
hands, which would give him personal 
knowdedge of its true name and quality. 
Whether Foord was justified in selling 
the article upon the faith of the defend- 
ant's label would have been an open ques- 
tion in an action by the plaintiffs against 
him, and I wish to be understood as giv- 
ing no opinion on that point. But it 
seems to me to be clear that thedefendant 
cannot. In this case, set up as a defense 
that Foord sold the contents of the jar 
as and for what the defendant represented 
it to be. The label conveyed the idea dis- 
tinctly to Foord that the contents of the 
jar was the extract of dandelion, and 
that the defendant knew it to be such. So 
far as the defendant is concerned, Foord 
was under no obligation to test the truth 
of the representation. The charge of the 
judge in submitting to the jury the ques- 
tion in relation to the negligence of Foord 
and Aspinwall cannot be complained ol 
by the defendant. 

Gardiner, J., concurred in affirming the 
judgment, on the ground that selling the 
belladonna, without a label indicating that 
it was a poison, was declared a misde- 
meanor by statute, (2 Eev. St. p. 694, § 25, 
[2,S;]) but expressed no opinion upon the 
question whether, independent of the stat- 
ute, the defendant would have been liable 
to these plaintiffs. 

Gridley, J., was not present when the 
cause was decided. All the other members 
of the court concurred in the opinion de- 
livered by RuRoi.Es, C. J. 

Judgment affirmed. 

V. Howell, 41 Ohio St. 438 ; Heaven v. Pender, 11 
Law, S40, 19 AtL Rep. 472; Langridge v. Levy, !i 



68 



LAW OF TOETS. 



In actions of tort agdinst joint tort-feasors, the damages will not be 
apportioned. 



(14 R. L 175.) 
Keegan v. Hai den et a/. 

{Supreme Court of Rhode island. May 31, 1883. ) 
Joint Trespassers — Apportionmen t of Damages. 
On a verdict for plaintiff, in an action for as- 
sault and battery and false imprisonment against 
several defendants, the damages are properly as- 
sessed jointly against all, without discrimination 
between the defendants. 

Petition fur a new trial. 

Action of trespass by Lawrence Keesan 
against William F. Hayden and others. 
The jury found a verdict against all the 
defendants. Defendants petitioned tor a 
new trial. 

Nicholas Van Slyck and Stephen A. 
Cooke, Jr., City Sols., for defendants. 
Charlns E. Gorman and John Palmer, for 
plaintiff. 

DuEFEB, C. J. This is a petition tor 
the new trial of an action of trespass 
against three several defendants for as- 
sault and battery and false imprison- 
ment. The defendants pleaded jointly — 
First, the general issue; SinA, second, a 
special plea in justification that they were 
police constables of the city of Providence, 
and as such arrested the plaintiff for intoxi- 
cation in the publicstreetsof said city, and 
detained him for trial, the said arrest and 
detention being the trespasses complained 
of. The jury on trilal returned a verdict 
forthe plaintiff against them all jointly for 
$500. One of the grounds assigned for new 



trial is that the jury did not discriminate 
between the defendants, but assessed 
them all jointly for the full amount of the 
damages. We do not find an.y error in 
this. The rule is that, in an action of 
tort against several who are jointly 
charged, the verdict ought to be rendered 
against all who are proved guilty as 
charged, without any apportionment of 
the damages, each and all of them being 
alike liable for the wrong to the fullest ex- 
tent, in whatever different degrees they 
may have contributed to it. Hill v. Good- 
child, 5 Burrows, 2790; Hume v. Oldacro, 
1 Starkie, H.nl ; Berry v. Fletcher, 1 Dill. 67, 
71; Sprague v. Kneeland, 12 Wend. 161; 
Halsey V. Woodruff, 9 Pick. 555; Fuller v. 
Chamberlain, 11 Mete. (Mass.) 503; Cur- 
rier v. Swan, 63 Me. 323; Clark v. Bales, 
15 Ark. 452; Hair v. Little, 28 Ala. 236; Bell 
V. Morrison, 27 Miss. 68; Beal v. Finch, 11 
N. Y. 128. The defendants also ask for a 
new trial because the verdict is against 
the evidence, and the weight thereof, and 
because the damages are excessive. The 
evidence is conflicting, but we are not pre- 
pared to set the verdict aside for the first 
of these two reasons. We think, however, 
that the damages are excessive, for, ac- 
cording to the evidence, the peace of the 
street had been disturbed, and the plain- 
tiff, if not indecently drunk, had been 
drinking enough to make him excitable 
and abusive. A new trial will therefore 
be granted, unless the verdict is reduced 
to $300. 



(See, also. Post v. Stockwell, 34 Hun, 373; Huddleston v. West Bellevue, 111 Fa. St 110, 2 AtL 

Rep. aoo.) 



In general, no right of contribution exists between joint tort-feasors. 



(66 Pa. St. 218.) 

Armstbong County v. Clarion Codntt. 

(Supreme Cov/rt of Pennsylvania. Jan. 3, 1870.) 

Joint Wrono-Doebs — Contribution. 

A person injured by the breaking down of a 
public bridge over a stream forming the divid- 
ing line between two counties, which was main- 
tained and kept in repair at the joint and equal 
expense of both, recovered damages for his in- 
juries against one of the counties, which it paid. 
Held, that said county could recover from the 
other county the latter's proportion of such pay- 
ment. The rule that there is no contribution be- 
tween joint tort-feasors is confined to cases where 
it must be presumed that the party knew he was 
committing an unlawful act. 

Error to court of common pleas, Clarion 
county. 

Action of assumpsit by Armstrong coun- 
ty against Clarion county for contribution 
of a proportion of a judgment recovered 
against and paid by the former county. 
At the trial, on motion of defendant, the 
court directed a nonsuit. This plaintiff 
assigned for error. 

Argued before Thompson, C. J., and 
Bead, Agnew, Shakswood, and Will- 
iams, JJ. 

F. MechUng, G. W. Lataey, and D. Bar- 



clay, for plaintiff in error. W. L. Corbett, 
for defendant in error. 

Eead, J. The bridge across Red Bank 
creek, between the counties of Armstrong 
and Clarion, at the place known as the 
"Rockport Mills," was a county bridge, 
maintained and kept in repair at the joint 
and equal charge of both counties. While 
John A. Humphreys was crossing the 
bridge it fell, and he was severely injured. 
He brought suit for damages against the 
county of Armstrong, and on the trial, 
under the charge of the court, there was a 
verdict for defendant. This was reversed 
on writ of error, (56 Pa. St. 204;) and 
upon a second trial there was a verdict 
for the plaintiff for $1,100 damages, on 
which judgment was entered. This judg- 
ment, with interest and costs, was paid by 
Armstrong county, and the present suit 
is to recover contribution from Clarion 
county. On the trial the learned judge 
nonsuited the plaintiff on the ground that 
one of two joint wrong-doerscannot have 
contribution from the other. The com- 
missioners of the two counties had exam- 
ined the bridge in the summer, and ordered 
some repairs, which were made. There 



GENERAL PKIKCIPLES. 



69 



can be little doubt that morally Clarion 
county was bound to pay one-half of the 
sum recovered from and paid by Arm- 
strong county; and the question is, does 
not the law malse the moral obligation a 
legal one? Merryweather t. Nixan, S 
Term R. 186, the leadinii case on the sub- 
ject, was of a joint injury to real estate, 
and for the joint conversion of personal 
property, being machinei-y in a mill. In 
Colbnrn v. Patmore, 1 Cromp. M. &. R. 73, 
the i)roprietor of a newspaper who, for a 
libel .published in it, was subjected to a 
criminal information, convicted, and fined, 
sought to recover from his editor, who 
was the author of the libel, the expenses 
which he had incurred by his misfeasance. 
Lord LvNDHUKST said: "1 know of no 
case in which a person who has committed 
an act declared by the law to be crim- 
inal has been permitted to recover com- 
pensation against a person who has acted 
jointly with him in the commission of the 
crime." So in Arnold v. Clifford, 2 Sum. 
^yS, it was held a promise to indemnify 
the publisher of a libel is void. "No one," 
said Judge Story, "'ever imagined that a 
promise to paj' for the poisoning of an- 
other was capable of being enforced in a 
court of justice." In Miller v. Fenton, 11 
Paige, 18, the wrong-doers were two of 
the officers of a bank, who had fraudu- 
lently abstracted its funds, and of course 
there could be no contribution between 
criminals. In the case of Attorney Gen- 
eral V. Wilson, 4 Jur. 1174, cited in the 
above case by the chancellor, and also re- 
ported in 1 Craig & P. 1, wliRre it was con- 
tended that all the persons charged with 
the breach of trust should be made par- 
ties. Lord Cottexh.\m said: "Incases of 
this kind, where the liability arises from 
the wrongful act of the parties, each is 
liable for all the consequences, and there 
is no contribution between them, and 
each case is distinct, depending upon the 
evidence against each party. It is there- 
fore not necessary to make all parties who 
may more or less have joined in the act 
complained of." Seddon v. Connell, 10 
Sim. 81, is to the same effect. In Story on 
Partnership, (section 220,) after speaking 
of the general rule that there is no con- 
tribution between joint wrong-doers, the 
author says: "But the rule is to be un- 
derstood according to its true sense and 
meaning, which is where the tort is a 
known meditated wrong, and not where 
the party is acting under the supposition 
of the entire innocence and propriety of 
the act, and the tort is merely one by con- 
struction or inference of law. In the lat- 
ter case, although not in the former, there 
may be, and properly is, a contribution al- 
lowed by law for such pa.yments and ex- 
penses between constructive wrong-doers, 
whether partners or not." The case of 
Adamson v. Jarvis, cited by the Itrarned 
jomnientatora, is in 4 Bing. 66, in which 
Lord Chief Justice Best, after noticing 
Merrvweather V. Nixan, says: "The case 
of Philips V. Biggs, Hardr. 164, [which 
was on the equity side of the exchequer] 
was never decided ; but the court of chan- 



cery seemed to consider the case of two 
sheriffs of Middlesex, where one had paid 
the damages in an action for an escape, 
and sued the other for contribution, aa 
like the case of two joint obligors." From 
the inclination of the court in this last 
case, and from the concluding part of 
Lord Ke.nyon's judgment in Merry weather 
V. Nixan, and from reason, justice, and 
sound policy, the rule that wrong-doers 
cannot have redress or contribution 
against each other is confined to cases 
where the person seeking redress must be 
presumed to have known he was doing 
an unlawful act." In Betts v. Gibbins, 2 
Adol. c& E. 57, Lord DENMANsaid: "The 
case of Merry weather v. Nixan, 8 Term R. 
186, seems to me to have been strained be- 
yond whatthedecision will bear. Thepres- 
ent case is an exception to the general 
rule. The general rule is that between 
wrong-doers there is neither indemnity 
nor contribution. The exception is where 
the act is not clearly illegal in itself, and 
Merryweather v. Nixan, 8 Term R. 1S6, 
was only a refusal of a rule nisi." "In 
Adamson v. Jarvis, 4 Bing. 66, we have 
the observations of a learned person fa- 
miliar with commercial law." A promise 
to indemnify against an act not known to 
the promisee at the time to be unlawful 
is valid. Coventry v. Barton, 17 Johns. 
142; Stone V.Hooker, 9 Cow. 154. In Pear- 
son V. Skelton, 1 Mees. & W. 504, where 
one stage-coach proprietor had been sued 
for the negligence of a driver, and dam- 
ages had been recovered against him, 
which he had paid, and he sought contri- 
bution from another of the proprietors, it 
was held that the rule there is no contribu- 
tion between joint tort-feasors does not 
apply to a case where the party seeking 
contribution was a tort-feasor only by in- 
ference of law, but is confined to cases where 
it must be presumed that the party knew 
he was committing an unlawful act. The 
same doctrine was maintained in Wooley v. 
Batte, 2Car. & P. 417. These cases have 
been followed in this court In Horbach's 
Adm'rs v. Elder, 18 Pa. St. 33. " Here, " said 
Judge CouLTEE, " the plaintiff and defend- 
ant are in eqinili jure. The plaintiff has 
exclusively borne the burden which ought 
to have been shared by the defendant, 
who thertfore ought to contribute his 
share." "Contribution," says Lord Chief 
Baron Eyee, in Bering v. Earl of Winchel- 
sea, 1 Cox, 318, "is bottomed and fixed on 
general principles of natural justice, and 
does not spring from contract." These 
principles rule the case before us. The 
parties plaintiff and defendant are two 
municipal corporations, jointly bound to 
keep this bridge in repair. These bodies 
can act only by their legally constituted 
agents, their commissioners, who examine 
the structure, and order repair which is 
done. They erred in judgment, and both 
were liable for the consequences of that 
error, and one, having paid the whole of 
the damages, is entitled to contribution 
from the other. 

Judgment reversed, and venire de novo 
awarded. 



(See, also, Bailey v. Bussing, 38 Coniu 455; Nichols v. Nowling, 82 Ind. 488; Churchill v. Holt, 181 
Uass. 67.) 
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LAW OF TORTS. 



ASSAULT AND BATTERY. 



Nature of an assault — Diflference between a civil and a criminal as- 
sault. 



(78 Ala. 463.) 

Chapman v. State. 

(Supreme Cov/rt of Alabama. Dec. Term, 1884. ) 

ASSAULT — What Constitutes. 

Presenting an unloaded gun at one who sup- 
poses it to be loaded, although within the dis- 
tance the gun would carry if loaded, is not, with- 
out more, such an assault as can be punished 
criminally, although it may sustain a civil suit 
for damages. 

Appeal from circuit court, Barbour 
county. 

Indictment forassaultand battery. De- 
fendant was convicted of assault, and ap- 
pealed from the judgment. 

h. D. Clayton, Jr., ior appellant. Tbos. 
N. McClellan, Atty. Gen., for the State. 

SoMERViLLE, J. The defendant was in- 
dicted for an assault and battery upon 
the person of one McLeod, and was con- 
victed of a mere assault. It may he that, 
if the indictment had been for robbery, the 
facts in evidence would have sustained 
the allegation of an assault, which, in cases 
of that nature, is often merely construct- 
ive; for every attempt at robbery, or to 
commit rape, or to do other like persoual 
injury, involves within it the idea of an 
assault, either actual orconstructive. The 
present conviction, however, can be sus- 
tained only on the theory that it was an 
assault for the defendant to present or 
aim an unloaded gun at the ijerson charged 
to be assaulted, in such a menacing man- 
ner as to terrify him, and within such dis- 
tance as to have been dangerous had the 
weapon been loaded and discharged. On 
this question, the adjudged cases, both in 
this country and in England, are not 
agreed, and a like difference of opinion pre- 
vails among the most learned commenta- 
tors of the law. We have bad occasion to 
examine these authorities with some care 
on more occasions than the present, and 
we are of the opinion that the better view 
ts that presenting an unloaded gun at one 
who supposes it to be loaded, although 
within the distance the gun would carry 
if loaded, is not, without more, such an 
assault as can be punished criminalli', al- 
though it may sustain a civil suit for dam- 
ages. The conflict of authorities on the 
subject is greatly attributable to a failure 
to observe the distinction between these 
tfl'o classes of cases. A civil action would 
rest upon the invasion of a person's "right 
to live in society without being put in fear 
of personal harm," and can often be sus- 
tained byproof of a negligentact resulting 
in unintentional injury. Peterson v. Haft- 
ner, 26 Amer. Rep. 81 ; Cooley, Torts, 161. 
An indictment for the same act could be 
sustained only upon satisfactory proof of 
criminal intention to do personal harm 
to another by violence. State v. Davis, 1 



Ired. 125. The approved definition of an 
"assault" involves the idea of an inchoate 
violence to the person of another, with the 
present means of carrying the intent into 
effect. 2 Greenl. Ev. g 82; Kosc. Crim. Ev. 
(7th Ed.) 296; People v.L,illey,43 Mich. 521, 
5N.W. Rep. 982. Most of our decisions 
recognize the old view of the teit-books, 
that there can be no criminal assault with- 
out a present intention, as well as present 
ability, of using some violence against the 
person of another. 1 Russ. Crimes, (9th 
Ed.) 1019; State v. Blackwell, 9 Ala. 79; 
Tarver v. State, 43 Ala. 354. In Lawson 
V. State, 30 Ala, 14, it was said that, " to 
constitute an assault, there must be the 
commencement of an act which, if not 
prevented, would produce a battery." The 
case of Balkiim v. State, 40 Ala. 671, which 
was decided by a divided court, probably 
does not harmonize with the foregoing de- 
cisions. It is true that some of the modern 
text-writers define an assault as an ap- 
parent attempt by violence to do corporal 
hurt to another, thus ignoring entirely all 
question of any criminal intent on the part 
of the perpetrator. 1 Whart. Crim. Ev. 
§603; 2 Bish. Crim. Law, § 32. The true 
test cannot be the mere tendency of an act 
to produce a breach of the peace; lor op- 
probrious language has this tendency, and 
no words, however violent or abusive, 
can, at common law, constitute an as- 
sault. It is unquestionably true that an 
apparent attempt to do corporal injury 
to another may often justify the latter in 
promptly resorting to measures of self-de- 
fense. But this is not because such appar- 
ent attempt is itself a breach of the peace, 
for it may be an act entirely innocent. It 
is rather because the person who supposes 
himself to be assaulted has a right to act 
upon appearances, where they create rea- 
sonable grounds from which to apprehend 
imminent peril. There can be no differ- 
ence, in reason, between presenting an un- 
loaded gun at an antagonist in an affray, 
and presenting a walking cane, as if to 
shoot, provided he honestly believes, and 
from the circumstances has reasonable 
ground to believe, that the cane was a 
loaded gun. Each act is a mere menace, 
the one equally with the other; and mere 
menaces, whether by words or acts, with- 
out intent or ability to injure, are not 
punishable crimes, although they may 
often constitute sufficient ground for a 
civil action for damages. The test, more- 
over, in criminal cases, cannot be the mere 
fact of unlawfully putting one in fear, or 
creating alarm in the mind ; lor one may 
obviously be assaulted, although in com- 
plete Ignorance of the fact, and therefore 
entirely free from alarm. People v. Lilley. 
43 Mich. 525, 5 N. W. Rep. 982. And one 
may be put in lear under pretense ol beg- 
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gingr, as in Taplin's Case, occurring during 
the riots in London, decided in 1780, and 
reported in 2 East, P. C. 712, and cited in 
many of tlie other old authorities. These 
Tiews are sustained by the spirit of our 
own adjudged cases, cited above, as well 
as by the following authorities, which are 
directly in point: 2 Greenl. Crluj. Law 
Tvep., and note on pages 271-275, where all 
the cases are fully reviewed ; 2 Add Torts, 
(Wood's Ed. ISSl,) § 788, note, pages 4-7; 
Eosc. Crim. Ev. (7th Ed.) 2116; 1 Russ. 
Crimes, (9th Ed.) 1020; Blake v. Barnard, 
9 Car. & P. 626; Reg. v. James, 1 Car. & K. 
530; Robinson v. State, 31 Tes.170; McKay 



V. State, 44 Tex. 43 ; State v. Davis, 35 Amer. 
Dec. 735. The opposite view is sustained 
by the following authors and adjudged 
cases: 7 Bish. Crim. Law. (7th Ed.) §32; 
1 Whart. Crira.Law,(9th Ed.) §§ 182, 603; 
Reg. V. St. George, 9 Car. & P. 483; Com. 
V. White, 110 Mass. 407; State v. Shepard, 
10 Iowa, 126; State v. Smith, 2 Humph. 
457. See, also, 3 Greenl. Ev. (14th Ed.) § 59, 
note b: 1 Archb.Crim. Pr.& PI. (Pom. Ed.) 
2S2, 283, 907; State v. Benedict, 11 Vt. 238; 
State V. Neely, 74 N. C. 425. Tlie rulings of 
the court were opposed to these views, and 
the judgment must therefore be reversed, 
and the cause remanded. 



(Beach v. Hancock, 37 N. H. 323, holds that a civil action will lie for aiming an unloaded pistol 
within shooting distance, -with an apparent purpose of firing. Com. v. White, 110 Mass. 407, holds such 
an act to be also a criminal assault ; while State v. Sears, S6 Mo. 169 ; State v. Godfrey, 17 Or. 300, 20 
Fac. Kep. 635,— are to the contrary. See, also, People v. Lilley, 43 Mich. 521, 5 N. W. Rep. 982; Bishop 
V. Ranney, 59 Vt. 316, 7 Atl. Rep. 820.) 



(S Carr. & P. 373.) 

MORTIX V. Shoppee. 

(Court of King's Bench. Oct. 27, 1828.) 

Assault — What Constitutes. 

Riding after a person, so as to compel him to 
run to shelter to avoid being beaten, is, in law, 
an assault. 

Action for assault. Plea, the general 
issue. The plaintiff was walking along 
a footpath, by the road-side, at Hilling- 
don, and the defendant, who was on 
horseback, rode after him at a quick pace. 
The plaintiff ran away, and got into his 
own garden, when the defendant rode up 
to the garden gate, (the plaintiff then 
being in the garden about three yards 
from him,) and, shaking his whip, said: 
"Come out, and 1 -n-ill lick you before 
your own servants." 

Mr. DenwciD, C. S., for defendant, ob- 
jected that this did not amount to an as- 
sault. 

Te.nterden, C. J. It the defendant rode 
after the plaintiff, so as to conipel him 
to run into his garden for shelter, to 
avoid being beaten, that is in law an as- 
Bault. 

Verdict for the plaintiff. Damages, 40s. 



(4 Carr. & P. 349.) 

Stephens v. Myers. 

(Court of Common Pleas. July 17, 1830.) 

Assault — What Constitutes. 

Advancing in a threatening attitude and with 
intent to strike another, so that the blow would 
almost immediately reach him, is, in law, an as- 
sault by the person advancing with such intent, 
although he is stopped before he is near enough 
to the other to strike him. 

Action for assault. The declaration 
stated that the defendant threatened and 
attempted to assault the plaintiff. Plea, 
not guilty. It appeared that the plaintiff 
was acting as chairman at a parish meet- 
ing, and sat at the head of a table, at 
which table the defendant also sat ; there 
being about six or seven persons between 
him and the plaintiff. The defendant hav- 

(See, also, Hays v. People, 1 Hill, 351, for a good definition of an assault.) 



ing, in the course of some angry discus- 
sion which took place, been very vocifer- 
ous, and interrupted the proceedings of 
the meeting, a motion was made that he 
should be turned out, which was carried 
by a very large majority. Upon this the 
defendant said he would rather pull the 
chairman out of the chair than be turned 
out of the room, and immediately ad- 
vanced, with his fist clenched, towards the 
chairman, but was stopped by thechurch- 
warden, who sat next but one to the chair- 
man, at a time when he was not near 
enough for any blow he might have medi- 
tated to have reached the chairman ; but 
the witnesses said that it seemed to them 
that he was advancing with an intention 
to strike the chairman. 

J\Jr. Spankie, Serjt., for the defendant, 
upon this evidence, contended that no as- 
sault had been committed, as there was 
no power in the defendant, from the situ- 
ation of the parties, to execute his threat; 
there was not a present ability; he had 
not the means of executing his intention 
at the time he was stopped. 

TiNDAL, C. J., in his summing up, said It 
is not every threat, when there is no act- 
ual personal violence, that constitutes an 
assault; there must, in all cases, be the 
means of carrying the tlireat into effect. 
The question I shall leave to you will be 
whether the defendant was advancing at 
the time, in a threatening attitude, to 
strike the chairman, so that his blow 
would almost immediately have reached 
the chairman, if he had not been stopped. 
Then, though he was not near enough at 
the time to have struck him, yet if he was 
advancing with that intent I think it 
amounts to an assault in law. If he was 
so advancing that, within a second or two 
of time, he would have reached the plain- 
tiff, it seems to me it is an assault in law. 
If you think he was not advancing to 
strike the plaintiff, then only can you find 
your verdict for the defendant; otherwise 
you must find it for the plaintiff, and give 
him such damages as you think the nat- 
ure of the case requires. 

Verdict for the plaintiff. Damages, 1b. 
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LAW OF TORTS. 



Effect of accompanying words indicating that there is no intent to 
do actual violence. 



(1 Ired. Law, 375.) 
State v. Crow. 

{Supreme Court of North Carolina. June Term, 

1841.) 

Assault — Wokds Indicating Intent. 

At the trial of an indictment for assault, there 
was evidence that defendant, in a quarrel with 
another, raised a whip and shook it at him, say- 
ing at the same time, "Were you not an old man, 
1 would Ijnock you down;" but he did not strike, 
although within striking distance, and not pre- 
vented hy any one. Held, that the jury might 
consider such words, if used by defendant, as 
tending to qualify his acts ; and that if at the 
time he raised his whip he had no present pur- 
pose to strike, it was not, in law, an assault 

Appeal from superior court, Rutherford 
county; Battle, Judge. 

Indictment against Abraham Crow for 
assault on William Grayson. At the tri- 
al, a witness testified that he heard some 
words between the parties, and then saw 
defendant raise his whip, and shake it at 
Grayson, and heard him swear that he 
had a great mind to kill Grayson, and 
that defendant was at the time within 
striking distance of Grayson, but did not 
strike him, although no one interfered. 
One or two others testified that they did 
not see defendant raise the whip, but 
heard him say to Grayson, " Were you not 
an old man, I would knock you down." 
On behalf of defendant, his counsel argued 
that these words, accompanying his acts, 
qualified them, and showed that he had 
no intention of striking, and that conse- 
quently there was no such offer or at- 
tempt to strike as would constitute an as- 
sault. The court charged the jury that, 
even though such words were used by de- 
fendant when he raised his whip and 
shook it at Grayson, yet if his conduct 
was such as would induce a man of ordi- 
nary firmness to suppose he was about 
to be stricken, and to strike his assailant 
in self-defense, the latter would be guilty. 
Otherwise there might be a fight, and the 
peace broken, and yet neither party be 
guilty. And, further, that otherwise one 
man might follow another all over the 
court-yard, shaking a stick over his head, 
and yet not be guilty, provided he took 
care to declare, while he was doing so, 
that "he had a great mind to knock him 
down." The jury found defendant guilty. 

(The rule is the same in civil and criminal cases. Tuberville v. Bavage, 1 Mod. 8: Com. v. Eyrei 
1 Berg. & R. 347. Compare State v. Hampton, 63 N. C. 13.) 



A motion by him foranew trial was denied 
and judgment was pronounced against 
him. From the judgment he appealed. 

The Attorney Genera!, for the State, 
cited Archb. Crim. PI. 347; Hawkins, c. 
52, § 1. 

No counsel appeared for defendant. 

Daniel, J. The judge charged the jury 
"that if the conduct of the defendant 
was such as would induce a man of ordi- 
nary firmness to suppose he was about to 
be stricken, and to strike in self-defense, 
the defendant would by such conduct be 
guilty of an assault." We admit that 
such conduct would be strong evidence to 
prove, what every person who relies on 
the plea of son assault demesne must 
prove to support his plea, to-wlt, that 
his adversary first attempted or offered 
to strike him ; but it is not conclusive ev- 
idence of that fact, forif itcan be collected, 
notwithstanding appearances to the con- 
trary, that there was not a present pur- 
pose to do an injury, there is no assault. 
State V. Davis, 1 Ired. 127. The law 
makes allowance to some extent for the 
angry passions and infirmities of man. 
It seems to us that the words used by the 
defendant, contemporaneously with the 
act of raising his whip, were to be taken 
into consideration, as tending to qualify 
that act, and show that he had no inten- 
tion to strike. The defendant did not 
strike, although he had an opportunity 
to do so, and was not prevented by any 
other person. The judge should, as it seems 
to us, have told the jury that if, at the 
time he raised his whip and made use of 
the words, "Were you not an old man, I 
would knock you down," the defendant 
had not a present purpose to strike, in 
law it was not an assault. We again re- 
peat what was said in Davis' Case: "It 
is difficult to draw the precise line which 
separates violence menaced from violence 
begun to be executed, for, until the execu- 
tion of it be begun, there can be no as- 
sault. " The evils which the judge sup- 
posed might follow, if the law was differ- 
ent from what he stated it to be, can al- 
ways be obviated by the offending party's 
being hound to his good behavior. There 
must be a new trial. 

New trial awarded. 



Nature of a battery. 



(6 Mod. 149.) 

CoiE V. Turner. 

(Court of King's Bench. Easter Term, 1794.) 

Assault and Batteet — What Constitutbs a 
Battert. 
To touch another in anger, though in the 
•lightest degree, or to use violence against another 
to rudely force a passage, is, in law, a battery. 

Before Holt. C. J., at nisi priua. 



Holt, C. J., upon evidence In trespass 
tor assault and ba-ttery, declared— i?'/rst, 
that the least touching of another in anger 
is a battery; secondly, if two or more 
meet in a narrow passage, and, without 
any violence or design of harm, the one 
touches the other gently, it will be no bat- 
tery ; thirdly, if any of them use violence 
against the other, to force his way in a 
rude, inordinate manner, it will be a bat- 
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tery, or any struggle about the passage 
to that degree as may do hurt will be a 
battery. 



(SS Ala. 100, 7 Boath. Rep. 154.) 

Engelhardt v. State. 

(Supreme Court of Alabama. Jan. 15, 1S90.) 

Assault and Battery — What Constitutes a 
Battery. 
Defendant approached another, holding a stick 
l-aised, within sti-iking distance, asil to strike the 
latter, and, when prevented by tne act of the latter 
in wrenohing the stick from tiim, drew a pistol. 
The other seized and turned aside the hand hold- 
ing the pistol as it was discnarged, and they 
struggled together, until defendant fell or was 
forced to the ground, the pistol being again dis- 
charged in the air during the struggle. Held, 
that such laying hold of each other's persons in 
a rude and hostile manner constituted a battery, 
and that,' there being no iustification therefor 
on thd ptrt of defendant, he was guilty of an 
assault and battery. 

Appeal from city court of Montgomery; 
Thomas; Arrixgtox, Judge. 

Indictment against John Engelhardt for 
an assault uii W. F. Vandiver with intent 
to murdei him. The assault was com- 
mitted ou the sidewallt in front of the de- 
fendant's store, in the city of Montgomery, 
where Vandiv^er was standing with one 
J. Faunce. Vandiver testified that the de- 
fendant passed him a few moments before 
the assault and came baclc, and said to 
him, "You have not treated me right;" 
that he attempted to pass into his store, 
but was intercepted by the defendant, who 
"jumped back and drew his pistol;" that 
after deliberation, "thinking that there 
was no fight in him," witness commenced 
advancing on him, having in his hand an 
open pen-knife, w^ith which he had been 
cleaning his fingernails; that the defend- 
ant fired at him, pointing liis pistol to- 
wards him, but witness clinched him, and 
got control of the pistol ; that the pistol 
was again discharged during tlie struggle 
between them, but he succeeded in getting 
the defendant down, and held him down, 
with the aid of Faunce. Faunce testified, 
on the part of the prosecution, that the 
defendant, when he approached Vandiver, 
had a small cane in his hand, which he 
raised when in striking distance, but Van- 
diver wrenched it from his hand; that the 
defendant then drew his pistol, which was 
self-cocking, and Vandivercaught his right 
hand, and turned the pistol aside as it was 
discharged, the ball striking the ground; 
and that the weapon was again dis- 
charged duringthestruggle betweon them, 
or as the defendant was falling. The 
court charged the jury that, "if they be- 
lieve theevidence, the defendant was guilty 
of an assault, or an assault and battery. " 
The defendant excepted to this charge. 
The jury found defendant guilty of assault 
and battery, and he was fined $300. De- 
fendant appealed from the judgment of 
conviction. 



A. A. Wiley, for appellant. 
Loniax, tor the State. 
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SoMERViLLE, J. 1. The court, in our 
opinion, committed no error in charging the 
jury that, if they believed the evidence, the 
defendant was guilty of assault, or as- 
sault and battery. There was undoubt- 
edly an attempt or offer, on the defend- 
ant's part, with force and violence, to do 
a corporal hurt to the prosecutor, — an at- 
tempt manifested both by aiming and fir- 
ing a loaded pistol in the direction of his 
person, and by raising a stick, within strik- 
ing distance, as if to strike him, which was 
prevented by his wrenching the stick from 
the defendant's hand. This was clearly 
an assault, constituting, as it did, one or 
more acts, either of which, if consummated, 
would have resulted in a battery. Chap" 
man v. State, 78 Ala. 463, ante, 70. 

2. The evidence, moreover, shows a bat- 
tery, which is " the unlawful application 
of violence to the person of another. " May, 
Crim. I^aw, § 55; Com. v. McKie, 61 Amer. 
Dec. 410. "A battery is ndt necessarily a 
forcible striking with the hand or stick, 
or the like, but includes every touching or 
laying hold (however trifling) of another's 
person, or his clothes, in an angry, re- 
vengeful, rude, insolent, or hostile man- 
ner. " 1 Ainer. & Eng. Enc. Law, 783. 
There is no conflict in that part of the evi- 
dence showing the circumstances attend- 
ing the difficulty. To prevent being shot 
by the pistol, the prosecutor, Vandiver, 
seized the defendant's right hand, which 
contained the weapon, forcing its dis- 
charge in the air. The use of the stick 
was interrupted in like manner by its 
seizure. The combatants "clinched" and 
"struggled together, "the defendant either 
falling in the struggle, or being pushed 
backward to the ground, and firing his 
pistol a second time in the air. The pros- 
ecutor and a by-stander thereupon got on 
the defendant, and held him down. He 
may or may not have used more force 
than was necessary to resist the assault 
by the defendant. This is entirely imma- 
terial, for had both of the combatants 
fought willingl.v together, and neither in 
self-deieuse, each would have been guilty 
of an assault and battery on the other. 
Com. V. CoUberg, 119 Mass. 350; Adams 
V. Waggoner, 33 Ind. 531. The language de- 
scribing the contest necessarily implies a 
contention or strivirg together for the 
mastery, one of the other, — a laying hold 
of each other's persf)n in a rude and hos- 
tile manner. This -was a battery. It may 
have been justifiable on the part of the 
person assailed, and no doubt was. But 
there is no sort of pretext that the act 
was justifiable on the part of the defend- 
ant. There was no error in the charge on 
this subject to which exception was taken. 

The judgment mast be aflirmed. 
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Assault and battery — Effect of consent. 



(45 Ohio St 177, 12 N. E. Kep. 185.) 

Barholt V.Wright. 

(Supreme Court of Ohio. May 10, 1887.) 

Assault and Battery — Consent. 

It is no defense to an action for assault and 
battery that the acts complained of were com- 
mitted in a fight engaged in by mutual consent, 
although such consent may be shown in mitiga- 
tion of damages. 

Error to circuit court, Portage county. 

Action for assault and battery. The ev- 
idence showed that plaintiff and defend- 
ant went out to fight by agreement, and 
did fight, and plaintiff was severely In- 
jured; one of his fingers being so bitten, 
among other things, that it had to be 
amputated. Thecourtcliarged that, If the 
parties fought by agreement, plaintiff 
could not recover, and a verdict was re- 
turned for defendant. Upon error to the 
circuit court a new trial was ordered. De- 
fendant now brings error to reverse that 
order. 

P. B. Conant and J.N. Nichols, iov plain- 
tiff in error. W. B. Thowas, Geo. F. Rob- 
inson, an6 Cole & Wright, for defendant in 
error. 

MiNSHALL, J. It would Seem at first 
blush contrary to certain general princi- 
ples of remedial justice to allow a plain- 
tiff to recover damages for an injury in- 
flicted on him by a defendant in a combat 
of his own seeking; or where, as in this 
case, the fight occurred by an agreement 
between the parties to Sght. Thus, in 
cases for damages resulting fromtheclear- 
est negligence on the part of the defend- 
ant, a recovery is denied the plaintiff if it 
appear that his own fault in any way con- 
tributed to the injury of which he com- 
plains. And a maxim as old as the law, 
volenti dob M injuria, forbids a recovery 
by a plaintiff where it appears that the 
ground of his complaint had been induced 
by that to which he had assented; for. 
In judgment of law, that to which a par- 
ty assents is not deemed an injury. 
Broom, Leg. Max. 268. But as often as 
the questiou has been presented, it has 
been decided that a recovery may be had 
by a plaintiff for injuries inflicted by the 
defendant in a mutual combat, as well as 
in a combat where the plaintiff was the 
first assailant, and the Injuries resulted 
from the use of excessive and unnecessary 
force by the defendant in repelling the as- 
sault. These apparent anomalies rest up- 
on the importance which the law attaches 
to the public peace as well as to the life 
and person of the citizen. From consid- 
erations of this kind it no more regards 
an agreement by which one man may 
have assented to be beaten than it does 
an agreement to part with his liberty, 
and become Ihe slave of another. But 
the fact that the injuries were received in 
a combat in which the parties had en- 
gaged by mutual agreement may beshown 
in mitigation of damages. 2 Greenl. Ev. 
§ 85; Logan v. Austin, 1 Stew. (Ala.) 476. 
This, houever, is the full extent to which 



the cases have gone. We will notice a 
few of them. In Boulter v. Clark, an ear- 
ly case, an offer was made, under the gen- 
eial issue, to show that the plaintiff and 
the defendant fought by consent. The 
offer was denied; the chief baron saying: 
"The fighting being unlawful, the consent 
of the plaintiff to fight, if proved, would 
be no bar to his action." Bull. N. P. 16. 
A number of earlier cases were cited, and 
among them that of Matthew v. Ollerton, 
Comb. 218, where it is said "that, if a 
man license another to beat him, such 
license is void, because it is against the 
peace." It will be found upon exam- 
ination that this case was not for an as- 
sault and battery ; it was on an award 
that had been made by the plaintiff on a 
submission to himself. The remark, how- 
ever, made in the reasoning of the court, 
is evidence of the common understanding 
of the law at that early day. In 1 Staph. 
N. P. 211, it is said: "If two men engage 
in a boxing match, an action can be sus- 
tained by either of them against the oth- 
er, if an assault be made; because the act 
of boxing is unlawful, and the consent of 
the parties to fight cannot excuse the in- 
jury." So in Bell v. Hansley, 3 Jones, (N. 
C.) 131, it was held that "one may recover 
in an action for assault and battery, al- 
though he agreed to fight with his adver- 
sary; for, such agreement to break the 
peace being void, the maxim, volenti 
non St injuria, does not apply. " The fol- 
io wing cases are to the same effect: 
Stout V. Wren, 1 Hawks, 420; Adams v. 
Waggoner, 33 Ind. 531; Shay v. Thomp- 
son, 59 Wis. 540. 18 N. W. Rep. 473; Logan 
V. Austin, 1 Stew. (Ala.) 476. And so it was 
held in Com. v. Collberg,119 Mass. 350, that 
where two persons go out to fight with 
their fists, by consent, and do fight with 
each other, each is guilty of an assault, 
although there is no anger or mutual ill 
will. Champer v. State, 14 Ohio St. 437, 
is not in conflict with this, as will be ex- 
plained hereafter. No case has been cited 
that can be said to be to the contrary. 
What is said by Peck, J., in Smith v. State, 
12 Ohio St. 466, that "an assault upon a 
consenting party would seem to be a le- 
gal absurdity," must be applied to the 
facts of that case. The judge was discuss- 
ing the sufBclency of a count in an indict- 
ment for an assault with intent to com- 
mit a rape, without an averment that it 
was made forcibly and against the will of 
the female. The absence of consent is es- 
sential to the crime of rape, or of an as- 
sault with intent to commit a rape, 
where the female has arrived at the age 
at which consent may be given. Inter- 
course, because illicit, does not amount 
to an assault where the female consents, 
however wrong it may bo in morals. 
This is all that was meant by the learned 
judge in using the language quoted from 
his opinion. In all such cases the con- 
sent of the female would, without doubt, 
be a bar to any right she would other- 
wise havetomaiutain an action for an as- 
sault and battery. It is said by Judge 
Cooley in his work on Torts (page 163) 



ASSAULT AND BATTERY. 



75 



that "consent is generally atull an. 1 perfect 
shield when that is complaineO ol as a 
civilinjury which was consented to. • • » 
A man may not even complain of the adul- 
tery of his wife which he connived at or 
assented to. If he concurs in the dishonor 
of his bed, the law will not give him re- 
dress, because he is not wronged. These 
cases are plain enough, because they are 
rases in which the questions arise between 
the parties alone. " "But," he adds, "in 
case of a breach of the peace it is differ- 
pn t. The state is wronged by this, and for- 
bids It on public grounds. * * ♦ The 
rule of law is therefore clear and unques- 
tionable that consent to an assault is no 
justification. The exception to this gen- 
eral rule embraces only those cases in 
which that to which assent is given is 
matter of indifference to public order." 
See, also, to like effect. Pollock on Torts, 
\-^U. Neither is the case of Champer v. 
State, 14 Ohio St.-to7.at variance with the 
principle upon which the plaintiff below 
seeks a recovery. The case seems to have 
been somewhat misapprehended by the 
courts of some of the states, as well as by 
some text-writers. By thestatutesof this 
state a distinct offense is made of an af- 
fray or agreement to fight; and the effect 
of the holding is that where such an of- 
fense is committed the indictment must be 
for an affray, and not for an assault and 
battery. The civil right of either party 
to recover of the other for injuries received 
ill an affray is not affected by the statute, 
Dor by the decision just referred to. Such 
seems to have been the view taken by 
BuVXTOX, J., in the subsequent case of 
Darling v. Williams, 35 Ohio St. 63. The 
case of Fitzgerald v. Cavin, 110 Mass. 153, 
is to the effect that consent is no bar to 
that which occasions bodily harm, if the 
act was intentionally dojae. It is upon 
the same principle of public policy that 
one who is the first assailant in a fight 
may recover of his antagonist for injuries 
Inflicted by the latter, where he oversteps 
what is reasonably necessary to his de- 
fense, and unnecessarily injures the plain- 
tiff; or that, with apparent want of con- 
sistency, permits each to bring an action 
in such case, the assaulted party for the 
assault first committed upon him, and the 



j^ssa'lant f.i* the excess of force used be- 
yond vv-hat was necessary for self-defense. 
Dole V. Erskine, 35 N. H. 503; criticising 
Elliott V.Brown, 2 Wend. 499; Cooley, 
Torts, 1(!5: Darling v. Williams, 3-'> Ohio 
St. 63; Gizler v. Witzel, 82 111. 322. And see, 
also. Com. v. Collberg. supra. It would 
seem that under the Code the right of each 
combatant to damages might be deter- 
mined and measured in the same action. 
Swan, PI. Prec. 259, note a. And upon 
like principle it has been ruled that i he 
doctrine of contributory negligence has 
no application to an action to recover 
damages for an assault and battery. Eu- 
ter V. Foy,46 Iowa, 132; Steinmetz v. Kel- 
ly, 72 Ind. 442; Whitehead v. Mathaway. 
85 Ind. S5. Negligence of the plaintiff con- 
tributing to the injury of which he com- 
plains is taken into consideration only in 
those cases where the liability of the de- 
fendant arises from want of care on his 
part, occasioning injury to the plaintiff ; 
it does not apply to the commission of 
an intentional wrong. A question was 
made as to the admissibility of the evi- 
dence of an agreement to fight under the 
issue made by the pleadings, the answer 
being a general denial. If the evidence 
had been competent for auj purpose, oth- 
er than in mitigation of damages, it 
would have been under the issue as made. 
It was insisted on in denial of the right 
of action, and not as an avoidance of it; 
so that it; was not necessary to be plead- 
ed as new matter. If it had been so plead- 
ed, it would have been subject to a de- 
murrer. We think the court erred in ita 
charge to the jury. The injury inflicted, 
the loss of a finger, was a severe one; it 
amounted in fact to a mayhem. "Where 
the injury," (a mayhem,) says the author 
of a recent and quite valuable work on 
Criminal Procedure, "takes place during 
a conflict, it is not necessary to a convic- 
tion that the accused should have formed 
the intent before engaging in the conflict. 
It is suHicient if he does the act volun- 
tarily, unlawfully, and on purpose." 
Maxw. Crim. Proc. 260. It was permissi- 
ble to the defendant to show the agree- 
ment to fight in mitigation of damages, 
but not as a bar to the action. 
Judgment affirmed. 



(See, also, Fitzgerald v. Cavin, 110 Mass. 153; Com. v. CoUberg, 119 Mass. 350; Pillovf T. Bu.«hnf-ll, 
5 Barb. 156; Shay v. Thompson, 59 Wis. 540, 18 N. W. Rep. 473.) 



Justifiable and excusable assaults and batteries. 
A. Self-defense — Defense of property. 



(4 Denio, 448.) 

ScRiBNER V. Beach. 

(Supreme Court of New Yorli. May, 1847.) 

Justifiable ok Excusable Assault — Self-De- 
FESSE — Defense of Propertt. 
Plaintiff having made charcoal on land which 
defendant had previously occupied, defendant 
came to the place, during plaintiff's absence there- 
from, and began raking out the coal from the pit 
with a rake. Plaintiff, returning, took hold of 
the rake to take it from defendant, and defend- 
ant knocked him down. Plaintiff again attempted 
10 take the rake, and defendant struck him with 



it and broke his arm. Held, that there was a 
manifest disproportion between the assault by 
plaintiff and the battery by defendant, and the 
latter was not justified, either on the ground of 
self-defense, or of defense of possession of the 
coal, even if defendant had title thereto. 

Motion for new trial. 

Action of trespass for assaulting plain- 
tiff. Defendant pleaded not guilty, with 
notice of son ansanlt demesne, and that 
the assault was committed in defense of 
defendant's personal property, namely, a 
pit of charcoal and a coal rake. At the 
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trial it ai>pearecl tliat the assault occurred 
on land of which defendant had beeu irs 
possession about three years previously; 
that, defendant having removed to an- 
other county, plaintiff had talten posses- 
sion of the land, and had burned charcoal 
upon it. While plaintiff was absent, for 
the purpose of taking the coal to market, 
defendant came to the pit, and began tak- 
ing out the coal with a rake which he 
found there, having also a wagou in which 
to remove the coal. Plaintiff, returning, 
asked defendant what he was doing, to 
which defendant answered that if plaintiff 
would come there he would show bim. 
Plaintiff then took hold of the rake, for 
the purpose ol taking it from defendant, 
who, with one hand, knocked i.laintiff 
down. Plaintiff arose, and again took 
hold of the rake; but defendant pulled it 
away, and with it aimed a blow at plain- 
tiff's head, which the latter sought to pre- 
vent by putting up his hand. The rake 
struck his arm near the wrist, and fract- 
ured it. Defendant offered proof that he 
had title to the land on which the coal was 
burned, which was uncultivated and un- 
improved; and that the coal was made 
from his wood cut upon that land ; but 
on objection by plaintiff's counsel to this 
evidence, it was excluded. The jury found 
a verdict for plaintiff for .f 150. Defendant 
moved for a new trial on a case. 

J. Van Vleck, for the motion, fl. Hoge- 
boorn, opposed. 

Jewett, J. Self-defense is a primary 
law of nature, and it is held an excuse for 
breaches of the peace, and even for homi- 
cide itself. But care must be taken that 
the resistance does not exceed the bounds 
of mere defense, prevention, or recovery, 
so as to become vindictive; for then the 
defender would himself become the aggres- 
sor. The force used must not exceed the 
necessity of the case. Elliott v. Brown, 
2 Wend. 497; Gatesv. LiOunsbury,20 Johns. 
427; Gregory v. Hill, 8 Term K. 299; Bald- 
win V. Hay den, 6 Conn. 453; 3 Bl. Comm. 
3-5; 1 Hawk. P. C. 130; Cockcroft v. 
Smith, 2 Salk. 642; Curtis v. Carson, 2 N. 
H. 539. A man may justify an assault and 
battery in defense of his lands or goods, 
or of the goods of another delivered to him 
to be kept. Hawk. P. C. bk. 1 , c. 60, § 23 ; 
Seaman v. Cuppledick, Owen, 150. But 
in these cases, unless the trespass is ac- 
companied with violence, the owner of 
the land or goods will not be justified in 
assaulting the trespasser in the first in- 
stance, but must request him to depart or 
to desist, and, if he refuses, he should 
gently lay his hands on him for the pur- 
pose of removing him, and, if he resist 
with force, then force sufficient to expel 
him may be used in return by the owner. 
Weaver v. Bush, 8 Term R. 78; Bull. N. P. 
19 ; 1 East, P. C. 406. It is otherwise if the 
trespasser enter the close with force In 
that case the owner may, without pre- 
vious request to depart or desist, use vio- 
lence in return, in the first instance, pro- 
portioned to the force of the trespasser, 
for the purpose only of subduing his vio- 
lence. "A civil trespass, " says Hoi.royd, 
J., "will not justify the firing a pistol at 
the trespasser in sudden resentment or 



anger. If a person takes foTiMe posses- 
sion of another's close, so as to be guilty 
of a breach of the peace, it is more thaa 
a trespass; so if a mau with force invades 
and enters the dwelling-house of another. 
But a man is not authorized to fire a pis- 
tol on every invasion or intrusion into his 
house. He ought, if he has a reasonable 
opportunity, to endeavor to remove the 
trespasser without having recourse to 
the last extremity." Meade's Case, Lewin, 
1S5; Rose. Crim. Ev. 262. The rule is that, 
in all cases ol resistance to trespassers, 
the party resisting will be guilty in law of 
an assault and battery, if he resists with 
such violence that it would, if death had 
ensued, have been manslaughter. Where 
one manifestly intends and endeavors, by 
violence or surprise, to commit a known 
felouy upon a man's person, (as to rob, 
or murder, or to commit a rape upon a 
woman,) or upon a man's habitation oc 
property, (as arson or burglary,) the per- 
son assaulted may repel force by force; 
and even his servant, then attendant on 
him, or any other person present, may in- 
terpose for preventing mischief ; and in the 
latter case the owner, or any part of his 
family, or even a lodger with him, may 
kill the assailant, for preventing the mis- 
chief. Post. Cr. Law, 273. The resump- 
tion of the possession of land and houses 
by the mere act of the party is frequently 
allowed. Thus a person having a right to 
the possesBion of lands may enter by force, 
and turn out a person who has a mere 
naked possession, and cannot be made an- 
swerable in damages to a party who has 
no right, and is himself a tort-feasor. Al- 
though if the entry in such case be with a 
strong hand, or a multitude of people. It 
is an offense for which the party entering 
must answer criminally. Hyatt v. Wood, 
4 Johns. 150; Sampson v. Henry, 13 Pick. 
36. In respect to personal property, the 
right of recaption exists, with tlis caution 
that it be not exercised violently, or by 
breach of the peace; for, should these ac- 
company the act, the party would then be 
answerable criminally. But the riot or 
force would not confer a right on a persou 
who had none; nor would they subject the 
owner of the chattel to a restoration of it 
to one who was not the owner. Hyatt v. 
Wood, supra. In the case ol personal 
property, improperly detained or taken 
away, it maybe taken from the house and 
custody of the wrongdoer, even without 
a previous request; but unless it was 
seized, or attempted to be seized, forcibly, 
the owner cannot justify doing anythinai 
more than gently laying his hands on 
the wrong-doer to recover it. Weaver v. 
Bush, supra; Com. Dig. "Pleader, "3 M, 17; 
Spencer v. McGowen, 13 Wend. 256. In one 
branch of the defense the defendant set up 
son assault demesne. That was over- 
thrown by evidence showing a manifest 
disproportion between the battery given 
and the first assault. Even a wounding 
was proved. The defendant also relied 
upon a defense ol his possession ol certain 
personal property, which he insisted was 
invaded by the plaintiff, and in the defense 
of which he committed the assault. To 
sustain this defense, he proposed to prove 
that the coal-pit was on new and unim- 
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proved land, to which he had title, and 
that the wood Irom which the coal was 
n;ade was cut from this land without any 
authority from him; but this evidence 
was rejected. The object of the strife be- 
tween the parties was the possession of 
the rake, not the coal. The plaintiff is not 
Bhown to have committed a single act 
tending to disturb the defendant in his 
possession of the latter. The ownership 
of the coal, therefore, ^vas not a material 
fact. But admitting; that the defendant 
had a legal title to the coal, and that the 
plaintiff's object in regaining possession 
of the rake was to use i* as a means of re- 
taking the possession of the coal, still the 
defendant could not justify the wounding 
merely in defense of his possession. Greg- 
ory V. Hill, supra. Unless the plaintiff 
first attempted forcibly to take the coal, 
of which there -s^'as no proof, I think the 
eTldence w^as immaterial, and was prop- 
erly overruled. 
New trial denied. 



tacked defendant, and gave him eoveral 
serious blows on and about the head and 
face; and that, in the course of this en- 
counter, defendant shot Grady with a pis- 
tol, inflicting a wound from the effects ol 
which Grady died. Defendant requested 
the judge to instruct the jury that, if de- 
fendant had reason to believe that Grady 
intended to do him great bodily harm,^ 
and had reason to believe he was in dan- 
ger of great bodily harm, he would be jus- 
tified in defending himself by shooting his 
assailant. The judge gave the instruction 
requested, but inserted after the words, 
"danger of great bodily harm," and before 
the words, "he would be justified, " the 
words, " which no other means could ef- 
fectually prevent." The jur.v returned a 
verdict of guilty, and the defendant al- 
leged exceptions. 

G. Marston, Atty. Gen., for the Com- 
monwealth. G. F. Verry and J. W. Cor- 
coran, for defendant. 

Gray, C. J. According to the manifest 
intent and natural meaning of the instruc- 
tion given to the jury, the qualification, 
"if the defendant had reason to believe," 
applied to the clause, "which no other 
means could effectually prevent," as well 
as to the rest of the proposition laid down 
by the court. In legal effect, as in com- 
mon understanding, the instruction was 
that if the defendant had reason to believe 
that his assailant intended to do him 
great bodily harm, and that he was in 
danger of such harm, which, as he had 
reason to believe, no other means could 
effectually prevent, he would be justified in 
defending himself by shooting him. Any- 
thing less than this would clearly afford 
no justification. Trial of Selfridge, 160; 
Com. V. Woodward, 102 Mass. 155, 161. 
The suggestion in argument that the in- 
struction excluded all other means of self- 
defense which might result in the death of 
the assailant tban shooting is a strained 
interpretation, which there is nothing in 
the bill of exceptions to show could have 
beenappliedto the evidence before the jury. 

Exceptions overruled. 

(See, also, as to self-defense. Shorter v. People, 2 N. Y. 193 ; Panton v. People, 114 111. 505, 2 N. 
E. Rep. 411 ; Marts v. State, 26 Ohio St. 162. As to defense of brother, State v. Greer, 22 W. Va. 800. 
As to defense of one's land, Com. v. Clark, 2 Meto. (Mass.) 23; KifE v. Youmans, 86 N. Y. 324; Souter 
V. Codman, 14 R. I. 119. As to defense of one's home. State v. Middleham, 62 Iowa, 150, 17 N. W. Rep. 
446 ; State v. Peacock, 40 Ohio St. 333. As to defense of chattels, People v. Dann, 53 Mich. 490, 19 N. 
W. Rep. 159.) 



(131 Mass. 423.) 

Commonwealth v. O'Malley. 

(Supreme Judicial Court of Massachusetts. 
Oct. 11, 1881.) 

Justifiable or Excusable Assault — Self-De- 
FENSE — Killing Assailant. 
A person attacked is justified in defending him- 
self by shooting his assailant, if he has reason 
to believe that the assailant intends to do him 
great bodily harm, and that he is in danger of 
such harm, and that no other means can effect- 
ually prevent it 

Exceptions from superior court. 

Indictment against William O'Malley for 
the manslaughter of Malachi Grady. At 
the trial it appeared that, previous to the 
killing of Grady, he and defendant had had 
a dispute, and Grady had made threats 
against defendant; that, on the morning 
of the day on which the killing occurred, 
there were further angr.y words between 
them about the same matter at defend- 
ant's h(juse; that Grady left the house, 
and, a few hours afterwards, they met on 
the street; that Grady then violently at- 



(14S Mass. 529, 20 N. B. Rep. 171.) 

Commonwealth v. Donahue. 

(Supreme JuMdal Court of Massachusetts. 
Feb. 28, 1889.) 

Justifiable or Excusable Assault — Defense 
OF Property. 
One whose property is taken wrongfully by an- 
other may retake it from him, using reasonable 
force. What is such force is a question of fact 
for the jury. 

Exceptions from superior court, Frank- 
lin county. 

Indictment against Thomas Donahue for 
robbery. Defendant was convicted of as- 
sault, and alleged exceptions. 

John Mcllvene, for defendant. A. J. 



Waterman, Atty. Gen., for the Common- 
wealtli. 

Holmes, J. This Is an Indictment for 
robbery, in which the defendant has been 
found guilty of an assault. The evidence 
for the commonwealth was that the de- 
fendant had bought clothes amounting to 
$21.55 of one Mitchelman, who called at 
the defendant's house by appointment for 
his pay; that some discussion arose about 
the bill, and that the defendant went up 
stairs, brought down the clothes, placed 
them on a chair and put $20 on a table, 
and told Mitchelman that he could have 
the money or the clothes; that Mitchel- 
man took the money, and put it in his 
pocket, and told the defendant he owed 
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him $1.55, whereupon the defendant de- 
manded his money back, and, on Mitchel- 
man refusing, attacked him, threw him 
on the floor, and choked him, until Mltch- 
elman gave him a pocket-book containing 
$29. The defendant's counsel denied the 
receiving of the pocket-book, and said that 
he could show that the iishault was jus- 
tifiable under the circumstancet! of the case, 
as the defendant believed that he had a 
right to recover his own money by force, 
if necessary. The presiding justice stated 
that he should be obliged to rule that the 
defendant would not be justified in as- 
sanlting Mitchelman to get his own 
money, and that he should rule as follows: 
"If tlie jury are satisfied that thfi defend- 
ant choked and otherwise assaulted Mitch- 
elman, thej' would be warranted in find- 
ing the defendant guilty, although the 
sole motive of the defendant was by this 
violence to get from IVIitchelman by force 
money which the defendant honestly be- 
lieved to be his own." Upon this the de- 
fendant saved his exceptions, and declined 
to introduce evidence. The jury were in- 
structed as stated, and found the defend- 
ant guilty. 

On the evidence for the commonwealth, 
it appeared, or, at the lowest, the jury 
might have found, that the defendant 
offered the $20 to Mitchelman only on 
condition that Mitchelman should accept 
that sum as full payment of his disputed 
bill, and that Mitchelman took the money, 
and at the same moment, or just after- 
wards, as part of the same transaction, 
repudiated the condition. If this was the 
case, since Mitchelman, of course, w^hat- 
ever the sum due him, had no right to 
that particular money except on the con- 
ditions on which it was offered, (Com. v. 
StebbJns, 8 Gray, 492,) he took the money 
wrongfully from the possession of the de- 
fendant; or the jury might have found 
that he did, whether the true view be that 
the defendant did not give up possession, 
or thatlt was obtained from him byMitch- 
elman's fraud, (Com. v. Devlin, 141 Maws. 
423, 431, 6 N. E. Rep. 64; Chiffer's Case, T. 
Raym. 275. 276; Reg. v. Thompson, Leigh 
& C. 225; Reg. v. Slowly, 12 Cox, Crim. Cas. 
269; Reg. v. Rod way, 9 Car. & P. 784; Rex 
V. Williams, 6 Car. & P. 390; 2 East, P. 
C. c 16, §§ 110-113.) See Reg. v. Cohen, 
2 Denison, Or. Cas. 249, and cases infra. 
The defendant made a demand, if that was 
necessary, — which we do not imply, — be- 
fore usingforce. Green v. Goddard, 2 Salk. 
641; Polkinhorn v. Wright, 8 Q. B. (N. S.) 
197; Com. v. Clark, 2 Mete. (Mass.) 23, 25; 
and cases infra. It is settled by ancient 
and modern authority that under such 
circumstances a man may defend or regain 
his momentarily interrupted possession by 
the use of reasonableforce, short of wound- 
ing, or the employment of a dangerous 
weapon. Com. v. Lynn, 123 Mass. 218 ; Com. 
V. Kenuard,8Pick.l83; Anderson v. State, 
6 Baxt. 608; State v. Elliot, 11 N. H. 540, 
545; Rex v. Milton, Moody & M. 107; Y. B. 
9 Edw. IV. 28, pi. 42; 19 Hen. VI. 31, pi. 59; 
21 Hen. VI. 27, pi. 9. See Seaman v. Cup- 
pledick, Owen, 150; Taylor v. Markham, 
Cro. Jac. 224, Yelv. 157, 1 Brown. & G. 215; 
Shingleton v. Smith, Lutw. 1481, 1483; 
2 Inst. 316; Finch, Law, 203; 2 Hawk, P. 



C. c. 60, § 23; 3 Bl. Comm. 121. To this 
extent the right to protect one's posses- 
sion has been regarded as an extension of 
the riglit to jjrotect one's person, with 
which it is generally mentioned. Baldwin 
V. Havden, 6 Conn. 4.53; Y. I', 19 Hen. VI. 
31, pi. 59; Rogers v. Spence, 18 Mees. & W. 
571, 581; 2 Hawk. P. C. c. 60, §23; 3 Bl. 
Comm. 120, 131. 

We need not consider whether this ex- 
planation is quite adequate. There are 
weighty decisions wliich go further than 
those above cited, and which hardly can 
stand on the right of self-defense, but in- 
volve other considerations of policy. It 
has been held that even where a consider- 
able time had elapsed between the wrang- 
ful taking of the defendant's property and 
the assault, the defendant had a right to 
regain possession by reasonable force, 
after demand upon the third person in 
possession, in like manner as he might 
have protected it without civil liability. 
Whatever the true rule may be, probably 
there is no difference in this respect be- 
tween the civil and the criminal law. 
Blades v. Higgs, 10 C. B. (N. S.) 713, 12 C. 
B. (N. S.) 501, 13 C. B. (N. S.) 844, 11 H. L. 
Cas. 621 ; Com. v. McCue, 16 Gray, 226, 227. 
The principle has been extended to a case 
where the defendant had yielded posses- 
sion to the person assaulted, through tlie 
fraud of the latter. Hodgeden v. Hub- 
bard, 18 Vt. 504. See Johnson v. Perry, 
.56 Vt. 703. On the other hand, a distinc- 
tion has been taken between the right to 
maintain possession and the right to re- 
gain it from another who is peaceably es- 
tablished in it, although the possession of 
the latter is wrongful. Bobb v.Bosworth, 
Litt. Sel. Cas. 81. See Barnes v. Martin, 
15Wis.240; Andre v. Johnson, 6Blackf. 375; 
Davis v. Whitridge, 2 Strob. 232; 3 Bl. 
Coiiiin. 4. It is unnecessary to decide 
whether in this case, if Mitchelman had 
taken the mon-v with a fraudulent intent, 
but had not rt- pudiated the condition un- 
til afterwards, the defendant would have 
had any other remedy than to hold him 
to his bargain, if he could, even if he knew 
that Mitchelman still had the identical 
money upon his person. If the force used 
by the defendant was excessive, the jury 
would ha vebeen warranted in finding him 
guilty. Whether It was excessive or not 
was a question for them ; the judge could 
not rule that it was not, as matter of law. 
Com. V. Clark, 2 Mete. (Mass.) 23. There- 
fore the instruction given to them, taken 
only literally, was correct. But the pre- 
liminary statement went further, and was 
erroneous; and, coupling that statement 
with the defendant's offer of proof, and his 
course after the rulings, we think it fair 
to assume that the instruction was not 
understood to be limited, or indeed to be 
directed, to the case of excessive force, 
which, so far as appears, had not been 
mentioned, but that it was Intended and 
understood to mean that any assault to 
regain his own money would warrant 
finding the defendant guilty. Therefore 
the exceptions must be sustained. 

It will be seen that our decision is irre- 
spective of the defendant's belief as to 
what he had a right to do. If the charge 
ol robbery had been persisted in, and the 
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diffleulties whicb we have stated could 
have been got over, we misht have had 
to consider cases like Reff. v. Boden, 1 Car. 
& K. 395, 397; Reg. v. Hemminss, 4 Fost. 
& F. 50; State v. Hollyway, 41 Iowa, 200. 
Compare Com. v. Stebbins, 8 Gray, 492; 



Com. v. McDutfy, 126 Mass. 467. There l8 
no question here of the effect of a reasona- 
ble but mistaken belief with regard to the 
facts. State V.Nash, 88N.C. 618. Thefacta 
were as the defendant believed them to be. 
Exceptions sustained. 



B. Rightful expulsion by carrier of passengers. 



(43 111. 420.) 

Illinois Ce.nt. R. Co. et al. v. Whitte- 

MORE. 

(Supreme Court of Ulinow. April Term, 1S67.) 

1. Justifiable or Excusable Assault — Carkiers 

— Expulsion of Passexgeu. 
A rule of a railroad company requiring pas- 
sengers to surrender their tickets on the trains is 
a reasonable regulation, and, for a wanton refusal 
to comply there witti, the company may expel the 
passenger from the train, using no more force 
than is necessary for the purpose, and not selecting 
a dangerous or inconvenient place. 

2. Same. 

The statute of Illinois forbidding railroad com- 
panies to expel passengers from their trains for 
non-payment of fare, at any place other than a 
regular station, does not apply to such a case; 
a refusal to surrender a ticket, for which tlae 
requisite fare has been paid, is not the same 
offense as a, refusal to pay fare. 

8. Same— Reasonable Regulatiox — Question of 
Law. 
The question whether a regulation of a railroad 
company requiring passengers to surrender their 
tickets is reasonable is for the court, either with 
or without testimony on the subject; to submit 
it to the jury is error. 

Appeal from circuit court, Marshall coun- 
ty ; Samuel L. Richmond, Judge. 

Williams & Burr, for appellants. Inger- 
eoll, Puterbaugh & Sbaw, ior appellee. 

Laweexce, J. This was an action of 
trespass, brought by Whitteruore against 
the Illinois Central Railroad Comi)any aad 
N. W. Cole, a conductor in the service of 
the company, for wrongfully expelling the 
plaintiff from a train. It appears the 
plaintiff had taken passage from Decatur 
to El Paso, and had procured the necessa- 
ry ticket. After the train passed Kappa, 
the station preceding El Paso, the con- 
ductor demanded plaintiff's ticket, which 
the latter refused to surrender without a 
check. This the conductor refused to give, 
and, after some controversy with the 
plaintiff, stopped the train, and, with the 
aid of a brakemau, expelled the plaintiff. 
There is considerable evidence in the rec- 
ord given for the purpose of showing that, 
even admitting the right of the defendants 
to expel the plaintiff, an unnecessary and 
wanton degree of violence was used, from 
which tlie plaintiff received a permanent 
and severe Injury. As, however, the case 
must be submitted to another jury, we 
forbear from any comments on this por- 
tion of It. The jury gave the plaintiff a 
verdict for $3,125, for which the court ren- 
dered judgment, and the defendants ap- 
pealed. In sustaining a demurrer to the 
fourth plea, and In givingthe instructions, 
the circuit court held that, although the 
ruleH of the road required the conductor 



to take up the plaintiff's ticket, and not- 
withstanding he may have refused to sur- 
render it when demanded, the defendants 
had no right to expel him from the cars, 
except at a regular station. In support 
of this position, it is urged by counsel for 
appellee that the refusal to surrender the 
ticket was merely equivalent to a refusal 
to pay the fare, and that the statutory 
prohibition against the expulsion of pas- 
sengers for this cause, except at a regular 
station, should be applied to cases like the 
present. We held in the case of Railroad 
V. Flagg, (decided at the January term, 
1867, 43 111. 364,) that the neglect to buy a 
ticket before entering the train, when re- 
quired by the rules of the road, was the 
same thing, in substance, as the refusal to 
pay the fare, and justified an expulsion 
only at a regular station. But the refusal 
to surrender a ticket, for which the requi- 
site fare has already been paid, is certainly 
not the same thing as refusal to pay the 
fare. It may be no worse offense against 
the rights of the railroad company than 
the refusal to pay the fare, but it is not 
the same offense. Perhaps there was no 
good reason why the legislature should 
have forbidden railways to expel a pas- 
senger only at a regular station for the 
non-payment of fare, and have leEt them 
at liberty to expel one at any other poiut, 
for the disregard of any other reasonable 
rule. But it has done so, and it is our du- 
ty to leave the law as the legislature 
thought proper to establish it. What, 
then, is the right of a railway company in 
reference to its passengers? Clearly, to 
require of thera the observance of all such 
reasonable rules as tend to promote tlie 
comfortand convenience of the passengers, 
to preserve good order and proi)riety of 
behavior, to secure the safety of the train, 
and to enable the company to conduct its 
business as a common carrier, with ad- 
vantage to the public and to itself. So 
long as such reasonable rules are observed 
by a passenger, the company is bound to 
carry him, but, if the.y are wantonly dis- 
regarded, that obligation ceases, and the 
company may at once expel him from the 
train, using no more force than may be 
necessary for that purpose, and not select- 
ing a dangerous or inconvenient place. 
This is a common-law right, arising from 
the nature of their contract and occupa- 
tion as common carriers, and, as already 
remarked, it has been restricted by the 
legislature only in cases where the offense 
consists in non-payment of fare. Railroad 
Co. V. Parks, 18 III. 460; Hilliard v.Goold, 34 
N. H. 230; Cheney v Railroad Co., 11 Mete. 
(Mass.) 121. If, then, the regulation re- 
quiring passengers to surrender their tick- 
ets was a reasonable one, the ruling of the 
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court below on this point was erroneous. 
That the rule is a reasonable one really 
admits of no controversy. It was shown 
by witnesses on the trial, and must be ap- 
parent to any one, that the company must 
have the right to require the surrender of 
tickets, in order to guard itself against 
imposition and fraud, and to preserve the 
requisite method and accuracy in the 
management of its passenger department. 
The circuit court left it to the jury to say 
whether the rule was reasonable. This 
was error. It was proper to admit testi- 
mony, as was done; but, either with or 
without this testimony, it was for the 
court to say whether the regulation was 
reasonable, and therefore obligatory upon 
the passenger. The necessity of holding 
this to be a question of law, and therefore 
within the province of the court to settle, 
is apparent from the consideration that 



it is only byso holding that flied and per 
manent regulations can be established 
If this question is to be left to juries, one 
rule would be applied by them to-day and 
another to-morrow. In one trial a rail- 
way would be held liable, and in another, 
presenting the same question, not liabls. 
Neither the companies nor passengers 
would know their rights or their obliga- 
tions. A fixed system for the control of 
the vast interests connected with rail- 
ways would be impossible, while such a 
system is essential equally to the roads 
and to the public. A similar view has re- 
cently been taken of this question in the 
case of Vedder v. Fellows, 20 N. Y. 126. 
The judgment must be reversed ; but if it 
appears, upon another trial, that unneces- 
sary violence was used, the defendants 
must respond in damages. 
Judgment reversed. 



(See, also. Pease v. Railroad Co., 101 N. Y. 367, 5 N. E. Rep. 37 ; Murdock v. Railroad Co., 137 Mass. 
293: State v. Goold, 53 Me. 279; Steam-Boat Co. v. Brockett, 121 U. S. 637, 7 Sup. Ct. Rep. 1039; Sanford 
V. Railroad Co., 28 N. Y. 343; Sullivan v. Railroad Co., 148 Mass. 119, 18 N. E. Rep. 678; Jardine v. Cor- 
nell, 50 N. J. Law, 485, 14 At). Rep. 590; Railroad Co. v. Skillman, 39 OMo St. 444.) 



C. Discipline of children, pupils, etc. 



(53 Conn. 481, 3 Atl. Rep. 841.) 

Sheehan v. Sturges. 

(Sv/preme Court of Errors of GonnecUcut. Nov. 
24, 1885.) 

1. JUSTiriABLB OB BxCnSABLE ASSAULT — SCHOOLS 

— Punishment of Pupil. 
A teacher may inflict corporal punishment on a 
pupil, if necessary to enforce compliance by the 
pupil with proper rules for the good conduct and 
order of the school ; but ho must exercise sound 
discretion and judgment, and the punishment 
should be adapted, not only to the offense, but to 
the ofiender. 

2. Same— Action fob Assault and Batteet— 

Question of Fact. 

In an action against a teacher for an assault 
and battery in whipping a pupil, the extent and 
reasonableness of the punishment is purely a 
question of fact. 
8. Same— Evidence. 

In such an action, evidence of habitual miscon- 
duct ol the pupil prior to the punishment is ad- 
missible on behalf of defendant. 

Appeal from superior court, Fairfield 
county; BEABDSLBy, Judge. 

Action for assault and battery. Judg- 
ment was rendered for defendant. Plain- 
tiff appealed from the judgment. 

John S. Seymour, for appellant. John 
H. Ferry and Wintbrop H. Perry, lor ap- 
pellee. 

Granger, J. This Is a complaint for an 
assault and battery. The defense is that 
the plaintiff was at the time a pupil in a 
school kept by the defendant; that he 
willfully violated the reasonable rules of 
the school, and disobeyed the reasonable 
commands of the defendant as his teach- 
er; and that for this misconduct the de- 
fendant, as such teacher, whipped him in 
a reasonable manner. The sole contro- 
versy upon the trial was as to the reason- 
ableness of the punishment inflicted. The 
-ourt found that "such whipping was 

+ unreasonable or excessive, and was 



fully justified by the plaintiff's misconduct 
at that time." The extent and reasona- 
bleness of the punishment administered 
by a teacher to his pupil is purely a ques- 
tion of fact. This is too well settled lo 
make the citation of authorities necessa- 
ry. The finding of the court, therefore, 
settles the question as to this, unless the 
court acted upon improper evidence. 

The plaintiff testified as a witness in 
his own behalf, and on his cross-examina^ 
tion the defendant, against the objection 
of the plaintiff's counsel, was allowed to 
ask him whether, on two former occasions, 
both of them more than a week before the 
whipping in question, he had not assault- 
ed the teacher while he was chastising 
him. And the defendant afterwards in his 
testimony in his own behalf was allowed, 
against the objection of the plaintiff, to 
state that the plaintiff's conduct in school 
was habitually bad, and that on two for- 
mer occasions, one of them about two 
weeks and the other seven or eight days 
before the whipping in question, the plain- 
tiff had assaulted him while he was chas- 
tising him. The defendant was also al- 
lowed, on the plaintiff's cross-examina- 
tion, against objection, to inquire of him 
whether he had not, seven or eight days 
before the whipping in question, put 
stones in his pocket, and declared that 
he was going to attack the teacher with 
them. The plaintiff, in answer to the in- 
quiry, denied that he had done so; and 
the defendant, against the plaintiff's ob- 
jection, was allowed to show by a wit- 
ness that the plaintiff had so done. The 
defendant did not inform the plaintiff, at 
the time of the whipping, that he was 
punishing him for his past and habitual 
misconduct. We think that the court 
committed no error in admitting the in- 
quiries and evidence. The right of the 
school-master to require obedience to rea- 
sonable rules and a proper submission to 
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his authority, and to inflict corporal pun- 
ishment for disobedience, is -^^'ell settled. 
It is said In the Encyclopedia of Educa- 
tion, edited by Kiddle & Scheni, pase 
ISO, that "the school codes of the United 
States are generally silent in regard to the 
rich t of teachers to inflict corporal pun- 
ishment, and there are numerous judicial 
decisions in favor of this right. By En- 
glish and American law a pa rent may cor- 
rect his child in a reasonable manner, and 
the teacher is in luco parentis;" citing 2 
Kent, Comm. 203; 1 Bl. Comm. 453; Com. 
V. Randall, 4 Gray, 36; State v. Pender- 
gra,ss, 2 DPV.& B. 305; Stevens v. Fassett, 
27 Me. 280; Lander v. Seaver, 32 Vt. 123. 
.4s incident to this relationship, it is the 
right of the teacher, in the absence of rules 
established by the school board or other 
proper authority, to make all necessary 
and proper rules for the good conduct and 
order of the school ; and it is his duty to 
see that order is maintained and the rules 
observed ; and if any sctiolar violates the 
rules, and disobeys the orders of tlieteach- 
er, it is the duty of the latter to enforce 
compliance, and to that end it may be 
necessary to inflict personal chastisement. 
%.s without it he misht lose all control of 
the school. In inflicting such punishment 
the teacher must exercise sound discretion 
and judgment, and must adapt it, not on- 
ly to the offense, but to the offender. 
Horace Mann, a high authority in the 
matter of schools, says of corporal pun- 
ishment : " It should be reserved for baser 
faults. It is a coarse remedy, and should 
be employed upon the coarse sins of our 
animal nature, and, when employed at 



all, should be administered in strong 
doses." Of course the teacher, in inflicting 
such punishment, must not exceed the 
bounds of moderation. No precise rule 
can be laid down as to what shall be con- 
sidered excessive or unreasonable punish- 
ment. Reeve, Dom. Rel. 288. Each case 
must depend upon its own circumstances. 
In Com. V. Randall, 4 Gray, 36, it is held 
that "in inflicting corporal punishment a 
teacher must exercise reasonablejudgment 
and discretion, and be governed as to the 
mode and severity of the punishment by 
the nature of the offense, and the age, size, 
and apparent powers of endurance of the 
pupil." And we think it equally clear that 
he should also take into consideration 
the mental and moral qualities of the pu- 
pil; and, as indicative of these, his general 
behavior in school and his attitude to- 
wards his teacher become proper subjects 
of consideration. We thinn, therefore, 
that the court acted properly in admit- 
ting evidence of the prior and habitual 
misconduct of the plaintiff, and that it 
was perfectly proper for the defendant, in 
chastising him, to consider, not merely the 
immediate offense which had called for 
the punishment, but the past offenses that 
aggravated the present one, and showed 
the plaintiff to have been habitually re- 
fractory and disobedient. Nor was it nec- 
essary that the teacher should, atthetime 
of inflicting the punishment, remind the 
pupil of his past and accumulating of- 
fenses. The pupil knew them well enough, 
without having them brought fre8hl.y to 
his notice. There is no error. 
The other judges concurred. 



(See, also. Patterson v. Nutter, 7S Me. .509, 7 Atl. Rep. 273; DanenhofEer v. State, 69 Ind. 29.5. As 
to punishment by parents, see State v. Jones, 95 N. C. 5SS; by masters of vessels upon seamen, BrowD 
V. Howard, 14 Johns. 119.) 



D. Act of public officer in performance of official duty. 



(20 Barb. 16.) 

Hagek et al. v. Uanforth. 

(Supreme Court of Neiu York. Albany, Gen- 
eral Term. Sept. 4, 1854. ) 

Justifiable or Excusable Assault — Service of 
Process. 
Defendant went to the house of plaintiffs, who 
were husband and wife, to serve on the husband, 
who was in the house, a subpoena in a suit then 
pending, and, finding a door open, entered peace- 
ably ; but the wife ordered him out, and resisted 
him In attempting to proceed to the stairs, in 
search for the husband, although he told her he 
had a subpoena to serve. Held, that defendant 
was in the house under a legal license, and it 
was not his duty to leave when ordered to do so 
by the wife; and that he had a right to use such 
force as was necessary to overcome her unlawful 
resistance to the service of the subpoena, and was 
liable only for any excess of violence used by 
him. 

Appeal from special term. 

Action by Daniel J. Hager and wife for 
an assault and battery alleged to have 
been committed upon the wife by defend- 
ant. It appeared that a previous action 
had been brought before a justice of the 
pei.ce by Danforth, the defendant in this 
action, against the plaintiff Daniel J. Ha- 
CHAfiE — 6 



ger; that on the day on which that action 
was to be tried, Danforth, having pro- 
cured from the justice a' subpoena For Ha- 
ger as a witness therein, went to Hager's 
house for the purpose of serving it; that 
he found a door open, and entered, but 
was met and resisted by Mrs. Hager, who 
ordered him out of the hou.se; that Dan- 
forth replied to her that he had a subpoena 
to serve on Hager, and, Hager being up- 
stairs at the time, Danforth attempted to 
force his way to the stairs, against the 
resistance of Mrs. Hager, and in doing so 
choked her and threw iier back against the 
catch of a door, slightly bruising her; 
and that thereafter Hager came down- 
stairs, and Danforth then served the sub- 
poena upon him, and soon after left the 
house. The judge charged the jury that 
a license to enter the house for the pur- 
pose of serving the subpoena was implied, 
but that "after Mrs. Hager had ordered 
the defendant out the subpcena was not a 
justification or protection to him in press- 
ing forward, and, when resisted in his ad- 
vance, using force to serve it." To this 
part of the charge defendant excepted. 
The jury found a verdict for plaintiHa 
for $250. Defendant moved upon a case 
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for a new trial, which motion was denied, 
and from the order denying a new trial 
defendant appealed to the general term. 

Before Wkight, Harris, and Watson, 
Justices. 

H. Hogeboom, for appellant, li. Tre- 
main, for respondents. 

Haekis, J. The defendant went to the 
plaintiffs' house with process which he 
was authorized bylaw to serve. 2 Rev. 
St. p. 240, § 82. The person upon whom he 
was to make the service was in the house. 
These facts amounted to a legal license, 
and having found the door open, and en- 
tered peaceably, the defendant was law- 
fully tliere. Deriving his authority to be 
there from the law^, and not from the con- 
sent of the plaintiffs, he was under no ob- 
ligation to obey Mrs. Hager when she 
ordered him to leave. Not having con- 
ferred upon him his license, she had no 
power to revoke it. He was as rightfully 
there after he had been directed to leave 
as before. I know of no duty which 
bound him to desist from the execution 
of the lawful purpose which had brought 
him there. If his taste led him to encoun- 
ter the vituperation and violence of such 
a woman as he met there, it was his 
right to do so. To the extent, therefore, 
that the force used by the defendant was 
necessary to overcome the unlawful re- 
sistance he met in the service of the sub- 

(Compare Hull v. Bartlett, 49 Conn. 64.) 



pcena.it was lawful. Mrs. Hager was tlj« 
wrong-doer, and not the defendant. If he 
used more force than was necessary to 
enable him to accomplish his purpose, to 
that extent he is liable as a wrong-doer. 
The jury were led to understand, upon 
the trial, that, after Mrs. Hager had or- 
dered the defendant out, the subpcena fur- 
nished hira no justifieation or protection. 
In effect, they were instructed that, by re- 
maining after having been ordered to 
leave, the defendant became a trespasser. 
In this they were misled, and the result 
was a verdict against the defendant to an 
amount entirely unwarranted by the evi- 
dence. The jury ought to have been told 
that, inasmuch as the defendant had en- 
tered the house In a peaceable manner, 
under a license given him by law, he had 
a right to remain there until he had effect- 
ed the service of the subpoena; that Mrs. 
Hager, by resisting the defendant in mak- 
ing such service, was herself guilty of an 
unlawful act; and that the defendant 
was justified, not withstanding such resist- 
ance, in using all the force necessary to 
enable him to serve the subpoena ; and 
that he was only liable for any excess of 
violence used by him more than was nec- 
essary to overcome the resistance with 
which he met. I am of opinion, therefore, 
that the order of the special term should 
be reversed, aud that a new trial should 
be granted, with costs to abide the event. 
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What constitutes false imprisonment. 



(7 Adol. &-E. [N. S.] *742.) 

Bird v. Jones. 

(Con/rt of QuserVs Bench. July 9, 1845.) 

False Imprisonment — What Constitutes Im- 
pkisonment. 
Plaintiff, attempting to pass in a particular di- 
rection along part of a public highway which had 
been inclosed by defendant, was obstructed by 
the latter, who prevented him from proceeding 
in that direction, but left him at liberty to go in 
another direction. Held, that there was no im- 
prisonment on which plaintiff could maintain an 
action for false imprisonment. Denman, C. J., 
dissenting. 

Rule nisi for new trial. 

Action of trespass for assault and false 
imprisonment. At the trial, before Den- 
man, C. J., the jury found a verdict for 
plaintiff. Defendant obtained a rule nisi 
tor a new trial, on the ground of misdirec- 
tion, consisting of a statement by the 
chief justice to the jury at the trial that 
an imprisonment of plaintiff had taken 
place before plaintiff assaulted defendant. 

Piatt. Humfrey & Hance, showed cause. 
Sir F. Tliesi^er, Sol. Gen., in support of 
the rule. 



Coleridge, J. In this case, Jn which we 
have unfortunatel.y been unable to agree 
in our judgment, I am now to pronounce 
the opinion which I have formed ; and I 
shall be able to do so very briefly, because, 
having had the opportunity of reading a 
judgment prepared by my Brother Pat- 
TESON, and entirely agreeing with it, I 
may content myself with referring to the 
statement he has made in detail of those 
preliminary points in which we all, I be- 
lieve, agree, and which bring the case up 
to that pointupon which itsdecision must 
certainly turn, and with regard to which 
our difference exists. This point is whether 
certain facts, which may.be taken as clear 
upon the evidence, amount to an imprison- 
ment. These facts, stated shortly, and as I 
understand them, are, in effect, as follows: 

A part of a public highway was Inclosed, 
and appropriated for spectators of a 
boat-race, paying a price for their seats. 
The plaintiff was desirous of entering this 
part, and was opposed by the defendant; 
but, after a struggle, during which a 
momentar.v detention of his person took 
place, he succeeded in climbing over th« 
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inclosure. Two policomen were tlien sta- 
tioned by the defendant to prevent, and 
they did prevent, him from passing on- 
wards in the direction in which he declared 
his wish to go; but he was allowed to re- 
main unmolested where he was, and was 
at liberty to go, and was told that he 
was so, in the only other direction by 
which he could jjass. This he refused for 
some time, and, during that time, remained 
where he had thus placed himself. 

These are the facts, and, setting aside 
those which do not properly bear on the 
question now at issue, there will remain 
these: That the plaintiff, being in a pub- 
lic highway and desirous of passing' along 
it, in a particular direction, is prevented 
from doing so by the orders of the defend- 
ant, and that the defendant's agents for 
the purpose are policemen, from whom, 
indeed, no unnecessary violence was to be 
anticipated, or such as they believed un- 
lawful, yet who might be expected to ex- 
ecute such commands as they deemed law- 
ful, with all necessary force, however re- 
sisted. But, although thus obstructed, 
the plaintiff was at liberty to move his 
person, and go In any other direction, at 
Ills free will and pleasure, and no actual 
force or restraint on his person was used, 
unless the obstruction before mentioned 
amounts to so much. I lay out of consid- 
eration the question of right or wrong be- 
tween these parties. The acts will 
amount to Imprisonment, neither more 
nor less, from their being wrongful or 
capable of .justification. And 1 am of 
opinion that there was no Imprisonment. 
To call It so appears to me to confound 
partial obstruction and disturbance with 
total obstruction and detention. A prison 
may have Its boundary, large or narrow, 
visible and tangible, or, though real, still 
In the conception only; it may itself be 
movable or fixed ; but a boundary It must 
have, and that boundary the party im- 
prisoned must be prevented from passing. 
He must be prevented from leaving that 
place, within the ambit of which the party 
imprisoning would confine him, except by 
prison-breacli. Some confusion seems to 
me to arise from confounding Imprison- 
ment of the body with mere loss of free- 
dom. It is one part of the definition of 
freedom to be able to go whithersoever 
one pleases. But Imprisonment is some- 
thing more than the mere loss of this pow- 
er. It Includes the notion of restraint 
within some limits defined by a will or 
power exterior to our own. 

In Com. Dig. "Imprisonn.ent," (G,) It is 
said : "Every restraint of the liberty of a 
freeman will be an Imprisonment." For 
this the authorities cited are 2 Inst. 482; 
Herbert and Stroud's Case, Cro. Car. 210. 
But, when these are referred to. It will be 
seen that nothing was intended at all in- 
consistent with what I have ventured to 
lay down above. In both books, the object 
was to point out that a prison was not nec- 
essarily tvhat is commonly so called,— a 
place locally defined and appointed lor the 
reception of prisoners. Lord Coke is com- 
menting on the statute of Westminster 2d, 
(1 St. 13 Edw. II. c. 48,) " in prisona," and 
says : " Every restraint of the liberty of a 
freeman is an imprisonment, although he 



be not within the walls of any common 
prison." The passage in Cro. Car. is from 
a curiou.-s case of an information against 
Sir Miles Hubert and .Mr. Stroud for escap- 
ing out of the Gate-House Prison, to 
which they had been committed by the 
king. The question was whether, under 
the circumstances, they had ever been 
there Imprisoned. Owing to the sickness 
in London, and through the favor of the 
keeper, these gentlemen had not, except 
on one occasion, ever been within the 
walls of the Gate-House. The occasion is 
somewhat singularly expressed In the de- 
cision of the court, which was "that their 
voluntary retirement to the close stool" 
in the Gate-House "made them to be pris- 
oners. " The resolution, ho wever, in ques- 
tion is this: "That the prison of the 
king's bench is not any local prison, con- 
fined only to one place, and that every 
place where any person is restrained of his 
liberty is a prison ; as if one take sanctu- 
ary, and depart thence, he shall be said to 
break prison. " 

On a case of this sort, which, it there be 
difficulty in it, is at least purely element- 
ary, it is not easy nor necessary to en- 
large; and I am unwilling to put any ex- 
treme case hypothetically; but I wish to 
meet one suggestion, which has been put 
as avoiding one of the difficulties which 
cases of this sort might seem to suggest. 
If it be said that to hold the present case 
to amount to an imprisonment would 
turn every obstruction of the exercise of a 
right of way into an imprisonment, the 
answer is that there must be something 
like personal menace or force accompany- 
ing the act. of obstruction, and that, with 
this, it will amount to Imprisonment. I 
apprehend that is not so. If, in the 
course of a night, both ends of a street 
were Walled up, and there was no egress 
from the house but into the street, I should 
have no difficulty in saying that the 
inhabitants were thereby Imprisoned; 
but if only one end were walled up, and 
an armed force stationed outside to pre- 
vent any scaling of the wall or passage 
that way, I should feel equally clear that 
therew^as no Imprisonment. If there were, 
the street would obviously be the prison ; 
and yet, as obviously, none would be con- 
fined in it. 

Knowing that my lord has entertained 
strongly an opinion directly contrary to 
this, I am underserious apprehension that 
I overlook some difficulty in forming my 
own ; but, if it exists, I have not been able 
to discover it, and am therefore bound to 
state that, according to my view of the 
case, the rule should be absolute for a new 
trial. 

Williams, J. I also have had the bene- 
fit of seeing, and beg leave to refer to, 
what my Brother Patteson has written, 
explaining the manner in which the only 
question now before us in this case is 
raised, and showing that it depends upon 
whether the following facts constitute an 
imprisonment in point of law : 

A part of Hammersmith bridge, which 
is generally used as a public footway, was 
appropriated for seats to view a regatta 
on the river, and separated for that pur- 
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pose from the rarriage-way by a tempo- 
rary fence. The plaintiff insisted upon 
passing along the part so appropriated, 
and attempted to climb over the fence. 
The defendant (clerk of the bridge com- 
pany) pulled him back, but the plaintiff 
succeeded in climbing over the fence. The 
defendant then stationed two policemen 
to prevent, and they did prevent, the i)lain- 
tiff from proceeding forward along the 
footway in the direction he wished to go. 
The plaintiff, however, was at the same 
time told that he might go back into the 
carriage-way, and proceed to the other 
side of the bridge, if he pleased. The plain- 
tiff refused to do so, and remained where 
he was so obstructed, about half an hour. 
And, if a partial restraint of the will be 
sufficient to constitute an Imprisonment, 
Buch undoubtedly took place. He wished 
to go in a particular direction, and was 
prevented ; but, atthe same time, another 
course was open to him. 

About the meaning of the word "im- 
prisonment," and the definitions of it usu- 
ally given, there is so little doubt that any 
difference of opinion Is scarcely possible. 
Certainly, so far as I am aware, none such 
exists upon the present occasion. The 
difficulty, whatever it may be, arises when 
the general rule is applied to the facts of 
a particular case. "Every confinement of 
the person," according to Blackstone, 
(3 Bl. Comm. 127,) "is an imprisonment, 
whether it be in a common prison, or in 
a private house, or in the stocks, or even 
by forcibly detaining one in the public 
streets," which, perhaps, maj' seem to im- 
ply the application of force more than is 
really necessary to make an imprisonment. 
Lord Coke, in his second Institute, (2 Inst. 
589.) speaks of "a prison in law" and "a 
prison indeed;" so that there may be a 
constructive, as well as an actual, impris- 
onment; and thereforeit maybe admitted 
that personal violence need not be used in 
order to amount to it. "If the bailiff," as 
the case is put in Bull. N. P. 62, " who has 
a process against one, says to him, ' You 
are my prisoner; I have a writ against you,' 
upon which he submits, turns back, or goes 
with him, though the bailiff never touched 
him, .yet it is an arrest, because he sub- 
mitted to the process." So, if a person 
should direct a constable to take another 
in custody, and that person should be 
told by the constable to go with him, and 
the orders are obeyed, and they walk to- 
gether in the direction pointed out by the 
constable, that is constructively an im- 
prisonment, though no actual violence 
be used. In such cases, however, though 
little may be said, much is meant and 
perfectly understood. The party ad- 
dressed in the manner above supposed 
feels that he has no option, no more pow- 
er of going in any but the one direction 
prescribed to him, than if the constable 
or bailiff had actually hold of him. No re- 
turn or deviation from the course pre- 
scribed is open to him. And it is that en- 
tire restraint upon the will which, I ap- 
prehend, constitutes the imprisonment. In 
the passage cited from Buller's Nisi Prius 
it is remarked that if the party addressed 
by the bailiff, instead of complying, had 
run away, it could be no arrest, unless 



the bailiff actually laid hold of him, and 
for obvious reasons. Suppose (and the 
supposition is perhaps objectionable, as 
only putting the case before usover again) 
any person to erect an obstruction across 
a public passage in a town, and another, 
who had a right of passage, to be refused 
permission by the party obstructing, and, 
after some delay, to be compelled to re- 
turn and take another and circuitous 
route to his place of destination. I do not 
think that, during such detention, such 
person was under imprisonment, or could 
maintain an action forfalseimprisonmeut, 
whatever other remedy might be open to 
him. I am desirous only to illustrate my 
meaning, and explain the reason why 1 
consider the imprisonment in this case 
not to be complete. The reason, shortly, 
is that I am aware of no case, nor of any 
definition, which warrants the supposi- 
tion of a man being imprisoned during 
the time that an escape is open to him, if 
he chooses to avail himself of it. 

Patteson, J. This was an action of 
trespass for an assault and false impris- 
onment. The pleas were, — as to the as- 
sault, son assault demesne; as to the im- 
prisonment, that the plaintiff, before the 
imprisonment, assaulted the defendant, 
wherefore the defendant gave him into 
custody. The replication was de injuria 
to each plea. This puts in issue, as to 
the first plea, who committed the first 
assault; and, as to the second, whether 
the imprisonment was before or after the 
assault, if any, committed by the plain- 
tiff. Supposing the defendant to have 
made the first assault, and the plaintiff 
to have followed, and such continuous as- 
saulting to have taken place, the plaintiff 
must succeed on the issue as to the first 
plea. Supposing a continuous imprison- 
ment to be established, and an assault by 
the plaintiff, but which took place in try- 
ing to escape from that imprisonment, and 
not before the imprisonment, the plaintiff 
mustsucceed on the issue as to the second 
plea. If, on the other hand, the plaintiff 
did assault the defendant before the im- 
prisonment, then he must fail upon the is- 
sue as to the second plea, even if his as- 
sault was justifiable, because in that case 
he should have replied such justification, 
as, for instance, defense of his close, or 
that he was in the exercise ot a right of 
way which the defendant obstructed, or 
other matter of justification. Now, the 
facts of this case appear to be as follows:' 
A part of Hammersmith bridge, which is 
ordinarily used as a public footway, was 
appropriated for seats to view a regatta 
on the river, and separated for that pur- 
pose from the carriage-way by a tempo- 
rary fence. The plaintiff insisted on pass- 
ing along the part so appropriated, and 
attempted to climb over the fence. The 
defendant, being clerk of the bridge com- 
pany, seized his coat, and tried to pull 
him back. The plaintiff, however, suc- 
ceeded in climbing over the fence. The de- 
fendant then stationed two policemen to 
prevent, and they did prevent, the plain- 
tiff from proceeding forward along the 
footway; but he was told he might go 
back into the carriage-way, and proceed 
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to the other side ol the bridge, if he 
pleased. The ijlaintiff would not do so, 
but remained where he was above half an 
hour, and then, on the defendant still re- 
fusins to suffer him to go forward along 
tne footway, he ende.-rvored to force his 
way, and, in so doing, assaulted the de- 
fendant; whereupon he was taken into 
CLiStody. 

It is pJnin from these facts that the first 
assault was committed by the defendant 
when he tried to pull the plaintiff back as 
he wa& climbing over the fence ; and, as 
the jury have found the whole transaction 
to have been continuous, the plaintiff 
would bo entitled to retain the verdict 
which he has obtained on tlie issue as to 
the first plea. Again, if what passed be- 
fore the plaintiff assaulted the defendant 
was in law an imprisonment of the plain- 
tiff, that imprisonment was undoubtedly 
continuous, and the assault by the plain- 
tiff would not have been before the im- 
prisonment, as alleged in the second plea, 
but during it, and in attempting' to escape 
from it; and the plaintiff would, in that 
case, be entitled to retain tlie verdict 
which he has obtained on the issue as to 
the second plea. But, if what so passed 
was not in law an imprisonment, then the 
plaintiff ought to have replied the right 
of footway and the obstruction by the de- 
fendant, and that he necessarily assaulted 
him in the exercise of the right, and, not 
having so replied, is not entitled to the 
verdict. So that the case is reduced to the 
question whether what passed before the 
assault by the plaintiff was or was not an 
imprisonment of the plaintiff in point of 
law. 

I have no doubt that, in general, if one 
man compels another to stay in any given 
place against his will, he imprisons that 
other just as much as if he locked him up in 
a room ; and I agree that it is not necessary, 
in order to constitute an imprisonment, 
that a man's person should be touched. I 
agree, also, that the compelling a man to 
go in a given direction against his will 
may amount to imprisonment. But I 
cannot bring my mind to the conclusion 
that, if one man merely obstructs the 
passage of another in a particular direc- 
tion, whether by threat of personal vio- 
lence or otherwise, leaving him at liberty 
to stay where he is or to go in any other 
direction if hepleases,he can be said there- 
by to imprison him. He does him wrong, 
undoubtedly, if there was a right to pass 
in that direction, and would be liable to 
an action on the case for obstructing the 
passage, or of assault, if, on the party per- 
sisting in going in that direction, he 
touched his person, or so threatened him 
as to amount to an assault. But impris- 
onment is, as I apprehend, a total re- 
straint of the liberty of the person, for 
however short a time, and not a partial 
obstruction of his will, whatever incon- 
venience it may bring on him. The qual- 
ity of the act cannot, however, depend 
on the right of the opposite party. If it be 
an imprisonment to prevent a man pass- 
ing along the public highway, it must 
be equally so to prevent him pai^sing fur- 
ther along a field into which he has broken 
by a clear act of trespass. 



A case was snid to have been tried before 
Lord Chief Justice Tindal, involving this 
question ; but it appears that the plaintiff 
in that case was compelled to stay and 
hear a letter rend to him against his will, 
which was doubtless a total restraint of 
his liberty while the letter was read. I 
agree to the definition in Selwyn's Nisi 
Prius, title "Imprisonment:" "False im- 
prisonment is a restraint on the liberty of 
the person without lawful cause; either 
by confinement in prison, stocks, house, 
etc., or even by forcibly detaining the 
partj- in tht streets against his will." He 
cites 22 Book Ass. fol. 104, B, pi. 85, per 
Thorpe, C. J. The word there used is 
"arrest," which appears to me to include 
a "detaining," as Mr. Selwyn expresses it, 
and not to mean merely the preventing a 
person from passing. Upon the whole, I 
am of opinion that the only imprison- 
ment proved in this case was that which 
occurred when the plaintiff was taken into 
custody after he had assaulted the defend- 
ant, and tliat the second plea was made 
out; I therefore think that the rule for a 
uew trial ought to be made absolute. 

Dexman', C. J. I have not drawn up a 
formal judgment in this case, because I 
hoped to the last that the arguments 
which my learned brothers would produce 
in support of their opinion might alter 
mine. We have freely discussed the matter, 
both orally and in written communica- 
tions; but, after hearing what they have 
advanced, I am compelled to say that my 
first impression remains. If, as I must be- 
lieve, it is a wrong one, it may be in some 
measure accounted for by the circum- 
stances attending the case. A company 
unlawfully obstructed a public way for 
their own profit, extorting money from 
passengers, and hiring policemen to effect 
this purpose. The plaintiff, wishing to ex- 
ercise his right of way, is stopped by force, 
and ordered to move in a direction whicti 
he wished not to take. He is told at the 
same time that a force is at hand ready to 
compel his submission. That proceeding 
appears to me equivalent to being pulled 
by the collar out of one line into another. 
There is some difficulty, perhaps, in defin- 
ing "imprisonment" in the abstract, with- 
out reference to Its illegality; nor is it nec- 
essary for me to do so, because I consider 
these acts as amountingto imprisonment. 
That word I understand to mean any 
restraint of the person by foi-ce. lu Bul- 
ler's Nisi Prius (page 22) it is said : "Ev- 
ery restraint of a man's liberty under the 
custody of another, either in a jail, house, 
stocks, or in the tstreet, is in law an im- 
prisonment; and whenever it isdone with- 
out a proper authority, is false imprison- 
ment, for which the law gives an action; 
and this is commonly joined to assault 
and battery, for every imprisonment in- 
cludes a battery, and every battery an as- 
sault. " It appears, therefore, that the 
technical language has received a very 
large construction, and that there need 
not be any touching of the person. A 
locking up would constitute an imprison- 
ment without touching. From the lan- 
guage of Thokpe, C. J., which Mr. S^^lwyn 
cites from the Book of Assizes, (22 Book 
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Ass. fol. 104, B, pi. So,) it appears that, 
even in very early times, reFtruint of liber- 
ty by force was understood to be the rea- 
sonable definition of imprisonment. I had 
no idea that any person in these times 
supposed any particular boundary to be 
necessary to constitute imprisonment, or 
that the restraint of a man's person from 
doing what he desires cefines to be an im- 
prisonment because he may find some 
means of escape. It is said that the party 
here was at liberty to go in another direc- 
tion. I am not sure thatin fact he was, be- 
cause the same unlawful power which pre- 
vented him from taking one course might, 
In case of acquiescence, have refused him 
any other. But this liberty to do some- 
thing else does not appear to me to affect 
the question of imprisonment. As long 
as I am prevented from doing what I have 
a right to do, of what importance is it 
that I am permitted to dp something else? 
How does the imposition of an unlawful 
condition show that I am not restrained? 
If I am locked in a room, am I not impris- 
oned because I might effect my escape 
through a window, or because I might 
find an exit dangerous or inconvenient to 
myself, as by wading through water, or 
by taking a route so circuitous that my 
necessary affairs would suffer by delay? 



It appears to me that this is a total depri- 
vation of liberty with reference to the pur- 
pose for which he lawfully wished to era- 
ploy his liberty; and, being effected by 
force, it is not the mere obstruction of a 
way, but a restraint of the person. The 
case cited as occurring before L,ord Chiel 
Justice TiNDAi., as I understand it, is much 
in point. He held it an imprisonment 
where the defendant stopped the plaintifl 
on his road till he had read a libel to him, 
yet he did not prevent his escaping in an- 
other direction. It said that, if any dam- 
age arises from such obstruction, a special 
action on the case may be brought. Must 
I then sue out a new writ, stating thai 
the defendant employed direct force to pre 
vent my going where my business called 
me, whereby 1 sustained loss? And, if 1 
do, is it certain that 1 shall not be told 
that I have misconceived my remedy, foi 
all flows from the false imprisonment, 
and that should have been the subject of 
an action of trespass and assault? Foi 
the jury properly found that the whole ol 
the defendant's conduct was continuous; 
it commenced in illegality; and the plain- 
tiff did right to resist it as an outrageous 
violation of the liberty of the subject from 
the very first. 
Eule absolute. 



(See, also, Hildebrand v. MoGrum, 101 Ind. 61; Marshall v. Heller, 55 Wis. 393, 18 N. W. Rep. 236; 
Borenson v. Dundas, 50 Wis. 335, 7 N.W. Rep. 259 ; McNay v. Stratton, 9 Dl. App. 215 ; Mowry v. Chasa, 
100 Mass. 79.) 



(90 N. Y. 77.) 

Lynch v. Metropolitan El. Ey. Co. 

(Court of Appeals of New Ym-k. Oct. 10, 1882.) 

FiiiSE Imprisonment — Detention or Passenger 
BT Carrier. 
Plaintiff purchased a ticket for a passage up- 
on defendant's railway, and entered one of its 
cars, but, before reaching his destination, he lost 
his ticket. On attempting to pass from the sta- 
tion platform through the gate Into the street, he 
was prohibited by the gate-keeper, and told that 
he could not pass until he should produce a ticket 
or pay his fare. He explained that he had paid 
his fare and lost his ticket, and insisted on pass- 
ing out, but was pushed back bytne gate-keeper; 
and, on his further insisting on his right to pass, 
the gate-keeper sent for a police officer, and or- 
dered his arrest, whereupon he was arrested by 
the ofBcer. Held, that the detention of plaintiff 
by the gate-keeper for the purpose of enforcing 
payment of fare was illegal; and that defendant, 
having instructed its pjate-keepers not to let pas- 
sengers pass out until they should either pay their 
fares or show tickets, was liable to plaintiff for 
the false Imprisonment by the gate-keeper. Finch, 
J., dissenting. 

Appeal from supreme court, general 
term, first department. 

Action by Michael Lynch against the 
Metropolitan Elevated Railway Company 
for false imu'-isonment. At the trial the 
jury found a verdict tor plaintiff, and judg- 
ment for plaintiff was entered thereon, 
which was affirmed on appeal to the gen- 
eral term. From the judgment of the gen- 
eral term defendant appealed. 

R. E. Deyo, for appellant. Charles C. 
Smith, for respondent. 

Earl, J. In September, 1878, rhe plain- 
tiff purchased a ticket for a passage upon 
defendant's railway from its Forty-Second 



Street station to its Kector-Street sta- 
tion, and entered one of its cars. Before 
reaching his destination he lost his ticket, 
and when he attempted to pass from the 
station platform through the gate into 
the street he was prohibited by the gate- 
keeper, and told that he could not pass 
until he produced a ticket or paid his fare. 
He explained that he had paid his fare 
and lost his ticket, and insisted upon pass- 
ing out. He was pushed back by thegate- 
keeper, who refused to let him pass. He 
expostulated, and insisted upon his right 
to pass, when the gate-keeper sent for a 
police officer, and ordered his arrest. He 
was arrested, and taken to a police sta- 
tion by the police officer, the gate-keeper 
going along, and making complaint 
against him. He was locked upin thesta- 
tion-house over night. In the morning 
the gate-keeper appearedagalnsthim, and 
he was examined before a police magis- 
trate, and discharged. This action was 
afterwards commenced to recover dam- 
ages for the falsearrestandimprisonmeut. 
He recovered a judgment, which has, upon 
appeal, been affirmed. 24 Hun, .506. 

We are of opinion that the trial judge 
was right in holding, as matter of law, 
that the plaintiff's arrest and detention 
were illegal. The defendant had the 
right to make reasonable rules and regu- 
lations for the management of its busi- 
ness and the conduct of its passengers. It 
could require every passenger before en- 
tering one of its cars to produce a ticket, 
and to produce and deliver up the ticket 
at the end of his passage, or again pay 
his fare. Kailroad Co. v. Page, 22 Barb. 
130; Hibbard v. Kailroad Co., 15 N. Y.455; 
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Vediler v. Fellows, 20 N. Y.126; Townsend 
V. Railroad Co., 56 N. Y. 21),"). The defend- 
ant had such a regulation, and no com 
plaint can be made of that, r.utithail 
no regulation, and could legally have 
none, that a passenger, before leaving its 
cars or its premises, should producea tick- 
et or pay his fare, and, if he did not, that 
he should then and there be detained and 
imprisoned until he did so. At most, the 
plaintiff was adebtor to the defendant for 
the amount of his fare, and that debt 
could be enforced against him by the same 
remedies which any creditor has against 
his debtor. If the defendant had theright 
to detain him tc tnforce payment of the 
fare for ten minutes, it could detain him 
for one hour, or a dn.v, or a year, or for 
any other time, uniil compliance with 
its demands. That would be arbitrary 
imprison nieut by a creditor without pro- 
cess or trial, to continue during his will, 
until his debt should be paid. Even if a 
reasonable detention may be justified to 
enable the carrier to iuLjuire into the cir- 
cumstances, it cannot be to compel pay- 
ment of fare. The detention here was not 
to enable the gate-keeper to make any 
inquiry, but simply to compel payment. 
He Tvas ab.'iolutely informed that he could 
not pass out ^vithout producing a ticket 
or paying his fare. This is not like the 
cases to which the learned counsel for de- 
fendant has called our attention, ■where 
railroad conductors have been held justi- 
fied in ejecting passengers from cars for 
refusing to produce tickets or pay their 
fares. A passenger has no right to ride in 
a car without payment of his fare, and, if 
he refuses to pay, the railroad company 
is not bound to carry him, and may, at 
a proper place and in a proper manner, 
remove him from the car; but it could 
not imprison him in acar until he paid his 
fare, for the purpose of compelling pay- 
ment. 

These views have the sanction of very 
high authority. In Sunbolf v. 4.1ford, 3 
Mees. & W. 248, it was held that an inn- 
keeper could not detain the person of his 
guest in order to secure payment of his 
bill. Lord Abingeu said: "If an inn- 
keeper has a right to detain the person of 
his guest for the non-payment of his bill, 
he has a right to detain him until the bill 
is paid, 'srhich may be for life; so that 
this defense supposes that by the common 
law a man who owes a small debt, for 
which he could not be imprisoned by legal 
process, may yet be detained by an inn- 
keeper for life. The proposition is mon- 
strous. • » * Where is the law that 
says a man shall detain another for his 
debt without process of law?" In Chil- 
ton V. Railway Co., 16 Mees. & W. 212, the 
defendant was organized under an act 
conferring much broader powers than are 
possessed by the defendant in this case, 
and yet it was held that it could not ar- 
rest a passenger for refusing to pay a fare 
which it was entitled to demand. In 
Standish v. Steam-Ship Co., HI Mass. 512, 
the plaintiff purchased a ticket before go- 
ing upon the defendant's steam-boat for 
a passage from Fall River to New York. 
The defendant's regulation was that the 
passenger should, upon leaving the boat 



at the end of his passage, deliver up his 
ticket or pay his fare. When the plaintiff 
reached New York he found he had lost 
his ticket, and when he attempted to leave 
the boat he was prohibited, and told that 
he could not pass until he produced a tick- 
et or paid his fare. He was detained two 
hours, and then, under protest, paid his 
fare, and was permitted to leave theboat. 
He sued the company for false imprison- 
ment, and recovered ff-'iO. The trial judge 
charged the jury that "the law gave the 
defendant a lien on the baggage of the 
plaintiff, but not on his person ; that they 
had no right to detain him until he did 
pay his fare or give up a ticket, or to com- 
pel him to pay his fare or give up a ticket, 
but that, if he knew that he was to give 
up his ticket before leaving the boat, the 
defendant had a right, if he did not give 
it up or pay his fare, to detain him for a 
reasonable time to investigate on the 
spot the circumstances of the case; and 
if the. jury found that the defendant de- 
tained him for the purpose of compelling 
bim to pay his fare or to give up his tick- 
et, or detained him for the purpose of in- 
v_estigating his case an unreasonable time, 
ot in an unreasonable way, he was enti- 
tled to recover." The plaintiff appealed, 
alleging for error that the judge erred in 
charging the jury that the defendant had 
a right to detain him a reasonable time 
to investigate the circumstances of the 
case. No portion of the charge was con- 
demned, and the portion excepted to by 
the plaintiff was held to be correct. 

A municipal corporation authorized to 
make by-laws and pass ordinances, and 
inflict penalties for their violation, cannot 
enforce obedience to them by imprison- 
ment, unless expressly authorized so to 
do by statute. Potter, Corp. § 81 ; Clark's 
Case, 5 Coke, 64. It was argued before us, 
on behalf of the defendant, that the ticket 
sold to the plaintiff was the property of 
the defendant, intrusted to him for a 
special purpose, and that it had the right 
to prevent him, at the end of the journey, 
from carrying away this property. I am 
not quite ready to assent that after the 
defendant sold the ticket to the plaintiff it 
retained any right of property therein. 
But, even if it did, it did not detain him 
on that ground, and he did not then have 
the ticket in his possession or under his 
control, and hence a detention to com- 
pel him to deliver it up could not, on that 
ground, be justified. 

There was no error In the charge of the 
judge in reference to the branch of the 
case we have thus far considered. The 
counsel of the defendant excepted to that 
portion of the charge of the judge where- 
in he said, in substance, that the defend- 
ant had no more right to detain plaintiff 
until he paid his fare than a lawyer would 
have to detain in his office a client who 
consulted him, and refused to pny his fee. 
There was no error in this illustration. 
The detention in either case is unlawful, 
and is condemned in the law upon precise- 
ly the same principles. 

There was no error in refusing to charge 
the request made bj' defendant's counsel 
that "the regulation of the defendant re- 
quiring passengers to produce and surren- 
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der a ticket or pay the legal fare before 
leaving the station was a reasonable reg- 
ulation." It is true that whether a regu- 
lation is a reasonable one or not is a ques- 
tion of law for the court, but this request 
reached too far. It implied that the pas- 
senger was to remain in the station, and 
submit to indefinite detention there, until 
he paid his fare, and such a regulation 
would not be reasonable. 

It now^ remains only to be considered 
whether the defendant was responsible 
for the acts of the gate-l^eeper. When 
tlie plaintiff attempted to pass through 
the gate the gate-keeper told him that in 
resisting and detaining him he was sim- 
ply doing his duty, and he testified that in 
all he did he considered that he was act- 
ing in the line of his duty. The defend- 
ant's president testified that there was a 
rigid rule of the company that passengers 
were requirf'd to show at the gate tliat 
they had paid their fare in order to be able 
to pass out; that when they came to the 
gate the rule was that the gate-keeper was 
not to let them go out till they either 
paid their fare or showed a ticket; and 
that the instructions to the gate-keepers 
were to collect tickets or fare. Fr(fm 
these facts, and all the circumstances of 
the case, if it is not entirely plain, the ju- 
ry could at least find that the company 
expected the gate-keeper would detain a 
passenger who could not or would not 
produce a ticket or pay his fare at the 



gate, and the gate-keeper clearly under- 
stood that it was his duty so to do. In 
anything that he did, he did not act for 
any purpose of his own, but to discharge 
what he believed to be his duty to his 
principal. It matters not that he exceed- 
ed the powers conferred upon him by his 
principal, and that he did an act which 
the principal was not authorized to do, 
so long as he acted in the line ot his duty, 
or, being engaged in the service ot the de- 
fendant, attempted to perform a duty 
pertaining, or which he believed to per- 
tain, to that service. He detained the 
plaintiff at the station, caused his arrest, 
went with the police officer to the police 
station, there madeacomplaint, and then, 
the next morning, appeared before the 
police magistrate, and renewed his com- 
plaint. These were successive steps taken 
by the gate-keeper to enforce the payment 
of the fare by the plaintiff, or to punish 
him for refusing to pay it, and for all that 
he did the defendant is responsible. The 
principles upon which the liability of a 
master rests in such a case have been so 
fully and plainly laid down in recent 
cases in this court that a restatement 
of them now would serve no useful pur- 
poses. Rounds V. Railroad Co., 64 N. Y. 
129; Mott V. Ice Co., 73 N. Y. 54.3; Devine 
V. Mills, 90 N. Y. 637, znem. The judgment 
should be affirmed, with costs. 

All concur, except Finch, J., dissenting, 
and Rapallo, J., not voting. 
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(64 Wis. 316, 23 N. W. Rep. 442.) 

Gf.lzenleuchtek v. Niemeyee. 

(Supreme Court of Wisconsin. Nov. 3, 1885.) 

False Impkisoxment — Aeeest undek Waekant 
Void on Its Face. 
In an action for false imprisonment, it is not a 
defense that defendant's participation in the ar- 
rest and detention complained of was under a 
warrant issued by a magistrate, when such war- 
rant is void on its face. 

Appeal from circuit court, Columbia 
county. 

Action by John Gelzenleuch ter against 
Henry W. Niemeyer. The complaint al- 
leged, in effect, that on November 13, 1883, 
the defendant, at Columbus, Columbia 
county, maliciously, and with force and 
arms, assaulted the plaintiff, and, with 
intent to injure him, directed, caused, and 
procured him to be forcibly, and against 
his will, arrested, imprisoned, and re- 
strained of his liberty for the space of six 
hours, without any reasonable or proba- 
ble cause whatever, and without any 
right or authority so to do, to his dam- 
age, etc. The answer justified the arrest 
and imprisonment as being duly and law- 
fully made by the deputy-sheriff of that 
county, under and by virtue of a criminal 
warrant duly and lawfully i.asued by a 
justice of the peace of that county, the 
body of which warrant is as follows: 
"Whereas, Hy. W. Niemeyer has this day 
made complaint, on oatli, in writing, to 
the undersigned, a justice of the peace for 



said county, that John Gelzenleuchter 
did, on the ninth day of November, A. D. 
1883, at tlie city of Columbus, in said 
county, unlawfully and maliciously use 
in reference to this complainant, and in 
the presence of John A. Kitzerow, abusive 
language, by calling the complainant 'a 
swindler,' which language naturally tend- 
ed to provoke a breach of the peace, 
against the peace and dignity of the 
state of Wisconsin, and prays that the 
said John Gelzenleuchter may be arrested 
and dealt with according to law: Now, 
therefore, you are hereby commanded 
forthwith to apprehend the said >lolin 
Gelzenleuchter, and bring liim before me, 
to be dealt with according to law. Giv- 
en under my hand at Colu-iibus this ninth 
day of November, 1883. " That the plain- 
tiff, on being brought before the justice, 
pleaded to the charge, procured an ad- 
journment, and was released on his own 
recognizance, and on the adjourned day 
tried and found not guilty. On the trial 
of this action the plaintiff put in evidence 
to the effect that the complaint upon 
which the criminal warrant was issued, 
and therein mentioned, was made, signed, 
and sworn to by the defendant in this ac- 
tion, November 9, 1883; that said com- 
plaint was then filed with and by the jus- 
tice, who thereupon issued the criminal 
warrant mentioned, reciting substantially 
all that is contained in the complaint, 
and delivered it to the defendant; that 
the defendant's attorney delivered the 
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criminal warrant to the deputy-sheriff, 
wlio arrestefl the plaintiff thereon, as 
stated, and kept him under arrest there- 
on for about three hours; that, on the day 
the defendant made the complaint for the 
criminal warrant before the justice, he 
V-ioleutly, and without any cause or prov- 
ocation, assaulted, struck, kicked, and 
greatly injured the plaintiff. At the 
close of the plaintiffs testimony the court 
granted a nonsuit and dismissed the ac- 
tion, and from the judgment entered 
thereon the plaintiff appealed. 

J. J. Sutton, tor appellant. G. W. Ste- 
phens and P. G. Stroud, for respondent. 

Cassodat, J., Theattemptwasmade, as 
it is claimed, to prosecute the plaintiff for 
the violation of section 439S, Rev. St. It 
is not claimed that the plea of not guilty 
and adjournment before the justice was 
any waiver of the question of jurisdiction. 
It clearly ^vas not within the rule stated 
in Steuer v. State, 59 Wis. 472, IS N. AV. 
Kep. 433. The learned counsel for the de- 
fendant frankly concedes that the com- 
plaint made by the defendant before the 
iustice charges no offense whatever, and 
that the warrant issued thereon, reciting 
the complaint, charges no offense what- 
ever; and hence that the warrant is ab- 
solutely void upon its face, — especially 
within the rule announced by this court in 
Steuer v. State, supra. With equal frank- 
ness the same counsel also concedes that 
the evidence in the record tends to show 
that the defendant maliciously made the 
complaint, and that he received the war- 
rant from the justice, delivered it to his 
attorney, who delivered it to the officer 
tor the purpose of having the plaintiff ar- 
rested thereon ; and tliat the plaintiff was 
arrested and imprisoned thereon for the 
space of three hours. The counsel tor the 
defendant also concedes that, had the de- 
fendant caused the plaintiff to be arrested 
upon a void process in a civil action, then 
he would have been liable therefor in an 
action for false imprisonment, as this 
clearly is, even though he acted in good 
faith. But counsel ingeniously contends 
that "an action for false imprisonment 
cannot be maintained against a party 
who makes, or attempts to make, a crim- 
inal complaint to a magistrate, upon 
which the magistrate causes an arrest 
by issuing his warrant, whether the facts 
stated constitute an offense or not. " In 
support of this contention he cites several 
authorities, English and American. 

A careful reading of these cases discloses 
the fact that they are all distinguishable. 
In Beaty v. Perkins, 6 Wend. 382, both the 
warrant and the complaint upon which it 
was issued seems to have charged an 
offense, and of course it was held that the 
part.v making the complaint was not lia- 
ble in trespass. In Stewart v. Hawley, 
21 Wend. .-)52, the constable who made the 
arrest was the party who made the com- 
plaint to the justice, and it was held that 
an action of trespass, or false imprison- 
ment, could not be maintained iigainst 
him or the justice, and this was put on 
the ground that the recitals in the com- 
plaint and vv arrant presented "a case 
within the jurisdiction of the justice, and 



which called for the exercise of his judicial 
functions, and if so, though he may have 
erred, he is not liable." Page 556. Chief 
Justice Nisi.soNsaid: "I cannot agree with 
the plaintiff that the facts are so barren 
as not to lay the foundation for jurisdic- 
tion, or that the decision was so gross as 
to afford evidence per se of the influence of 
bad motives." In Von Latham v. Libhy, 
38 Barb. 345, the opinion of the court ex- 
pressly states that "the only connection 
of the defendants with the arrest or deten- 
tion of the plaintiff * * * is that they 
stated their case to the magistrate, 
charging the plaintiff with a misdemeanor 
upon the facts which they swore to, and 
asked for his arrest; " and for that reason 
it was held that they were not liable for 
false imprisonment. Several of the other 
cases relied upon by counsel are to the 
same effect, as in Murphy v. Walters, 34 
Mich. 180; Grinham v. Willey, 4 Hurl. & N. 
496; Barber v. Rollinson, 1 Cromp. & M. 
330; Carratt v. Morley,! Q. B. 18; West v. 
Smallwood, 3 Mees. & W. 418. The true 
distinction is sharplj'made in the last two 
cases cited. In West v. Smallwood the 
warrant of arrest was without jurisdic- 
tion, and it was held that a party merely 
making a complaint before a magistrate on 
a subject over which he has general juris- 
diction is not liable to false imprisonment; 
but it was held that the fact that the 
complainant accompanied the constable 
charged with the execution of the warrant 
" was evidence to go to the jury of a par- 
ticipation in the arrest." In Carratt v 
Morley the former was arrested on a war- 
rant issued on a judgment by default in a 
civil action in favor of the latter, but Mor- 
ley in no way participated in making the 
arrest. Carratt then brought an action 
of trespass for false imprisonment against 
Morley, the six commissioners avKo or- 
dered the warrant to be issued by their 
clerk, and the officer making the arrest. 
The commissioners were w^ithout jurisdic- 
tion. Lord Abingek thought that Mor- 
ley was "not liable, inasmuch as he had 
only stated his case to the commissioners, 
■n'ho proceeded to adjudge upon it," but 
was in doubt as to the commissioners and 
the officer, and "leave was therefore re- 
served to move for a nonsuit generally, 
and on the other hand for a verdict 
against all the defend ants except" Morley. 
The court of queen's bench, per Lord Den- 
man, C. J., held that they were all liable 
except Morley. 

Such are the authorities upon which ^^ve 
are asked to sustain the nonsuit. It will 
be observed that none of the cases cited go 
to the extent of holding that a warrant 
void upon its face is a defense in an action 
of false imprisonment for one who partici- 
Ijated in making the arrest. On the con- 
trary, two of the cases sciuarely hold that 
such void warrant is no jjrotection to 
such a person in such an action. Had the 
defendant donenothing morethan to have 
sworn to the complaint before the justice, 
he would not, under these authorities, have 
oeen liable in this action. But here there 
is some evidence tending to prove that 
after the warrant was issued the defend- 
ant did participate in making the arrest. 
The distinction between false imprison- 
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ment and malicious proBecution was indi- 
cated in Murphy v. Martin, 58 Wis. 279, 16 
N. W. Rep. 603. In that case it was held 
that the factthat the warrant upon which 
the arrest was made was void on its face 
was not available to theplaintiff in an ac- 
tion for malicious prosecution, but only in 
an action tor false imprisonment. If the 
imprisonment is under legal process, but 
the action has been commenced and car- 
ried on maliciously and without probable 
cause, it is malicious prosecution. Id.; 
Elsee V. Smitli, 2 Chit. 804; Nobenzahl v. 
Townsend, 10 Daly, 236; Brown v. Chad- 
sey, 39 Barb. 260-263. In such an action 
the imprisonment cannot be false, for it is 
upon lawful process, and hence by lawful 
authority. False imprisonment, on the 
other hand, is a trespass committed 
against a person by unlawfully arresting 
and imprisoning him without any legal 
authority. Id.; 2 Add. Torts, 798; Bour- 
den V. Alloway, 11 Mod. 180; Burns v. 
Erben, 40 N. Y.'463; Lock v. Ashton, 12 Q. 
B. 871. Thus the arrest of the rigiit per- 
son by the wrong name, through a mis- 
nomer in the process, without an allega- 
tion that the true name is unknown, is 
false imprisonment, Hoyev.Bush, 1 Man. 
& G. 775; Scheer v. Keown, 29 "Wis. 586. 
Where, in an action for false imprison- 
ment, the arrest and detention are admit- 
ted, and the only justification relied upon 
by a defendant having participated there- 
in Is that such arrest and detention were 



under a warrant Issued by a magistrate, 
it must appear, in order to be available, 
that such warrant was valid upon its face. 
West V. Smallwood, supra; Carratt v. 
Morley, supra; Grumon v. Raymond, 1 
Conn. 40; Poulk v. Slocum, 3 Blackf. 421; 
Vaughn v. Congdon, 56 Vt. Ill ; Hoye v. 
Bush, 1 Man. & G. 775; BIythe v. Tomp- 
kins, 2 Abb. Pr. 468; Fiack v. Harrington, 
12 Amer. Dec. 170; Gold v. Bissell, 1 Wend. 
210, 19 Amer. Dec. 480; Floyd v. State, 54 
Amer. Dec. 250; Mitchell v. State. Id. 253, 
and notes to cases; Smith v. Shaw, 12 
Johns. 257; Miller v. Adams, 52 N. Y. 409; 
Abbott V. Booth, 51 Barb. 546; Harwood 
y. Siphers, 70 Me. 464; Gorton v. Frizzell, 
20 111. 291; Sheldon v. Hill, 33 Mich. 171; 
Green v. Elgie, 5 Q. B. 99.' There must 
not only be a jurisdiction of the subject- 
matter, but also a jurisdiction of the 
process. Grumon v. Raymond, supra; 
Vaughn v. Congdon, supra. A warrant 
absolutely void upon its face, as the one 
before us is conceded to be, is necessarily 
a nullity, — mere waste paper,— and hence, 
in an action of false imprisonment, can 
afford no protection to one participating- 
in making an arrest under it. 

The evidence tending to show that the 
defendant participated in making the ar- 
rest after the warrant was issued is weak, 
but we think It was sufficient to take the 
case to the jury. The judgment of the 
circuit court is reversed, and the cause is 
remanded for a new trial. 



(See, also, Emery v. Hapgooil, 7 Gray, 55 ; Gold v. Bissell, 1 Wend. 210 ; Bljthe v. Tompkins, 2 Abb. 
Pr. 468.) 



- Arrest upon irregular process — Difference bet-ween "irregular- 
ity" and "error." 



(103 N. T. 84, 8 N. E. Rep. 251.) 

Fischer v. Langbbin et al. 

{Cowrt of Appeals of New York. Oct. 5, 1886.) 

1. False Impkisonment — Arrest undbk Void or 

Irregui/Ar Process. 
Tbe liability of an attorney who causes the is- 
sue of void or irregular process, for loss or in 
lury thereby occasioned to the party against 
whom it is enforced, attaches, in the case of void 
process, when the wrong is committed, no pre- 
liminary proceeding to vacate or set it aside be- 
ing necessary to the maintenance of an action. 
Process, however, that a court has general juris- 
diction to award, but which is irregular by rea- 
son of the non-performance by the party procur- 
ing it of some preliminary requisite, or of the 
existence of some fact not disclosed in his appli- 
cation therefor, must be regularly vacated or an- 
nulled by an order of the court before an action 
can be maintained for damages occasioned by its 
enforcement. 

2. Same. 

When a court is called upon to adjudicate upon 
doubtful questions of law, or determine as to in- 
ferences to be drawn from circumstances reason- 
ably susceptible of different interpretations or 
meanings, and calling for the exercise of the ju- 
dicial function in their determination, an order 
or process based on its decision, although after- 
wards vacated or set aside as erroneous, is not 
void, nor does it subject the party procuring it 
to an action for damages thereby inflicted. 

3. Same. 

The power of a court to entertain jurisdiction 
of an action or proceeding does hot, depend upon 



the existence of a substantial cause of action, 
but upon the performance by the party of the 
prnrequisites authorizing it to determine whether 
one exists or not. 

4. Same — Commitment pob Contempt. 

In proceedings by the defendants in an action 
to punish the plaintiff therein for contempt, all 
the facts constituting the alleged contempt were 
undisputed, and were presented to the court hav- 
ing jurisdiction of the proceedings for its con- 
sideration. On the hearing it was conceded that 
the plaintiff had disobeyed an order of the court, 
and the only question was whether such disobe- 
dience defeated, impaired, impeded, or prejudiced 
any right or remedy of the defendants. The court 
decided that plaintiff was guilty of contempt, 
and ordered him to be committed ; but its order 
was reversed on appeal as erroneous in respect 
of the question of law. Held, that such error did 
not afflect the jurisdiction of the court, nor ren- 
der the commitment void, and plaintiff could not 
maintain an action for false imprisonment for 
his arrest and imprisonment under the commit- 
ment. 

5. Same— Attorneys Opposraa Motion por Dis- 

charge. 
Pending the appeal from the order adj'udging 
the plaintiff guilty of contempt, motions were 
made for his discharge, on the ground that ha 
had complied with the terms of his commitment, 
which were opposed by the attorneys for the de- 
fendants, and were denied by the court. Held, 
that defendants' attorneys were not thereby ren- 
dered liable to an action by the plaintifl for false 
imprisonment because of his imprisonment after 
.such alleged compliance with the commitment. 
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Appear from supreme court, general 
term, first department. 

Action by John Fischer asainst George 
F. Langbein and J. C. Julius Langbein 
for lalse imprisonment. Defendants were 
the attorneys for the defendants in a 
previous action brought by the plaintiff, 
John Fischer, for the dissolution of an 
unincorporated association. In that ac- 
tion an order of reference was made, in 
which was inserted, with the consent 
of plaintiff, a provision that plaintiff 
should pay the costs of the reference if tlie 
referee sbonid find in favor of defendants 
as to certain questions. The referee did 
so find, but plaintiff neglected to take up 
his report and pay the fees. Thereupon 
the defendants' attorneys, defendants in 
this action, procured an order that plain- 
tiff pay such fees within three days, or 
show cause why he should not be com- 
mitted for contempt; and, on a hearing 
upon the return of the order to show 
cause, the court decided that plaintiff was 
guilty of contempt, and ordered that a 
commitment issue, which was done, and 
plaintiff was committed to jail thereon. 
The order for the commitment was after- 
wards reversed, on appeal, and thereaft- 
er plaintiff brought this action against de- 
fendants for their participation as attor- 
neys in said proceedings. Plaintiff's com- 
plaint was dismissed at the trial, and 
judgment for defendants was entered 
thereon, which was affirmed by the gener- 
al term on appeal. From the judgment 
of the general term plaintiff appealed. 

Samuel Hand, for appellant. George F. 
Langbein and J.C.Julius Langbein, in pro. 
per., and JesseK. Furlong, for respondents. 

RuGEH, C. J. It cannot be disputed but 
that an attorney who causes void or ir- 
regular process to be issued in an action, 
which occasions loss or injury to a party 
against whom it is enforced, is liable for 
the damages thereby occasioned. In the 
case of void process the liability attaches 
when the wrong is committed, and no 
preliminary proceeding is necessary to 
vacate or set it aside as a condition to 
the maintenance of an action. Process, 
however, that a court has general juris- 
diction to award, but which is irregular 
by reason of the non-performance by tlie 
party procuring it of some preliminary 
requisite, or the existence of some fact not 
disclosed in his application therefor, 
must be regularly vacated or annulled by 
an order of the court before an action can 
be maintained for damages occasioned by 
its enforcement. Day v. Bach, S7 N. Y. 56. 
In such cases the process is considered the 
act of the party, and not thatof the court, 
and he is therefore made liable for the 
consequences of his act. Void process is 
such as the court has no power to award, 
or has not acquired jurisdiction to issue 
in the particular case, or wliich does not, 
in some material respect, comply in form 
with the legal requisites of such process, 
or which loses its vitality in consequence 
of non-compliance with a condition subse- 
quent, obedience to which is rendered es- 
sential. Irregular process is such as a 
court has general Juriadiction to issue, 
but which is unauthorized in the particu- 



lar case by reason of the existence or non- 
existence of some fact or circumstance 
rendering it improper in such a case. Ie 
all cases where a court has acquired juris- 
diction in an action or proceeding, its or- 
der made or judgment rendered therein, 
is valid and enforceable, and affords pro- 
tection to all persons acting under it, 
althougli it may be afterward set aside 
or reversed as erroneous. Simpson v. 
Hornbeck, 3 Lana. 53. Errors commit- 
ted by a court upon the liearing of an 
action or proceeding which it is author- 
ized to hear, but not affecting any juris- 
dictional fact, do not invalidate its or- 
ders, or authorize a party totreatthem as 
void, but can be taken advantage of only 
by appeal or motion in the original ac- 
tion. Day V. Bach, supra. 

There is no claim made that the order 
and commitment under which the impris- 
onment complained of in this ease was 
effected, was void, or even irregular, ex- 
cept for the alleged erroneous determina- 
tion made by the special term upon the 
merits of the application. This determi- 
nation consisted in holding that a con- 
tempt had been committed by the plain- 
tiff, while, upon appeal, this court held 
otherwise. All of the facts constituting 
the alleged contempt were undisputed, 
and were presented to the special term for 
its consideration upon the hearing. After 
hearing the parties it decided that a con- 
tempt had been committed, and ordered 
the imprisonment complained of. It was 
conceded on that hearing that the plaintiff 
has disobeyed an order of thecourt, and the 
only question presented for its considera- 
tion was whether such disobedience "de- 
feated, impaired, impeded, or prejudiced" 
a right or remedy of the defendants. Up- 
on the appeal to this court it was held 
that the case did not clearly show that 
any right or remedy of the defendants had 
been defeated, impaired, impeded, or preju- 
diced by the disobedience alleged, and the 
order adjudging the plaintiff guilty of a 
contempt was for that reason reversed 
as erroneous. Fischer v. Eaab, 81 N. Y. 
i35. A simple question of law was thus 
presented to the court as to whether all 
of the elements constituting the offense 
of contempt appeai'Od on the application 
for the commitment. Whether they did 
or did not in no sense constituted a ju- 
risdictional question. The court conced- 
edly bad jurisdiction of the parties and 
the subject-matter of the application, and 
we think authority to determine whether 
a contempt had been committed or not ; 
and the question for its consideration was 
whether the facts of the case brought it 
within the statutory definition of a "con- 
tempt." An erroneous decision of that 
question in no sense affected the jurisdic- 
tion of the court over the subject-matter 
of the application. In a similar case it 
was said by this court that the fact that 
a justice of the peace "had jurisdiction of 
the person of the plaintiff, and of the sub- 
ject-matter then pending, did not give 
him judicial authority to adjudge her 
guilty of a contempt, and to imprison her 
therefor. To have that authority there 
must have arisen before him facts which 
gave him power to consider the ques- 
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tion whether there had been a contempt 
committed by her. When facts arose 
which gave him that power, he had a 
right to adiurticate upon them, and is not 
liable to an action, though he may have 
held erroneously as matter of law." 
Rutherford v. Holmes, 66 N. Y. 370. 

In the present case the court made an 
order, upon the application of the plain- 
tiff, referring a certain disputed question 
of fact to a referee to hear and determine, 
and. In case such report was against the 
plaintiff, til at he should pay the referee's 
fees incurred thereon. The plaintiff can- 
not question the validity of this order, for 
it was made at his request, and upon his 
stipulation to pay the fees in the event 
provided for. The order was therefore 
lawful, and such as the court had a right 
to make under the circumstances. There- 
port of the referee being against the plain- 
tiii, he was required to pay the fees, and 
talie it up ; but this he neglected and re- 
fused to do. For this refusal he was ad- 
judged guilty of contempt. The disobedi- 
ence of its order by the plaintiff gave the 
court jurisdiction of the subject-matter, 
and called upon it to determine whether 
a contempt had been committed or not. 
The right to adjudicate upon this question 
did not depend upon the fact whether the 
plaintiff was guilty of a contempt, but 
wljether a case had been made calling for 
an adjudication upon that question. The 
power of the court to entertain jurisdic- 
tion of an action or proceeding does not 
depend upon the existence of a sustainable 
cause of action, but upon the performance 
by the party of the prerequisites authoriz- 
ing it to determine whether one exists or 
not. 

In Harman v. Brotherson, 1 Denio, 537, 
the defendant, a judicial ofllcer, had 
awarded a capias upon affidavits which 
did not disclose such a cause of action as 
(subjected the defendant to arrest therefor. 
He was, however, arrested and impris- 
oned, and in an action against the judge 
for false imprisonment it was held that he 
was exempted from liability by reason of 
the judicialcharacter of his determination. 

In Landt v. Hilts, 19 Barb. 283, a county 
judge was prosecuted for false imprison- 
ment for granting an order of arrest 
which was afterwards vacated upon the 
ground that the affidavit upon which it 
was founded did not show a sufficient 
cause for arresting the party. It was 
held, however, that the "decision and the 
order protect the party applying for it, 
and the attorney and all persons acting 
in obedience to the order;" that the affi- 
davit presented "a state of facts which 
called upon the officer to pass judicially 
upon the question, and to determine 
whether a case for an order was made out 
or not." "It presents, to say the least, a 
colorable case, and that is enough to pro- 
tect the officer who issued it. " It was fur- 
ther said "that the doctrine that the ju- 
dicial officer is protected whenever he has 
jurisdiction, and enough is shown to call 
upon him for a decision, even though he 
err grossly and even intentionally, has 
long been firmly established. Upon the 
same principle of public policy, ijarties 
who in good faith Institute the proceed- 



ings, and act under and in accordance with 
judicial determination, should be protect- 
ed from accountability as trespassers 
whenever the officer is entitled to protec- 
tion. " This case is largely and approv- 
ingly quoted from in Marks v. Townsend, 
97 N. Y. 590, 599. 

In Miller v. Adams. 7 I.ans. 13."!, affirmed 
in this court, (52 N. Y. 409,j the defendant 
was prosecuted for false imprisonment in 
procuring an attachment for contempt 
against a third party for not aiipeariug 
before the jud^e in supplemental proceed- 
ings, in obedience to an order requiring 
him to do so. The affidavit upon which 
the attachment was issued was held, upon 
appeal, to be defective, and not to show 
the existence of the contempt alleged. It 
was held, however, that it constituted a 
protection as wrell to the officer Issuing it 
as to the party procuring it ; that the offi- 
cer issuing the attachment had "jurisdic- 
tion of the matter, and acted judicially in 
making the order, and it is entirely clear 
that he cannot be made answerable as a 
trespasser for an error in judgment. " 

It seems to us that the case of Williams 
V. Smith, lOS E. C. L. 596, is undistlnauish- 
able in principle from this. As concisely 
stated by Justice ERLE.it was as follows; 
"The master of the rolls decided on the 
facts that Williams was guilty of con- 
tempt in not obeying the order. Such is 
the judgment of the master of the rolls on 
the very facts between the parties. The 
legal inference which that learned judge 
drew from the facts which were presented 
to him on the part of Williams was that 
he was guilty of a contempt. Upon ap- 
peal the lords justices were of opinion that 
the master of the rolls came to an errone- 
ous conclusion, and they reversed his de- 
cision. That is a totally different thing 
from setting aside the attachment for ir- 
regularity in the proceedings." It was 
held that the decision of the master of the 
rolls was a judicial determination that 
protected the parties acting under it, as 
well as the officers making it. 

The rule to be deduced from these au- 
thorities seems to be that when a court is 
called upon to adjudicate upon doubtful 
questions of law, or determine as to infer- 
ences to be drawn from circumstances rea- 
sonably susceptible of different interpre- 
tations or meanings, and calling for ths 
exercise of the judicial function in their de- 
termination, its decision thereon does not 
render an order or process ba.sed upon It, 
although afterwards vacated or set aside 
as erroneous, void, or subject the [)arty 
procuring it to an action for damages 
thereby inflicted. Where the jurisdiction 
of the court is made to depend upon the 
existence of some fact of which there is an 
entire absence of proof, it has no author- 
ity to act in the premises; and if It, never- 
theless, proceeds and entertains jurisdic- 
tion of the proceeding, all of its acts are 
void, and nfford no justification to the 
parties instituting them as against parties 
injuriously affected thereby. But if the 
facts presented to the court call upon it 
for the exercise of judgment and reason, 
upon evidence which might in its consider- 
ation affect different minds differently, a 
judicial question is presented, which, how- 
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ever decided, does not render either party 
or tlie court making it liable for tlie conse- 
quences of its action. 

It is furtlier claimed that the defendants 
made themselves liable in this action by 
refusing to consent to the discharge of the 
plaintiff by the sheriff after he had com- 
plied, as it is alleged, with the terms of the 
commitment, and for opposing, before the 
special term, proceedings taken for his 
discharge. These proceedings all took 
place before it was finally determined that 
the plaintiff was not guilty of a contempt 
in refusing to obey the order referred to, 
and. so far as anything appearing in this 
record shows, when the defendants natu- 
rally believed that the plaintiff ^'as right- 
fully imprisoned thereunder. The relief 
claimed was denied by the courts before 
whom they were taken, and it must hei-e 
be assumed that it was rightfully denied, 
for the reason that the plaintiff had not 
complied with the terms of the order en- 
titling him to a discharge. If the defend- 
ants were not liable for damages for the 
original imprisonment, it is quite certain 

(See, also, Everett v. Henderson, 146 Mass. 89, 



that they were not responsible for the ac- 
tion of the sheriff or the court in continu- 
ing it. No obligation rested upon the de- 
fendants to consent to or procure the dis- 
charge of the plaintiff, as the right to such 
I'elief depended solely upon his compliance 
with the terms of the order committing 
him. 

Some claim is made that the commit- 
ment was void for not containing the 
statement that the disobedience referred 
to as Thecontempt had defeated, impaired, 
impeded, or prejudiced some right or 
remedy of the defendants in the actiou. 
Not only the order and affidavit upon 
which it was founded, but the commit- 
ment itself , stated in detail the proceedings 
which it was claimed the disobedience in 
question affected, and presented all of the 
facts upon which the judgment of the 
court in awarding the commitment was 
based, and fully complied with the require- 
ments of tlie rule in respect to thecontents 
of the commitment. 

The judgment of the court below should 
be affirmed, with costs. All concur. 

14 N. E. Rep. 932.) 



Arrest witliout -wrarrant, -where a Mrarrant is by la-wr necessary^ 

A. In cases of felony. 



(3 Wend. 350.) 
HoLLET V. Mix et al., (in part.) 

(Supreme Court of New York. Oct., 1829.) 
False Imprisoxmext — Arrest without Wakkant 
— Felont. 
The arrest of a person who has committed a 
felony may be justified by any person without a 
warrant; and an arrest of an innocent person by 
a private individual is excused if felony was in 
fact committed, and there is reasonable ground 
to suspect the person arrested. But, if no felony 
was committed, an arrest by a private individ- 
ual without a warrant is illegal, although an 
ofBcer is justified in making such an arrest if he 
act upon information upon which he has reason 
to rely. 

Motion for a new trial. 

Action by Holley against D, Mix and I. 
I. Clute for false imprisonment. It ap- 
peared that Stephen Mix, a brother of the 
defendant D. Mix, procured from a justice 
of the iieace a warrant for the arrest of 
plaintiff on a charge of having feloniously 
stolen a bank-note of the amount of f 10, 
belonging to defendant D. Mix; that Ste- 
phen Mix procured himself to be deputed 
to serve the warrant, and pursued and 
overtook plaintiff, but, having lost the 
warrant, merely requested plaintiff to re- 
turn, which 'plaintiff refused to do; that 
Stephen Mix then procured the issue of 
another warrant by another justice of the 
peace of the same county, on the same 
charge, against John Doe, plaintiff 's name 
not being known to him, and delivered 
the warrant to the defendant Clute, who 
was a constable, and informed Clute that 
plaintiff had stolen a flO bill belonging to 
defendant D. Mix; that ante and Stephen 
Mix again pursued and overtook plaintiff; 
that Stephen Mix then said he wanted 
plaintiff as a witness in relation to a $10 



bill dropped In a tailor's shop, but Clute 
did not hear him say so; that Clute ar- 
rested plaintiff, and carried him before the 
justice who had issued the second war- 
rant; that said justice then, on plaintiff's 
stating his name, altered the warrant by 
inserting plaintiff's name, and redelivered 
it to the constable, and directed him to 
keep plaintiff in custody until the next 
morning, when he would be tried by a 
special sessions, but did not appoint any 
time or place for the holding of such spe- 
cial sessions, or designate or summon any 
justices to act witii him in holding the 
same, and said justice heard no more of 
the matter; that the constable, Stephen 
Mix, and plaintiff then went to the shop 
of defendant D. Mix, and thereafter the 
constable took plaintiff to a tavern, into 
a back room, from which the constable 
afterwards came, and handed $10 to de- 
fendant D. Mix, who was in the hall of the 
tavern ; and that the constable and D. Mix 
had stated that plaintiff had paid the 
money and the constable's costs to set- 
tle the matter. There was no evidence 
sufficient to establish that any felony had 
beeu committed. 

The judge charged the jury thatthe war- 
rant issued by the second justice was not, 
before the insertion of plaintiff's name 
therein, any protection to the officer; 
that an officer has no right to arrest a 
person upon a criminal charge without 
warrant, and upon information only, ex- 
cept in cases where there is not time to ob- 
tain a warrant, and where an escape 
would take place unless the arrest was 
made, bnt that in this case, there being 
sufficient time to obtain a warrant, the 
constable was not justified to arrest up- 
on information; that if the jury believed 
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thst the defendants acted in concert in 
taking the plaintiff into the back looni of 
the tavern, and that they intended to 
keep hiiu in custody, and to work upon 
his fears for the purpose of extorting 
money from him, they were both liable, 
and a verdict ought to be rendered against 
them. The jury found a verdict for plain- 
tiff,'and assessed damases against Clute 
at six cents, and against D. Mix at $t!5. 
Defendants moved on a bill of exceptions 
to set aside the verdict, and for a new 
trial. 

H. R. Storm, tor plaintiff. A. C. Paige, 
for defendants. 

Savage, C. J. There Is certainly an in- 
accuracy in the charge of the judge, as 
stated in the bill of exceptions. The judge 
is represented as laying down the broad 
proposition that a felon can in no case be 
arrested without warrant, when there is 
time to obtain one. My understanding of 
the law is that, it a felony has in tact been 
committed by the person arrested, the ar- 
rest may be justified by any person with- 
out warrant, whether there is time to ob- 
tain one or not. If an innocent person is 
arrested upon suspicion by a private in- 
dividual, such individual is excused if a fel- 
ony was in tact committed, and there 
was reasonable ground to suspect the 
person arrested. But it no felony was 
committed by any one, and a private in- 
dividual arrest without a warrant, such 
arrest is illegal, though an officer would 
be justified it he acted upon information 
from another which he had reason to rely 
on. These principles will be found, sub- 
stantially, in 1 Chit. Crim. Law, 15. 

The case of Samuel v. Payne, Doug. 359, 
supports the distinction in the above 
proposition. In that case a search-war- 
rant was taken out by Hall, one of the 
defendants, upon a charge of theft; but 
the warrant did not authorize the arrest. 
The goods were not found, but the plain- 
tiff was arrested, and carried before a 
magistrate and discharged. On the trial. 
Lord Mansfield laid down the law that, 
it a felony had been committed, any man, 
upon reasonable, probable ground of sus- 
picion, may justify apprehending the sus- 
pected person, and carrying him before a 
magistrate; but, if no felony has been 
committed, such arrest cannot be justi- 
fied by anybody. The court, however, 
thought the rule too narrow, and said 
that, if any person charged another with 
felony, and desire an ofiicer to take him in 
custody, such charge will justify the offi- 
cer, though no felony was committed, but 
the person making such charge will be 
liable; and upon anew trial a verdict was 
found against Hall, but in favor of the 
officers. A similar decision was made in 
Hobbs V. Branscomb, 3 Camp. 420, where 
the plaintiff had been improperly arrested 
upon a charge of felony where no felony 
was committed. For tlie defendants the 
case of Samuel v. Payne was relied on, 
and a nisi prius decision of Mr. Justice 
BuLLEB, in which he held that, "if a 
peace-officer of his own head takes a per- 
son into custody on suspicion, he must 
prove that there was such a crime com- 
mitted; but, If he receives a person into 



custody on a charge preferred by another 
of felony or breach of the peace, then he is 
to be considered a mere conduit, and, if no 
felony or breach of the peace was commit- 
ted, the person who preferred the charge 
alone is answerable." Lord Ellenbor- 
ouGH said this rule appeared to be reason- 
able, and that injurious consequences 
might follow if peace-officers, under such 
circumstances, were personally responsi- 
ble, should it turn out that, in point of 
law, no felony had been committed. It 
was not contended upon the trial that a 
felony had been committed; an action 
would therefore lie against Stephen Mix, 
but not against the constable, Clute, pro- 
vided the arrest was made with a bona 
Sde intention of bringing a supposed of- 
fender to justice. 



(53 N. Y. 14.) 

Carl v. Ayeks. 

(Ccni/rt of Appeals of New York. May 80, 1873.) 

False Impkisonment — Areest without "Wabbant 
— Felony. 
AUhough a person is justified in procuring the 
arrest of another on a criminal charge, where 
the apparent facts are such as would lead a dis- 
creet and prudent person to the belief that a crime 
had been committed by the person charged, a 
groundless suspicion, unwarranted by the conduct 
of the accused or by facts known to the accuser 
when the accusation is made, will not exempt 
the latter from liability to an innocent person for 
causing his arrest. 

Appeal from supreme court, general 
term, second department. 

Action by Joseph Carl against George 
L. Ayers for malicious prosecution in ' 
causing the arrest and imprisonment of 
plaintiff on a charge of stealing or at- 
tempting to steal a diamond pin. The 
evidence given by plaintiff was in sub- 
stance that, being on a steam-boat, on 
which were also defendant and his wife 
and children, and his attention being at- 
tracted by the severe coughing of one ot 
the children, and intending to tell defend- 
ant of a remedy which he knew, he went 
to the place where they were sitting, and, 
being unable to approach defendant in 
front, stepped behind him, and touched 
him on the shoulder in order to attract 
his attention, and said he wislied to 
speak with him; that defendant an- 
swered, "If you have anything tosay, say 
it here;" that plaintiff was about to walk 
away, but turned, and explained to de- 
fendant that he merely wished to speak 
to him in regard to his child's sickness, to 
which defendant answered, "You never 
raind about my child; you mind your own 
business and I will mind mine;" that soon 
afterwards defendant pointed out plain- 
tiff to a detective officer, and charged 
plaintiff with larceny or attempt to steal 
defendant's diamond pin, and insisted on 
plaintiff's arrest; that plaintiff was ar- 
rested thereupon, in the presence of the 
passengers, about half an hour before the 
boat landed, and was afterwards taken 
to a station-house by the officer in com- 
pany with defendant, and a charge of lar- 
ceny from the person was preferred against 
him, on which he was imprisoned all 
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aiRht, and the followins day, being Sun- 
day, until Mondaj' morning; and that the 
Justice before whom he was then brought, 
after hearing tlie testimony of defendant 
and his wife, discharged plaintiff. Plain- 
tiff's complaint was dismissed by the trial 
judge, and judgment for defendant was 
entered therecni, which was affirmed by 
the general term on appeal. From the 
judgment of the general term plaintiff ap- 
pealed. 
Aujasa J. Parker, for appellant. 

Andrews, J. The court was not justi- 
fied in nonsuiting the plaintiff if there was 
any evidence of the want of probable 
cause for causing his arrest and imprison- 
ment, or unless the case, upon the whole 
proof, was such that a verdict for the 
plaintiff upon the issue would have been 
set aside by the court as against evidence. 
Hasten v. Deyo, 2 Wend. 424; Davis v. 
Hardy, 6 Barn. & C. 225. If the evidence 
on the part of the plaintiff would have 
justified the jurj' in finding that the de- 
fendant acted "without probable cause, 
then, although the proof on the part of 
the defendant tended to the opposite con- 
clusion, the nonsuit was erroneously 
granted. There was no independent or 
conceded fact shown on the part of the 
defendant which, admitting the case 
made by the plaintiff, established the ex- 
istence of probable cause. In considei'ing 
the propriety of the nonsuit, the plaintiff 
is entitled to the concession that the 
facts cisted as they appear in the evi- 
dence on his part; and upon these facts, 
aided by any fact favorable to the plain- 
tiff proved by the defendant, the right of 
the court to nonsuit is to be determined. 
"Probable cause," which will justify a 
criminal accusation, is defined to be a rea- 
sonable ground of suspicion, supported by 
circumstances sufficiently strong in them- 
selves to warrant a cautious man in his 
belief that the person accused is guilty of 
the offense with which he is charged. 
Munns v. Dupont, 3 Wash. C. C. 37; Fo- 
shay V. Ferguson, 2 Denio, 617; Bacon v. 
Towne, 4 Cush. 218. It does not depend 
upon the guilt or innocence of the accused, 
or upon fact, whether a crime has been 
committed. Baldwin v. Weed, 17 Wend. 
224; Bacon v. Towne, supra. A person 
making a criminal accusation may act up- 
on appearances, and, if the apparent facts 
are such that a discreet and prudent per- 
son would be led to the belief that crime 
had been committed by the person 
charged, he will be justified, althctugh it 
turns out that he was deceived, and that 
the party accused was innocent. Public 
policy requires that a person shall be pro- 
tected who in good faith, and upon rea- 
sonable grounds, causes an arrest upon 
a criminal charge, and the law will not 
subject him to liability therefor. But a 



groundless suspicion, unwarranted by the 
conduct of the accused, or by facts 
linown to the accuser, when the accusa- 
tion is made, will not exempt the latter 
from liability to an innocent pei'son for 
damages for causing his arrest. A man 
has no right to put the criminal law in 
motion against another, and deprive him 
of his liberty, upon mere conjecture tliat 
he has been guilty of a crime. He cannot 
be allowed to putafalseand unreasonable 
construction upon the conduct of another, 
and then justify himself for causing the 
arrest, by claiming that he acted upon ap- 
pearances. The application of these fa- 
miliar principles to the facts in this case 
leads to a reversal of the judgment. It is 
not claimed that any larceny was com- 
mitted, and there was not upon the plain- 
tiff's narration of the circumstances any 
ground for charging the plaintiff with an 
attempt to commit a larceny. The case, 
as made by the plaintiff, is this: While 
upon the boat his attention was attract- 
ed to the defendant's child by her severe 
coughing, and he went to the place where 
the defendant was sitting with his wife 
and child, to inform him of a remedy, and, 
not being able to pass In front of the de- 
fendant, he went behind him, and touched 
him once or twice on the shoulder to at- 
tract his attention, saying he wished to 
speak with him. He was roughly an- 
swered, and turned to leave, but turned 
back, and stated to the defendant that he 
intended to speak with him about his 
child, and the defendant again replied 
with great incivility, and soon afterwards 
caused the plaintiff to be arrested on the 
charge of an attempt to steal his dia^ 
mond pin. The defendant wore a valua- 
ble pin In his shirt bosom, but It does not 
appear that the plaintiff saw it, nor had 
he touched the defendant's person, except 
when he put his hand upon his shoulder. 
Upon these facts, there was no reason- 
able ground to suspect that the plaintiff 
had a criminal motive. His conduct was 
neither unusual nor improper. There was 
no act of the plaintiff which could be con- 
strued as an attempt to commit a crime. 
If the defendant entertained a suspicion 
that the plaintiff designed to take his pin, 
it was not justified by the circumstances. 
The evidence on the part of the defendant 
materially conflicted with that of the 
plaintiff, but we can consideronlj' the case 
made bj' the plaintiff, and we are of opin- 
ion that the evidence on his part disclosed 
a want of probable cause for the arrest, 
and that the nonsuit was improperly 
granted. The judgment should be re- 
versed, and a new trial ordered, with costs 
to abide the event. 

Peckham, Rafallo, and Folger, JJ., 
concur. Church, C. J., and Grovek and 
Allb.v, JJ., do not vote. 



(This was really an action for malicious prosecution, but upon the question as to what constitutes 
reasonable grounds for an arrest without warrant, it also serves as a valuable illustration under the 

law of false imprisonment. , „ „ ,, 

See also Burns v. Kroen, 40 IN. Y. 463; Com. v. Carey, 12 Cusii. 246: Morley v. Chase, 143 Mass. 
396 9 N 'e Rep 767; MoCartliy v. De Armit, 99 Pa. St. 63; Cahill v. People, 106 lU. 621; Hogg v. Ward, 
8 Hurl & N. 417; Howard «, Clarke, 20 Q. B. Div. 558.) 



96 



LAW OF TORTS. 



B. In cases of breach of tlie peace. 



(40 Mich. 576.) 
QUINN V. Heisbl. 
(Supreme Court of Michigan. April 22,1879.) 
False Imprisonment — Arrest without Wakrant 
— Breach of the Peace. 
An officer has no power to arrest, without a 
warrant, for a past offense, not a felony, upon 
information or suspicioa thereof. Nor will a 
threat or other indication of a breach of the peace 
justify an officer in making an arrest, unless the 
facts are such as would warrant him in believ- 
ing an arrest necessary to prevent an immediate 
execution thereof; and this without reference to 
any past similar offlense of which the person 
may have been guilty before the arrival of the 
ofBcer. 

Error to circuit court, Kent county. 

Action of trespass brought before a jus- 
tice of the peace by John C. Heisel against 
John Quinn for an assault and battery. 
Quinn claimed that he was a policeman 
of the city of Grand Kapids, and gave evi- 
dence tending to show that the alleged 
assault consisted in forcibly arresting 
Heisel, under an ordinance of that city, 
for disorderly conduct; there being testi- 
mony that Heisel used profane and abu- 
sive language to men who were laying 
railway tracks in front of his house, swear- 
ing that he would kill some of them, and 
approached them with an axe, threaten- 
ing to cut their heads off, and raised the 
axe as if about to strike one of them. He 
resisted arrest, and in the struggle was 
thrown down and handcuffed. At the 
trial in the justice's court judgment was 
rendered for defendant, but, on appeal to 
the circuit court, plaintiff recovered judg- 
ment. Defendant brought error to review 
the judgment of the circuit court. 

Hughes, O'Briea & Smiley, for plaintiff 
tn error. D. E. Corbitt, for defendant In 
error. 

Marston, J. A careful examination of 
the record falls to show that plaintiff in 
error has any cause of complaint. The 
court certainly charged the jury as to the 
right of an officer to make arrests without 
warrant for breaches of the peace, as fa- 
vorably as common-law rules would war- 
rant, and we are not at present prepared 
to say that an ordinance of the city of 
Grand Rapids could authorize arrests 
without process in cases not justified by 
common-law principles. The evidence on 
the part of the plaintiff tended to show 
that at the timeof the arrests there was no 
disturbance, either actual or threatened, 
while that on the part of defendant tended 
to show, not merely a reasonable and 
probable apprehension of a violation of 
the ordinance, but an actual disturbance, 
and the jury was charged that under 
such circumstances, if a disturbance was 
found to exist, defendant was justified. 
The court was requested to charge that, 
if there had been a breach of the peace 
before defendant arrived, and plain- 
tiff was about to renew^ his disorderly 
conduct, and continue the said breach in 
presence of the officer, then defendant 
would be justified in arresting him, even 
though the disturbance had temporarily 



ceased, before defendant came on the 
ground; also if the jury found, as a mat- 
ter of fact, that plaintiff had been guilty 
of a breach of the peace before defendant 
came where he was, and defendant knew 
the fact, and had reasonable and probable 
cause to believe plaintiff was about to re- 
new his offense, then he was justified in 
arresting; also that if the officer received 
information from the by-standors that 
there had been a tumult, and that plaintiff 
was the cause of It, of which fact plaintiff 
was afterwards found guilty, and plain- 
tiff, in presence of defendant, made use of 
language indicating an intention on his 
part to continue the disturbance, then de- 
fendant had a right to arrest without 
process. These requests were refused, 
and, under the facts in the case, we think 
properly. 

There are many loose general state- 
ments in the books as to the right of offi- 
cers to make arrests without warrant. 
Thattheyhave a righttoarrestforbreach- 
es of the peace committed in their presence 
is conceded by all. It is equally clear that 
they cannot arrest for a past offense, not a 
felony, upon information or suspicion 
thereof, although expressions may be found 
which would seem to assume such power. 
How far or when they may interfere by 
an arrest to prevent a threatened breach 
of the peace is not equally clear. We are 
of opinion that a threat or other indica- 
tion of a breach of the peace will not justi- 
fy an officer in making an arrest, unless 
the facts are such as would warrant the 
officer in believing an arrest necessary to 
prevent an immediate execution thereof, 
as where a threat is made, coupled with 
some overt act in attempted executioo 
thereof. In such cases the oflicer need not 
wait until the offense is actually commit- 
ted. To justify such arrest the party 
must havegoneeo far in the commission of 
an offense that proceedings might there- 
after be instituted against him therefor, 
and this without reference to any past 
similar offense of which the person may 
have been guilty before the arrival of the 
officer. The object of permitting an ar- 
rest, under such circumstances, is to pre- 
vent a breach of the peace, where the facts 
show danger of its being immediately com- 
mitted. 

A reference to some of the authorities 
may not be inappropriate. In Reg. v. ila- 
bel, 9 Car. & P. 474, the jury were charged 
that, under the circumstances stated by 
the policemen, they had no authority to 
lay hold of the defendant, unless they were 
satisfied that a breach of the peace was 
likely to be committed by the defendant 
on the person in the parlor. In Timothy 
v. Simpson, 1 Cromp.,M.& R. 757, the plea 
justifying the imprisonment alleged that 
an affray had been committed, and It ap- 
peared that there was danger of its im- 
mediate renewal. In Grant v. Mo.ser, 5 
Man. & G. 123, it was said there should be 
a direct allegation either of a breach of the 
peace committing at the time, or that a • 
breach had been committed, and that 
there was reasonable g^rouud lor appre- 
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bending lis renewal. In Baynes v. Bvew- 
ster. 2 Q. B. 384, a plea to a declara- 
tion for false imprisonment was held 
liHd which showed that the violent and 
illegal conduct was over, and it was not 
stated, nor did it appear, that it would 
have been repeated if the apprehension 
had not taken place. In this case Will- 
I.4MS, J.jSaid : "It is not a question, in this 
place, how far a constable is justified in 
interfering where an affray is goins on in 
his presence; but no principle is more gen- 
erally assumed than that a warrant is 
nece.=!sary to entitle him to interfere after 
the affray is over. It is otherwise wliere 
the facts show that the affray is practical- 
ly going on. That is on account of the 
obvious distinction, as to public danger, 
between a riot still raging and one no 
longer existing." Wightmax, J., in speak- 
ing of theright to arrestduring theaffray, 
and while there is a disposition shown to 
resist it, quotes from Timothy v. Simpson 
as follows: "Both cases fall within the 
same principle, which is that, for the sake 
of the preservation of the peace, any indi- 
vidual who sees it broken may restrain 
the liberty of him whom he sees breaking 
it, so long as his conduct shows that the 
public peace is likely to be endangered by 
his acts. " In Wheeler v. Whiting, 9 Car. 
& P. 262, Patteson, J., said: "The de- 
fendant pleads that the plaintiff was mak- 
ing a disturbance in the house, and ready 
and desirous to commit a breach of the 
peace; whereupon he gave him in charge 
to the policeman, to be dealt with accord- 
ing to law. The policeman, however, was 
not justified in taking him, unless he saw 
some breach of the peace committed. On 
a charge of felony it would be different ; " 
and the learned justice doubted whether 
a plea which stated that the plaintiff was 
intending to commit a breach of the peace 
was good. In Howell v. Jackson, 6 Car. 
& P. 723, P.ARKE, B., di.stinctl.y and clearly 
instructed the jury that to make out the 
defense they must be satisfied tliat plain- 
tiff had committed a breach of the peace, 
and that the watchman saw him do so. 
In Knot V. Gay, 1 Boot, 66, it was said an 
arrest might be made to prevent a breach 
of the peace which was about to take 
place. In State v. Brown, 5 Har. (Del.) 
507, it was said- "A peace-officer, such as 
a constable or sheriff, has the right to ar- 
rest, even without warrant, a person con- 
cerned in a breach of the peace, or other 
crime, or when he has reasonable ground 
to suspect the party of such offense " 
Clearly this last clause does not state the 
law correctly in not limiting the right to 
cases of felony. In McCullough v. Com., 
67 Pa. St. 32, it was said: "A constable 
may justify an arrest for a reasonable 
cause of suspicion alone;" citing in sup- 
port Russell v. Shuster. 8 Watts & S. 309, 
which was a case of suspicion of felony. 
In Com. V. Carey, 12 Cush. 252, Shaw. C. 
J., said " that a constable or other peace 
officer could not arrest one without a 
warrant, for a crime proved or suspected, 
if such crime were not an offense amount- 
ing in law to felony." Other cases might 
be referred to. There is little danger of 
being misled by the cases in which it is 
held an officer may make arrests to pre- 
CHASB — 7 



vent a threii teiied breach of the peace. 
The interposition in the case of merely 
threatened violence is not for the purpose 
of an arrest, iu the ordinary sense, but as 
a peaee-otticer, to prevent a disturbance or 
breach of the peace, under a present men- 
ace of violence. The judgment must be 
affirmed, with costs. The other justices 
concurred. 



(11 Johns. 486.) 

Phii^lips v. Trull. 

(Supreme Court of New York. Oct., 1814.) 

False Imprisonment — Arrest without Wab- 
RANT — Breach of the Peace. 
In an action for false imprisonment, It is no 
justification that plaintifE, having been engaged 
in an affray, was taken into custody until he 
could be brought before a magistrate, unless de- 
fendant was an officer or acted under a warrant. 

Demurrer to plea. 

Action for assault and battery and false 
imprisonment. The declaration contained 
three counts, of which the first and second 
charged an assault and battery and an 
imprisonment for six days, and the third 
charged only an assault and battery. 
Defendant pleaded (1) not guilty; and, 
(2) as to the assaulting, etc., and impris- 
oning the plaintiff, and detaining him in 
prison for the space of 10 hours, part ol 
the time in the first count of the declara- 
tion mentioned, that the plaintiff and 
three other persons, being iu a house oc- 
cupied by one Fitch, made a great noise, 
affray, disturbance, and riot in the said 
house, in breach of the peace; and be- 
cause the defendant, being a laborer and 
lodger in the said house, at the request of 
the said Fitch, in attempting to keep the 
peace and stop the noise, etc., was as- 
saulted by the plaintiff, he gave charge of 
the said plaintiff to one Curtis to take him 
into his custody, and keep him until he 
could be carried before a justice of the 
peace, to answer for the said breaches of 
the peace; and that, at the request and 
by the order of the defendant, the said 
Curtis gently laid his hands on the said 
plaintiff, and took him into custody for 
the purposes aforesaid; but because it 
was midnight, and the plaintiff could not 
be immediately carried before a justice of 
the peace, he was necessarily detained in 
the custody of Curtis until the next day, 
and that he was, as soon as he conven- 
iently could be, carried beforeajustice; and 
the defendant avers that, by means ol 
the premises, the plaintiff was necessarily 
imprisoned for the space of 10 hours, 
part of the said time, which is the same, 
etc. To this second plea the plaintiff de- 
murred specially, because (I) it does not 
answer the first count of the declaration ; 
(2) that it is no justification or bar to the 
action; (3) that it is double and argu- 
mentative, and in other respects uncer- 
tain, informal, and insufficient. 

Mr. <S///, in support of the demurrer. Mr. 
Wendell, opposed. 

Pi.ATT, J. All persons whatever, who 
are present when a felony is committed, 
or a dangerous wound is given, are bound 
to apprehend the offenders. 3 Hawk. P. 
C. 157, "Arrest," s. 1. So any person 
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whatever, If an affray be made, to the 
breach of the peace, may, without a war- 
rant from a magistrate, restrain any of 
the offenders, in order to preserve the 
peace; but, after there is an end of the 
affray, they cannot be arrested without a 
warrant. 2 Inst. 52; Burns, J. P. 92. 
Hawkins (3 Hawli. P. C. 174, b. 2, s. 20) 



says: "It seems cl^ar that, regularly, no 
private person can, of his own authority, 
arrest another for a l)are breach of the 
peace, after it is over." We are of opin- 
ion that the special plea of justification is 
bad, and the plaintiff is therefore entitled 
to judgment on the demurrer. 
Judgment for plaintiff. 



(See, also, Taylor v. Strong, 3 Wend. 384: Wahl v. Walton, 30 Minn. 506, 16 N. W. Rep. 897: Fleet- 
wood V. Com., 80 Ky. 1; Price v. Seeley, 10 Clark & F. 28.) 
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Elements of action — " Malice " and " probable cause " defined. 



(48 Barb. 30.) 

Miller v. Milligan. 

(Supreme Court of New York. March 5, 1866.) 

I. Malicious Prosecution — Grounds of Action. 

The essential elements of an action lor mali- 
cious prosecution consist of a previous unfounded 
prosecution of the plaintiff by the defendant, 
commenced without probable cause, conducted 
with malice, and terminating favorably to the 
party prosecuted. 
8. Same — Malice— Probable Cause. 

To sustain the action, want of probable cause 
for the former suit and malice must concur, and 
the former cannot be inferred from any degree of 
malice which may be shown. 
8. Same— Burden of Proof. 

Where plaintiff fails to show that defendant 
was the real prosecutor in the former suit, or, if 
BO, that he was without evidence or circumstances 
justifying a reasonable suspicion of the truth of 
the charge, the complaint may properly be dis- 
missed. 

Ingalls, J., dissenting. 

Exceptions from circuit court. 

Action for malicious prosecution, on the 
ground that a former proceeding against 
plaintiff, in a district court of the United 
States, in which he was arrested and in- 
dicted for having induced a prisoner, in de- 
lendanfs custody as a deserter from the 
army, to escape, and was tried and ac- 
<iuitted of the charge, was instigated by 
•defendant maliciously, and was without 
probable cause. At the trial the court 
dismissed the plaintiff's complaint, and 
ordered his exceptions to be heard in the 
first instance at the general term. 

Argued before Miller, Ingalls, and 

HOGEBOOM, JJ. 

I). K. Olney, tor plaintiff. T. R. West- 
brook, for defendant. 

HooEBooM, J. The essential elements 
of this action are well understood. They 
consist of a previous unfounded prosecu- 
tion of the plaintiff by the defendant, com- 
menced without probable cause, conduct- 
ed with malice, and terminating favorably 
to the party prosecuted. Vanderbilt v. 
Mathis, 5 Duer, 304; Foshay v. Ferguson, 
2 Denio, 617; Besson v. Southard, 10 N. Y. 
236; McKown v. Hunter, 30 K. Y. 627. [n 
regard to these, tlie burden of proof rests 



on the plaintiff, and be must establish 
each of these several propositions or fail 
in his action. It is often said, in a general 
way, that malice and the want of proba- 
ble cause are the ingredients of the cause 
of action ; but it is plain that the other in- 
gredients are Implied or understood to 
exist. Vanduzor v. Linderman, 10 Johns. 
106; McCormick v. Sissou, 7 Cow. 715; 
Bulkeley v. Smith, 2 Duer, 261; Von La- 
tham V. Rowan, 17 Abb. Pr. 238, 248; Mc- 
Kown V. Hunter, 30 N. Y. 627. Thus, in 
general, very little is said about the de- 
fendant having been the prosecutor, be- 
cause the question ordinarily is not the 
subject of dispute, and because, generally, 
the defendant was the adverse party in 
the action or proceeding which constitut- 
ed the ffravRDien of the action for mali- 
cious prosecution. But itplainlyliesatthe 
very foundation of this action that tlie 
plaintiff must show that the defendant, 
and not somebody else, has prosecuted 
him, — has been the real party, in fact, who 
has set on foot and conducted the proceed- 
ings against him. This prosecution may 
have been in the form of a civil action, or 
of a criminal proceeding; and, when not 
conducted in the name of the offending 
party, it would doubtless sulBce to prove 
that he was the real party, — the mover and 
manager and controller of the prosecu- 
tion. If he were the mere clerk or agent 
of others, or a mere witness in the trans- 
action, he would not hold the character 
nor be liable to the penalties of a mali- 
cious prosecutor. So the plaintiff must 
aver and prove that the prosecution 
claimed to be malicious is terminated in 
his favor. Gorton v. De Angehs, 6 Wend. 
418; Clark v. aevelanri, 6 Hill, 344; Hall 
V. Fisher, 20 Barb. 441. Proof that the 
prosecution complained of was instituted 
through actual malice is not enough to 
sustain the action. Foshay v. Ferguson, 
2 Denio, 617. In an action for malicious 
prosecution, the plaintiff must allege and 
prove both malice and a want of probable 
cause for the former suit. If there was 
probable cause, the action cannot be 
maintained, even though the prosecution 
complained of was malicious. Want of 
probable cause and malice must concur 
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and the Tormer cannot be inferre(3 froni 
any degree of malicewhich may be shown. 
Besson v. Southard, 10 ^', Y.'.'SB; Bulkeley 
V. Smith, 2 Duer, 261. I allude to these 
familiar rules, not for the purpose of es- 
tablishing their existence, but merely to 
bring to mind how strict and exacting the 
courts have been in enforcing them. In 
the present case I was of opinion at the 
trial that, in two at least of the particu- 
lars essential to constitutethe causeof ac- 
tion, there was a lack of evidence to justi- 
fy a recovery, and I am still of the same 
opinion. * • • The defendant has, I 
think, shown probable cause for the pros- 
ecution if he is its author, and the plain- 
tiff (which is the real question) has not 
shown the want of probable cause for the 
charge. On both of the grounds, the ab- 
sence of proof to show that the defendant 
was the real prosecutor, and, if so, that 
he was without evidence or circumstances 
justifying a reasonable suspicion of the 
truth of the charge, I am of opinion that 
the plaintiff was properly nonsuited, and 
had no legal right to ask a submission of 
the facts to the jury. * * * I think no 
legal error was committed at the circuit, 
and that a new^ trial should be denied, and 
the defendant have judgment. 

Miller, J., concurred. Ingalls, J., dis- 
sented. 



(66 Me. 303.) 

Pollen v. Glidden. 

(Supreme Judicial Court of Maine. Feb. 19, 
1877.) 

Malicious Prosecution — Malice. 

To maintain an action for malicious prosecu- 
tion, plaintiff must prove malice in fact on the 
part of defendant, as distinguished from malice 
in law, which is established by legal presump- 
tion from proof of certain facts. But the plain- 
tiff is not required to prove "express malice," 
in the popular signiflcaUon of the term ; as, that 
defendant was prompted by malevolence, or act- 
ed from motives of ill will, resentment, or hatred 
towards plaintiff. It is sufficient if he prove mal- 
ice in its enlarged, legal sense, in which an act 
done willfully and purposely, to the prejudice 
and injury of another, which is unlawful, is, as 
against that person, malicious. 

On exceptions. 

Action on the case brought by Willard 
W. PuUen against James S. Glidden for 
malicious prosecution. It appeared that 
defendant had made a complaint before 
a magistrate charging plaintiff with for- 
gery, and that plaintiff was arrested, but, 
upon examination, was acquitted and 
discharged from arrest. Thereupon he 
brought this action. At the trial the jury 
found a verdict for defendant. Plaintiff 
alleged exceptions. 

.7. \V. KuowJton, for plaintiff. L. M. 
Staples, for defendant. 

LiBBET, .1. This is an action for mali- 
cious prosecution. The presidingjudge in- 
structed the jur.y that there was not prob- 
able cause for the prosecution. Upon the 
<3ueetlon of malice he instructed the jury 
as follows: "In regard to the other 
branch of the case necessary to be estab- 
lished by the plaintiff, it is that there was 



malice; that the prosecution wat mali- 
cious. Now, what is 'malice?' There are 
several kinds of malice; but the two kinds 
of malice that may perhaps be considered 
in this charge are malice in law and mal 
ice in fact. Now, what is malice in law' 
Alalice in law is such malice as is inferred 
from thecommission of an act wrongful in 
itself, without justification or excuse 
This is not the kind of malice required in 
thiscase. The malice required tobeproved 
in this case is malice in fact. Malice 
in fact is where the wrongful act was 
committed with a bad intent, from mo- 
tives of ill will, resentraeut, hatred, a de- 
sire to injure, or the like. Did such kind 
of malice exist in the mind of the defend- 
ant when hecommenced the prosecution in 
question? Did he do it from bad intent, 
from evil motives, or did he not? Malice 
may be inferred from want of probable 
cause, or it may be inferred and proved 
by other evidence in the case. " Again: 
"If you should find that there was no 
malice, such as I have described, the 
plaintiff could not maintain this action." 

The plaintiff complains that this instruc- 
tion required the jury to find malice in its 
more restricted, popular sense, when 
proof of malice in its enlarged, legal sense 
was all that the law requires. To main- 
tain his case, it was necessary for the 
plaintiff to prove malice in fact, as distin- 
guished from malice in law. Malice in law 
is where malice is established by legal pre- 
sumption from proof of certain facts, as 
in actions forlibel, where the law presumes 
malice from proof of the publication of 
the libelous matter. Malice in fact is to 
be found by the jury from the evidence 
in the case. They may infer it from want 
of probable cause. But it is well estab- 
lished that the plaintiff is not required to 
prove "express malice," in the popular 
signification of the term, as that defend- 
ant was prompted by malevolence, or 
acted from motives of ill will, resentment, 
or hatred towards the plaintiff. It is 
sufficient If he prove it in its enlarged, le- 
gal sense. " In a legal sense, any act doue 
willfully and purposely, to the prejudice 
and Injury of another, which is unlawful, 
is, as against that person, malicious." 
Com. v. Snelling, 15 Pick. 337. "The mal- 
ice necessary to be shown, in order to 
maintain this action, is not necessarily 
revenge, or other base and malignant 
passion. Whatever is done willfully and 
purposely, if it be at the same time wrong 
and unlawful, and that known to the par- 
ty, is, in legal contemplation, malicious. ■* 
Wills V. Noyes, 12 Pick. 324. See, also. 
Page V. Gushing, MS Me. .523; Humphries 
V. Parker, 52 Me. 502; Mitchell v. Wall, 111 
Mass. 492. We think, from a fair construc- 
tion of the instruction upon this point, 
the jury must have understood that, 
in order to find for the plaintiff, they 
must find that the defendant, In prosecut- 
ing the plaintiff, was actuated by "ex- 
press malice," in the popular sense of the 
term. In this respect it was erroneous. 

Exceptions sustained. 

Appleton, C. J., and Dickerson, Dan- 
FORTH, Virgin, and Peters, JJ., concurred. 
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(8 Denio, 617.) 

FosHAY V. Ferguson. 

{Supreme Cov/rt of New York. May, 1846.) 

1. MiLicions i:*iiosEOUTioN — Want of Pkobable 

Cause. 
To maintain an action for malicious prosecu- 
tion, piaintifE must prove, not only express mal- 
ice on the part of defendant, but absence of prob- 
able cause for the prosecution. 

2. Same. 

Probable cause is reasonable ground of sus- 
picion, supported by circumstances sufficient to 
warrant a cautious man in the belief that the per- 
son accused is guilty of the offense charged. 

8. Same. 

The next day after plaintiff had passed defend- 
ant's farm with a drove of cattle, it was discov- 
ered that some of defendant's cattle were miss- 
ing, and defendant was informed that several 
cattle belonging to another person had been 
driven away, and that he had pursued the drove, 
and regained them from plaintiff. Defendant 
also pursued and overtook the drove, and found 
two of his cattle in it, which he charged plain- 
tiff with stealing, and thereupon plaintiff paid 
defendant a large amount in cattle and money to 
settle the matter. Held, that there was proba- 
ble cause for a subsequent charge, made by de- 
fendant against plaintiff, of stealing the two cat- 
tle, on which plaintiff was indicted; and that 
defendant was not liable to an action therefor, 
even though he acted maliciously, and although 
plaintiff was acquitted on trial of the indictment. 

Motion for new trial. 

Action for malicious prosecution in 
charging plaintiff with stealing cattle, for 
which he was Indicted, but, on trial, was 
acquitted. It appeared that several of 
defendant's cattle, kept on his farm, under 
the charge of one Lambert, were discov- 
ered to be missing the nextday after plain- 
tiff had passed the farm with a drove of 
cattle; that some of the missing cattle 
were found in the route of the drove; that 
Lambert was told by one Gage that sev- 
eral of the latter's cattle had been driven 
away, and that he had pursued and over- 
taken the drove, and had regained his cat- 
tle, and the drover had settled with him; 
that Lambert went to defendant with 
this information, and they pursued the 
drove a distance of about 70 miles, and 
overtook it, and found in it two of defend- 
ant's yearling cattle; that plaintiff owned 
and was with the drove, and defendant 
charged him with stealing the cattle, and 
said he hud a warrant forhini, and would 
take him back; that plaintiff said he 
would rather settle it, and that on the 
next morning, they settled the matter, 
plaintiff giving defendant cattle to the 
value of $200, and paying him in money 
the value of the two yearlings, which 
plaintiff kept. Soon afterwards defendant 
saw Gage, who told him of plaintiff's hav- 
ing driven off his cattle, and both ex- 
pressed the opinion that all was not right 
with plaintiff. Plaintiff afterwards 
brought actions against defendant for 
slander in charging him with stealing the 
cattle, and to recover the value of the cat- 
tle which defendant had received on the 
settlement. Thereafter defendant went 
before the grand jury, and an indictment 
was found against piaintifE. but, on trial 
thereof, after hearing witnesses on both 
sides, plaintiff was acquitted. Subse- 



quently plaintiff brought this action. The 
judge found a verdict for plaintiff for 5F250. 
Defendant moved for a new trial. 

B. Spencer and J. A. Spencer, for the 
motion. M. T. Reynolds, opposed. 

BiiONSON, C. J. There was evidence 
enough in the case to warrant the jury in 
finding that the defendant set the jirosecu- 
tion in motion from a bad motive. But 
all the books aeree that proof of express 
malice is not enough, without showing 
also the want of probable cause. "Prob- 
able cause" has been defined as a reason- 
able ground of suspicion, supported by cir- 
cumstances sufficiently strong in thetn- 
selves to warrant a cautious man in the be- 
lief that the person accused is guilty of the 
offense with which he is charged. Munns 
V. Dupont de Nemours. .3 Wash. C. 0. 37. 
However innocent the plaintiff may have 
been of the crime laid to his charge. It is 
enough for the defendant to sh<<w that he 
had reasonable grounds for believing him 
guilty at the time the charge was made. In 
Swaim v. Stafford, 3 Ired. 289, and 4 Ired. 
392, the action was brought against the 
defendant, who was a merchant, for charg 
Ing the plaintiff with stealing a piece of 
ribbon from his store. At the time the 
complaint was made the defendant had 
received such information as induced a be- 
lief of the plaintiff's guilt, and although it 
afterwards turned out that the property 
had not been taken by any one, and wa» 
never out of the defendant's possession, it 
was held that an action for malicious 
prosecution could not be supported. The 
doctrine that probable cause depends on 
the knowledge or information which the 
prosecutor had at the time the charge wa& 
made has been carried to a great length. 
In Delegal v. Highley, 3 Bing. N. C. 950, 
which was an action for maliciously, and 
without probable cause, procuring a third 
person to charge the plaintiff with the 
criminal offense, the defendant pleaded 
specially, showing that the plaintiff wa» 
guilty of the offense which had been laid 
to his charge; and the plea was held bad 
in substance, because it did not sho w that 
the defendant, at the time the charge was 
made, had been informed or knew the facts 
on which the charge rested. The question 
of probable cause does not turn on the act- 
ual guilt or innocence of the accused, but 
upon the belief of the prosecutor concern- 
ing such guilt or innocence. Seibert v. 
Price, 5 Watts & S. 43S. Without going 
iutoparticularexamination of theevidence 
in this case, it is enough to say that the- 
defendant, at the time he went before the 
grand jury, had strong grounds for believ- 
ing that the plaintiff had stolen the cattle, 
and, so tar as .oppears, not a single fact 
had then come to his knowledge which 
was calculated to induce a different opin- 
ion. Although the plaintiff was in fact 
innocent, there would be no color for this 
action, if it were not for the fact that the 
defendant settled the matter with the 
plaintiff, instead of proceeding against him 
for the supposed offense. If the parties in- 
tended the settlement should extend so far 
as to cover up and prevent a criminal 
prosecution, the defendant was guilty oh 
compounding a felony. And the fact that 
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he made no complaint until the plalntiH 
comnieuced the two suits against him 
goes far to show that he was obnoxious 
to that charge, and that he was governed 
more by his own interestthan by a proper 
regard to the canseof public justice. But, 
however culpable the defendant may liave 
been for neglecting his duty to the imblie, 
that cannot be made the foundation of a 
private action by The plaintiff. Although 
the defendant may have agreed not to 
prosecute, and the complaint may have 
been afterwards made from a malicious 
feeling towards theplaintiff.etillthe factof 
probable cause remains; and, so long as 
it exists, it is a complete defense. There 



is enough ia the defendant's conduct to 
induce a rigid scrutiny of the defense. But 
if upon such scrutiny itappearstbathehad 
reasonable grounds for believing the plain- 
tiff guilty, and there is nothing to shoiv 
that he did not actuallyentertain that be- 
lief, there is no jirinciple upon which the 
action can be supported. On a careful 
examination of the case, I am of opinion 
that the verdict was clearly wrong. But, 
as the charge of the judge is not given, we 
must presume that the case was properly 
submitted to the jury, and a new trial 
can therefore only be had on payment of 
costs. 
Ordered accordingly. 



(See, also, Vinal v. Core, IS W. Va. 1; Vanderbilt v. Mathis, 5 Dtier, 804; Abrath v. Northeastern 
R. Co., 11 Q. B. Div. 440, affirmed in L. R. 11 App. Cas. 247; Hicks v. Faulkner, 8 Q. B. Div. 167, affirmed 
In 46 Law T. [N. S.] 137; Wheeler v. Nesbitt, 24 How. 544; Stewart v. Sonueborn, 98 U. S. 187.) 



Effect of advice of coiiiisel. 



(25 Pa. St. 375.) 

"Walter y. Sample. 

(Supreme Court of PennsyVoanla. 1855.) 

Malioioc= PROSEcnTiON — Pbobable Cause — Ad- 
vice OF Counsel. 
In an action for malicious prosecution, defend- 
ant, to avail himself of the defense that he acted 
under professional advice, must show that he 
submitted all the facts which he knew were ca- 
pable of proof fairly to his counsel, and that he 
acted i)oiio ^de on the advice given. He thus 
negatives, if not the malice, the want of probable 
cause; anc' he is not liable, even though the facts 
did not warrant the advice and the prosecution. 

Erro.- to district court, Allegheny coun- 
t.'• 

Action on the case for malicious prose- 
cution. At the trial, a member of the bar 
testified, on behalf of defendant, that the 
latter stated to him the facts of the case, 
and acted under his advice in instituting 
the alleged malicious prosecution. The 
court instructed the jury that "the opinion 
of private counsel cannot amount to 
proof of probable cause, unless the facts 
clearly warrant it, and were correctly 
stated." The jury found a verdict for 
plaintiff. Defendant assigned error in said 
Instruction. 

Marshall & Brown, for plaintiff in error. 
J. T Cochran, for defendant in error. 

Woodward, J. This was an action on 
the case for malicious prosecution, and 
the only question presented by the record 
is whether the court were right in instruct- 
ing the jury that "the opinion of private 
counsel cannot amount to proof of proba- 
ble cause, unless the facts clearly warrant 
it, and were correctly stated. " Ever since 
the case of Farmer v. Darling, 4 Burrows, 
1971, it has been held that malice, either 
express or implied, and the want of prob- 
able cause, must both concur to support 
actions of this nature. The presumption 
of law is that every public prosecution is 
founded in probable cause, and the burden 
is therefore, in the first instance, on the 
plain tiif; but when he has submitted evi- 
dence of want of probable cause, or of cir- 
cumstances from which a violent pre- 



sumption would arise that it was want- 
ing, the burden of proof is shitted onto the 
defendant, and then it is competent for 
him to show that he acted under profes- 
sional advice. To make this defense avail- 
able he must show that he submitted all 
the facts which he knew were capable of 
proof fairly to his counsel, and that he 
acted bona fide on the advice given. This 
proved, he negatives, if not the malice, 
the want of probable cause. I accede to 
the proposition, said Bayley, J.,illRaven- 
ga V. Mackintosh, 2 Barn.'& C. 093, that if 
a party lays all the facts of his case fairly 
before counsel, and acts bona Srle unou 
the opinion given by that counsel, (how- 
ever erroneous that opinion maj' be,) he 
is not liable to an action of this descrip- 
tion. See the cases cited 2 Saund. PI. & Ev. 
marg. pp. 659, 660. In Somner v. \Ailt, 4 
Serg. & R. 24, Judge Duncan plainly inti- 
mated his opinion that such evidence 
W(ji]ld be a defense to the action, as nega- 
tiving the imputation of malice; and in 
the case of Hall v. Smith, reported in 7 
Jl.eg. Int. 7, the district court of Philadel- 
phia treated sucli evidence as an answer 
to the imputation both of malice and 
want of probable cause, between which, 
it was said, there is no difference in the 
consideration of a matter of this kind. 
The opinion of .ludge Rogers at nisi prius 
in the case of Le Maistre v. Hunter, 
Brightly, N. P. 498, which seems to have 
been the authority followed by the court 
below, is not, when taken altogether, in 
confiict with the current of authorities. 
The facts are not given in reference to 
which he charged the jury in this lan- 
guage: "In conformity to a point put by 
counsel for the plaintiff, I instruct you 
that the opinion of private counsel of a 
prosecution cannot amount to proof of 
probable cause, nor prevent a recovery, 
unless the facts clearly warrant it, and are 
correctly stated. Even the application 
to counsel, and their opinion, in order to 
be available in the establishment of prob- 
able cause, must not be resorted to as a 
mere cover for the prosecution, but must 
be the result of an honest and fair pur- 
pose; and the statement made at the time 
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must be fair and full, and consistent with 
that purpose." 

This Is no more than a statement of the 
general rule, with its necessary qualifica- 
tions. Nevertheless, the words, "unless 
the facts clearly warrant it, " found both 
in Judge Rogbks' opinion and that under 
review, are ill chosen, because liable to 
misapplication. "Unless the facts clearly 
warrant" what? The opinion of counsel, 
or the prosecution? Whichever he the an- 
tecedentintended.it isapparent that these 
words would make the defense depend for 
its value wholly on the soundness of the 
legal opinion. If the facts must clearly 
warrant the legal opinion, that, to be a 
defense, must be the verj- judgment of the 
law on thefHC'ts; if they must clearly war- 
rant the prosecution, then the defense is 
complete, without the professional opin- 
ion ; and thus, either way, it goes for 
nothing. No matter how candidly and 
faithfully a prosecutor has submitted the 
facts to his legal adviser, and followed his 
advice, if they turn out insufficient for the 
support of the prosecution, he is liable in 
an action for malicious prosecution. f)n 
this principle, every acquittal of a defend- 
ant would be followed by such an action. 
A (jualification of the rule in terms like 
tlipse destroys the rule itself. The law is 
not so. Professors of tlie law are the 
proper advisers of men in doubtful circum- 



stances, and their advice, when fairly ob- 
tained, exempts the party who acts upon 
it from the imputation of proceeding ma- 
liciously and without probable cause. It 
may be erroneous, but the client is not re- 
sponsible for the error. He is not the In- 
surer of his lawyer. Whether the facts 
amount to probable cause is the very 
question submitted to counsel in such 
cases; and, when the client is instructed 
that they do, he has taken all the precau- 
tion demanded of a good citizen. To 
manifest the good faith of the party. It Is 
important that he should resort to a pro- 
fessional adviser of competency and integ- 
rity. He is not, in the language of Judge 
Rogers, to make such a resort "a mere 
cover for the prosecution;" but, when he 
has done his whole duty in the premises, 
he is not to be made liable because the 
facte did not clearly warrant the advice 
and prosecution. The testimony here was 
that Sample stated the facts of the case, 
and there Is no suggestion on the record 
that they were not fairly stated. Sup- 
pression, evasion, or falsehood would 
make him liable; but if fairly submitted, 
and if the advice obtained was followed 
in good faith, he had a defense to the ac- 
tion, and the court should have given him 
the benefit of it. 

The judgment is reversed, and a venire 
de novo awarded. 



(See, also, Folger v. Washburn, 1.37 Mass. 60; Smith v. Walter, 125 Pa. St. 453, 17 AtL Rep. 466; 
Roy V. Goings, 113 111. 656; Forbes v. Hagman, 75 Va. 168; White v. Carr, 71 Me. 555; Hall v. Suydam, 
5 Barb. 88.) 



Termination of the proceeding. 



(109 Mass. 1.58.) 

Cardival v. Smith. 

(Supreme Judicial Court of Massachusetts. 
Jan. Term, 1873.) 

Malicious Prosecdtion — Termination op Pro- 
ceeding — Civil Action. 
Where the plaintiff in a civil action, after ma- 
liciously and without probable cause prouuring 
the arrest of the defendant on the writ therein, 
fails to have the writ returned into the ofBce of 
the clerli of the court, or to appear at the court 
to which the writ was returnable, there is a final 
determination of the action, such that the defend- 
ant may maintain an action for malicious prose- 
cution. 

Appeal from superior court. 

Action of tort by Peter Cardival against 
Joseph W. Smith, brought in the superior 
court by writ dated November U6, 1869. 
The declaration alleged that defendant 
maliciously, and without probable cause, 
proLured the arrest of plaintiff on a writ 
returnable to the superior court at Sej)- 
tember term, .1869; that plaintiff "duly 
appeared at said court to which said 
writ was returnable, but that the defend- 
ant did not appear, well knowing that 
he iiad no probable cause to maintain 
The action agaiunt the plaintiff, nor was 
said writ ever returned into the office of 
the clerk of said court." Defendant de- 
murred to the declaration on the ground 
that it appeared "that the said suit al- 
leged to be malicious was not deiermined 
in favor of the defendant therein by a 
judgment of court." The superior court 



sustained the demurrer. Plaintiff ap- 
pealed. 

C. Cowley, for plaintiff. G. Stevens, for 
defendant. 

Gray, J. Th° general rules of law gov- 
erning actions for malicious arrest and 
prosecution have long been well settled. 
In the words of Lord Camdex, "this is 
an action for bringing a suit at law; and 
courts will be cautious how they dis- 
courage men from suing. When a party 
has been maliciously sued, and held to 
bail, malice, and that it was without any 
probable cause, must be alleged and 
proved." Ooslin v. Wilcock, 2 Wils. .S02, 
307. "The new action must not be 
brought before the first be determined, be- 
cause till then it cannot appear that the 
first was unjust. " Bull. N. P. 12. When 
the prosecution alleged to have been ma- 
licious is by complaint in behalf of the 
government for a crime, and in pursuance 
thereof an indictment has been found 
and presented to a court having jurisdic- 
tion to try it, an acquittal by a jury must 
be shown, and a nolle prosequi entered 
by the attorney for the government is not 
sufficient; for the finding of the grand ju- 
ry is some evidence of probable cause, and 
another indictment may still be found on 
the same complaint. Bull. N. P. 14; Ba. 
con V. Towne, 4 Cush. 217; Parker v. 
Farley, 10 Cush.270; Bacon v. Waters, 2 Al- 
len, 400. But if it is commenced by com- 
plaint to a magistrate who has jurisdic- 
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tlon only to bind over or discharge, his 
record, stating that the complainant with- 
drew his prosecution, and it was thereup- 
on ordered that the accused be discharged, 
is equivalent to an acquittal. Sayles v. 
Briggs, 4 Mete. (Mass.) 421, 426. II the ac- 
cused, after being arrested, is discharged by 
the grand jury's finding no indictment, 
thatshows a legal end to the prosecution. 
Jones V. Givin, Gilb. 1S5, 220; Buller, 
J., in Morgan v. Hughes, 2 Term R. 225, 
232; Freeman v. Ark ell, 2 Barn. & C. 494, 
SDowl. & R. 669 ; Michell v. Williams, 11 
Mees. & W. 205; Bacon v. Waters,- 2 Allen, 
400. And if the prosecutor, after procur- 
ing tbe arrest, fails to enter any complaint, 
this, with the attending circumstances, is 
sufficient to be submitted to the jury as 
evidence of want of probable cause. 
Yenafra v. Johnson. 10 Bing. 301, 3 Moore 
&S. S4T, and 6 Car. & P. 50; iNTcDonald 
v. Roolie, 2 Bing. N. C. 217, 2 Scott, 359. 

When the suit complained of is a civil ac- 
tion, wholly under the control of the 
plaintiff therein, it would seem that a 
discharge thereof by him, without any 
judgment or verdict, is a sufficient termi- 
nation of the suit ; and that, for instance, 
if one maliciously causes another to be 
arrested and held to ball for a sum not 
due, or for more than is due, knowing that 
there is no probable cause, and, after en- 
tering his action, becomes nonsuit, or 
settles the case upon receiving part of the 
sum demanded, an action for a malicious 
prosecution may be maintained against 
him. Nicholson v. Coghill, 4 Barn. & C. 
21, 6 Dowl. & R. 12; Watkins v. Lee, 5 
Mees. & W. 270; Ross v. Norman, 5 Exoh. 
359; Bicknell v. Dorion, 16 Pick. 478, 487; 
Savage v. Brewer, Id. 4.53. In Arundell v. 
White, 14 East, 216, it was held that an 
entry in the minute-book of the sheriff's 
court in London, opposite the entry of a 
suit in that court, that it was withdrawn 
by the plaintiff's order, was sufficient evi- 
dence of a termination of that suit to 
sustain an action for malicious prosecu- 
tion. In Pierce v. Street, 8 Barn. & Adol. 
397, the declaration, after setting out the 
suing out of a writ in an ordinary action 
Ht law against the plaintiff, and an ar- 
rest and holding to bail thereon, and al- 
leging that it was done maliciously and 
without probable cause, averred that no 



proceedings were thereupon had In that 
action, and that the plaintiff therein did 
notdeclare against thedetendant nor pros- 
ecute his suit against him with effect, but 
voluntarily permitted the act'oa to be 
discontinued for want of prosecution 
thereof; whereupon and whereby, and ac- 
cording to the practice of the coui-t, the 
suit became determined. At the trial of 
the action for malicious arrest, it appeared 
that no declaration was delivered or filed 
in the former action, and that this action 
was not commenced until a year after the 
return-day of that. It was objected that, 
there being no judgment of court, there 
was no evidence of the determination of 
the suit to satisfy the averment in the 
declaration. But Lord Lyndhuest, C. B., 
thought there was, and overruled the ob- 
jection ; and his ruling was confirmed by 
the court of queen's bench. Lord Ten- 
TERHE.N, C. J., saying, "The length of time 
which had elapsed shows that the suit 
was aban.'loued altogether;" and Parke, 
J., "When the cause is out of court, it 
must be considered as determined. " Our 
own statutes expressly provide that, if 
no declaration is inserted in the writ, or 
filed before or at the return term, it shall 
be a discontinuance of the action. Gen. 
St. c. 129, § 9. But the present case does 
not require us to consider what disposi- 
tion must be shown of a civil action which 
has once been entered in court, in order 
to constitute a final determination there- 
of. A plaintiff cannot be compelled to en- 
ter his action, and, until he does, may 
judge for himself whether he will proceed 
with it or not. If he does not enter it, it 
never comes before the court, nor becomes 
the subject of any judgment, nor appears 
on its records, unless the defendant, upon 
filing a complaint at the return term, ob- 
tains judgment for his costs. If the de- 
fendant does not make such a complaint, 
the action is not tlie less finally aban- 
doned and determined by the neglect of 
the plaintiff to proceed with it. Clark v. 
Montague, 1 Gray, 4W, 448; Lombard v. 
Oliver, 5 Gray, 8; Jewott v. Locke,6 Gray, 
233. The only cause assigned for the de- 
murrer being that the declaration shows 
no determination of the former suit in fa- 
vor of the defendant therein by a judg- 
ment of court, it must be overruled. 



cause, 

(See, also, Brown v. Randall, 36 Conn. 56; Clark v. Cleveland, 6 Hill, 344; Fay v. O'Neill, 36 N. Y. 
II; Graves v. Dawson, 133 Mass. 419; Lowe v. Wartman, 47 N. J. Law, 413, 1 Atl. Rep. 489; Bas6b6 v. 
Matthews, L. R. 2 C. P. 684.) 



(1 Abb. N. C. 193.) 

MOULTON V. BEECHER. 

(Supreme Court of New York. Sept., 1876.) 
IHAi-icions Prosecution — Termination of Pro- 
ceeding — Indictment. 

The complaint, in an action for a malicious 
prosecution of plaintiff by an indictment, alleged 
that a nolle prosequi had been entered as to the 
indictment, by leave of court, granted on the mo- 
tion of the district attorney of the county in which 
the indictment was pending and triable, made by 
him"after consulting with defendant, and in com- 
pliance with his request. " Held, that this was a 
sufficient averment of the termination of the crim- 
inal charge in favor of plaintiff. 

Appeal from special term. 



Action for malicious prosecution. The 
complaint alleged that defendant, falsely 
and maliciously, and without any reason- 
able or probable cause, charged plaintiff 
to the grand jury with having uttered and 
published, of and concerning defendant, 
certain criminal libels, and procured -.the 
grand jury to find and present an indict- 
ment against plaintiff therefor, and pro- 
cured a warrant for the arrest of plaintiff 
upon said indictment, and procured plain- 
tiff to be arraigned, and compelled him to 
plead to said indictment; "that plaintiff 
pleaded not guilty, and was then and ever 
since has been ready and anxious to stand 
trial on said indictment;" but that the 
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district attorney for the county in which 
the indictment was found and was triable, 
"after consulting with defendant, and in 
compliance with his request, but against 
the will and protest of plaintiff, " moved 
the court to which the indictment had 
been transferred for prosecution and trial 
"that a nolle prosequi be entered as to 
said indictment, and the prosecution there- 
of against the plaintiff, " and that said 
court "did then and there grant said mo- 
tion ; and it was thereupon adjudged and 
ordered by the said court that a nolle 
prosequi should be allowed and entered 
as to said indictment and prosecution 
against plaintiff, and the same was al- 
lowed and entered of record insaidcourt," 
etc. Defendant demurred to the complaint 
on the ground that it did not state facts 
sufficient to constitute a cause of acti(jn. 
On the hearing on the demurrer at special 
term, it was sustained. From the order 
and judgment entered thereon plaintiff ap- 
pealed to the general term. 

Argued before Barnard and Gilbert, 
JJ. 

Roger A. Pryor, for appellant. Thomas 
6. Shearman, for respondent. 

Barnard, J. It was essential to the 
maintenance of this action that the com- 
plaint should aver that thecriminal prose- 
cution alleged to have been instituted 
and prosecuted by defendant against the 
plaintiff has been teiaiinated in favor of 
the plaintiff. This averment ha.^i no refer- 
ence to the merits. It is a rule, doubtless, 
based upon the impropriety of permitting 
such an action while the prosecution com- 
plained of was proceeding to final adjudi- 
cation in the proper court. It would be 
unseemly to permit an action for malic'ous 
prosecution which might be presented 
for trial before the action on which it was 
based was tried, and still more unseemly 
to permit the action after the proper court 
had determined the particular prosecution 
complained of in favor of the party who 
brought the same. After it is established 
that the action for malicious prosecution 
may be brought, the fact of the termina- 
tion of the prosecution on which the ac- 
tion rests has no further relevancy. The 
plaintiff must then prove that the prose- 
cution was instituted by the defendant 



against the plaintiff without probable 
cause, and maliciously. The prosecution 
complained of in this action as falsely and 
maliciously made was a criminal prosecu- 
tion. The plaintiff avers that the defend- 
ant falsely accused him of a criminal libel, 
and that he made the accusation mali- 
ciously. Thecriminal charge resulted in an 
indictment, and the complaint avers that 
the prosecution thereof has been termi- 
nated in the plaintiff's favor by the entry 
of a nolle prosequi, on motion of the dis- 
trict attorney of the county where the in- 
dictment was pending and triable, and 
■with the leave of the court; that the mo- 
tion was made "after consulting with de- 
fendant, and in compliance with his re- 
quest. " 1 think this was sufficient aver- 
ment of the termination of the criminal 
charge in favor of the plaintiff. The dis- 
trict attorney of Kings county was 
charged with the duty of the prosecution. 
The defendant made his complaint with 
reference to this fact. The district attor- 
ney, at the request of the defendant, aslied 
the court for leave to abandon the prose- 
cution of the criminal charge against the 
plaintiff, and the court granted the mo- 
tion, and the final order is entered. 
What is needed further to sustain the aver- 
ment that the particular charge on which 
the action is brought is ended and in favor 
of the plaintiff? He asks for a trial, and 
the court and district attorney, with the 
defendant's concurrence, instead of a trial, 
order the entry of a nolle prosequi on the 
indictment. In other words, the district 
attorney asks leave to abandon the prose- 
cution, and the court says he may. If the 
action complained of as malicious had 
been a civil action, an averment that a 
plaintiff had asked leave of the court to 
abandon it, and that such leave had been 
granted, would have been sufficient. The 
district attorney acts for the people in 
criminal cases, except that he must have 
leave of the court to enter the no7/e prose- 
qui. Where this leave is obtained, and the 
order is entered, it is a record promise by 
the people that the indictment will be no 
further prosecuted. I think the judgment 
at special term should be reversed, and the 
demurrer overruled, with costs. 

Gilbert, J., concurred. 



(The authorities differ on the question decided by this case. See Langford v. Railroad Co., IH 
Mass. 431, 11 N. E. Rep. 697; Wood worth v. Mills, 61 "Wis. 44, 20 N. W. Rep. 728; Murphy v. Moore, 
fPa.] 11 AtL Rep. 665; Garing v. Fraser,76 Me. 37.) 



Malicious prosecution of a civil action. 



(46 Ohio St. 367; 21 N. E. Rep. 356.) 

Pope v. Pollock. 

-.('Supreme Court of Ohio. March 36, 1889.) 

1. MiLicions Prosecution — Fokcible Extet and 

Detainer. 
An action may be maintained for maliciously, 
and without probable cause, instituting and pros- 
ecuting an action in forcible entry and detainer, 
under the Ohio statute. 

2. Same — Damages from PKOsEcnTiou or Civil 

Action. 
Diverse doctrines compared as to whether an ac- 
tion will lie for a malicious and unfounded civil 



action, when there has been no deprivation ol 
liberty or taking of property. 

Error to circuit court, Hamilton county. 

The action below wascommeacedJulyS, 
18S5, by the filing in the court of common 
pleas of a petition which charged in sub- 
stance that, in March,1885, the plaintiff, by 
written agreement, leased of a Mrs. Bray- 
ton, through defendant, as her agent.for a 
term to expire April 1, 18.'<6, a lot in the 
county of Hamilton, on which was a 
dwelling-house and other buildings; that 
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the plaintiff immediately entered into pos- 
session, wliich has since continued, except 
that, during: a portion of the time, ttie de- 
fendant unlawfully Ivept plaintiff out of a 
portion of the premises. On the 31th of 
May, 1SS5, defendant, in her own name, 
instituted a suit in forcible entry and de- 
tainer, before a justice of the peace of Cin- 
cinnati township, said county, for the re- 
covery of possession of said premises, 
which suit terminated in a verdict for the 
plaintiff of "not guilty." Afterwards, on 
the 17th of .June, 1SS5, defendant institut- 
ed another like suit before a justice of the 
peace of Springfield township, said coun- 
ty, which also terminated in a verdict for 
this plaintiff of " not guilty. " Each of 
said actions was prosecuted maliciously, 
and without probable cause. The plain- 
tiff, by i-eason thereof, was gi-eatly har- 
assed and annoyed, much worried and 
troubled in mind, was injured in reputa- 
tion among his nMghbors, was caused 
great inconvenience and much loss of time, 
and put to considerable money outlay, in 
defending said actions. Then follows a 
prayer for judgment. To this petition a 
general demurrer was filed, which was 
sustained by the court of common pleas, 
which judgment was affirmed in the cir- 
cuit court. To procure a reversal of these 
judgments, this error proceeding is prose- 
cuted. 

Wni. H. Pope, for plaintiff in error. 
John A. Shank, for defendant in error. 

Spear, J., (after stating the facts as 
above.) Will the prosecution of a suit in 
forcible entry and detainer, which results 
in a verdict for the defendant, where the 
same is prosecuted maliciously, and with- 
out probable cause, afford ground for an 
actio7i in the nature of a suit for malicious 
prosecution? is the question in this case. 
The more common causes for actions 
lor malicious prosecution are groundless 
and malicious prosecutions of criminal 
charges. But that actions of this kmd 
can be maintained where there has been 
an unjustifiable and malicious seizure of 
the property of the complaining party, as 
well as of the person, there is no question. 
Whether or not such an action may be 
maintained where there has been no dep- 
rivation of liberty, or of the possession, 
use, or enjoyment of property, has been 
the subject of much discussion, and of con- 
trary holdings. It appears that in Eng- 
land, by the common law, prior to the 
Btatute"of Marlbridge, .52 Hen. III., O-'oO,) 
actions of this character were allowed, 
but since the passage of that statute, 
which gave the successful defendant judg- 
ment for costs against the plaintiff, the 
right to maintain such actions has beer 
uniformly denied, it being held that if one 
prosecutes an ordinary civil action 
against another maliciously, and without 
reasonable or probable cause, an action 
for the resulting <lamage is not maintain- 
able. So, too, in this country, many de- 
cisions of like tenor have been made. The 
courts have said that courts of law are 
open to every citizen, and that the costs 
which the defendant gets are a compensa- 
tion for the wrong. If every suit may be 
retried on an allegation of malice, the evil 
would be intolerable, and the malice in 



each subsequent suit would be likely to 
be greater than in the first; and that, if a 
defendant ought to have damages upon a 
false claim, then the plaintiff ought to 
have damages on a false plea, which 
would make litigation interminable. 
Beauchampe v. Croft, Keilw. 26; Fitzh. 
Nat. Brev. 429; 1 Bac. Abr. 141; Savil v. 
Roberts, 1 Salk. 14; Bull. N. P. 11; Parker 
V. Langley, Gilb. Cas. 163; Goslin v. Wil- 
cock, 2 Wils. 305; 1 Amer. Lead. Cas. 261, 
note; Cooley, Torts, 189; Townsh. Sland. 
& L. § 410; Taylor v. Wilson, 1 N. J. 
Law, 362; VVoodmansie v. Logan, 2 N. J. 
Law, 6S; Kramer v. Stock, 10 Watts, 115; 
Thomas v. Rouse, 2 Brev. 75; Ray v. 
Law. Pet. C. C. 207; Potts v. Imlay, 4 N. 
.T. Law, 330; McNamee v. Minke, 49 Md. 
12-2; Muldoon v. Rickey, 103 Pa. St. 110; 
Wetmore v. Mellinger, 64 Iowa, 751, IS N. 
W. Rep. 870; Bitz v. Meyer, 40 N. J. Law, 
252; Ma,yer v. Walter, 64 Pa. St. 283. 

AVhere such suits have been maintained, 
the right has been placed upon the ground 
that taxable costs, including, as in most 
states, but the fees of witnesses and offi- 
cers of the court, afford a very partial and 
inadequate remuneration tor the neces- 
sary expenses of defending an unfounded 
suit, and no remedy at all to repair the 
injury received. It is upon this principle, 
in part, that actions have even been sus- 
tained for malicious criminal prosecutions, 
in which no costs are taxed in favor of the 
accused. Where an action is brought and 
prosecuted maliciously, and without prob- 
able cause, it is an abuse of legal process, 
and the plaintiff asserts no claim in re- 
spect to which he has any right to invoke 
the aid of the law. It is a wrong to dis- 
turb one's property or peace; and to pros- 
ecute one maliciously and without proba- 
ble cause is to do that person a wrong. 
The common law declares that for every 
injury there is a remedy, and to deny rem- 
edy in such case would violate this whole- 
some principle. The burden of establish- 
ing both malice and want of probable 
cause will prove a sufficient checli to reck- 
less suits of this character. When the 
plaintiff sets the law in motion, he is the 
cause, if it be done groundlessly and ma- 
liciously, of defendant's damage, and the 
defendant but stands upon his legal rights 
when he calls upon the plaintiff to prove 
his case to the satisfaction of judge and 
jury. Vanduzor v. Lindernian, 10 Johns. 
106'; Pangburn v. Bull, 1 Wend. 34."); Whip- 
ple V. Fuller. 11 Conn. 582; Closson v. Sta- 
ples, 42 Vt. 209; Marbourg v. Smith, 11 
Kar;. 554; Bigelow, Torts, (2d Ed.) 71; 
Smith V. Smith, 56 How. Pr. 316; Bump 
V. Betts, 19 Wend. 421; Woods v. Finnell, 
13 Bush, 628; Hoyt v. Macon, 2 Colo. 113; 
Payne v. Donegan, 9 111. App. 566; McCar- 
dle V. McGinley, 86 Ind. 538; Juchter v. 
Boehm, 67 Ga. 534; Lawrence v. Hager- 
mao, .56 111. 68; At wood v. Monger, Style, 
378. See, also, an able review of the sub- 
ject by .Tohn D. Lawsou, Esq., of thp St. 
Louis bar. 21 Amer. Law Reg. 281. 
There seems, as will appear by reference 
to these citations, abundant authority in 
other states of the Union to support the 
proposition tliat a suit may tie main- 
tained for damages arising from the pros- 
ecution of an ordinary civil action, when 
the same is done maliciously, and without 



106 



LAW OF TORTS. 



probable cause, but without disturbance 
to person or property. The precise ques- 
tion has not been made in Ohio, though in 
two cases (Tomlinson v. Warner, 9 Ohio, 
104, and Fortman v. Rottier, 8 Ohio St. 
548) this court has held that an action 
may be maintained for maliciously, and 
without probable cause, suing out and 
levying a writ of attachment. So, when 
one has been wrongfully deprived of the 
use of his land by the prosecution, mali- 
ciously and without probable cause, of an 
injunction proceeding, thecourt held (Coal 
Co. V. Upson, 40 Ohio 8t. 17) that an ac- 
tion for malicious prosecution will lie. 
The language of the opinion (page 25) is : 
"It may now be considered the approved 
doctrine that an action for the malicious 
prosecution of a civil suit may be main- 
tained whenever, by virtue of any order or 
writ issued in the malicious suit, the de- 
fendant in that suit has been deprived of 
his personal liberty, or of the possession, 
use, or enjoyment of property of value." 
It will be noted that, where damages for 
the prosecution, maliciously and without 
probable cause, of an ordinary civil ac- 
tion, are refused, one of the principal rea- 
sons given is that the allowance of taxed 
costs is regarded as sufficient punishment 
to the plaintiff for prosecuting, and recom- 
pense to the defendant for defending, such 
an action. In England the taxed costs 
which may be awarded to a successful de- 
fendant include not only fees of court offi- 
cers and w^itness, but attorney's charges 
for preparing the case for trial, and the 
bonorariam of the barrister who tries it; 
and in a number of American states a like 
taxation of costs prevails. But in Ohio 
the successful party in an ordinary action 
recovers only the fees of witnesses and 
court officers, leaving his own personal ex- 
penses in preparing the case, in attending 
the trial, and his attorney's fees for prep- 
aration and for trial, to be paid without 
reimbursement. Taxed costs are not here 
regarded as affording full compensation 
for expenses incurred, for in cases where 
damages may be recovered for malicious 
injury, fees of counsel, as well as court 
costs, are included in compensatory, and 
not punitive, damages. The reason for 
the rule having failed, there is much 
ground for saying that the rule itself fails. 
But there is no necessity in the present 
case for a determination of the question 
whether or not an action will lie for the 
malicious prosecution of an ordinary civil 
action, without probable cause, where 
there is no arrest or seizure, for the peti- 
tion of the plaintiff makes a different case. 
In many of its aspects, an action in for- 
cible entry and detainer is an extraordi- 
nary proceeding. It is summary in its 
character, and may become, when prose- 
cuted wrongfully, excessively annoying 
and harassing. Having given three days' 
notice in writing to leave the premises, the 
plaintiff may commence his action by filing 
a complaint with a justice of the peace, 
and in three days more the trial may take 
place. See section 6599, Rev. St., and fol- 
lowing. The complaintneednotbe sworn 
to. If a continuance is asked by defend- 
ant for more than eight days, security for 



payment of rent is required. The action 
mayinvolve the possession bya defendant 
of a home for himself and a dependent 
family. A failure to answer, or an unsuc- 
cessful defense, may result in immediate 
and forcible ouster, and this without ref- 
erence to the condition of the family, or 
the weather, or other surrounding circum- 
stances. No appeal is allowed, nor is one 
action a bar to subsequent actions. The 
contingency of preparing a bill of excep- 
tions must be anticipated, and counsel 
procured for that; else a review of errone- 
ous holdings cannot be had. Error can 
be prosecuted only by leave of a judge, 
and such proceeding raises questions re- 
lating to competency of evidence only, and 
not questions touching the weight or suffi- 
ciency of the evidence. The justice is not 
even bound to sign a bill where the objec- 
tion is only that the judgment is not sus- 
tained by sufficient evidence. If petition 
in error is allowed to be filed, the party 
must be ready with security, if exacted, 
to stay execution of the judgment against 
him. Then, too, the plaintiff may select 
from several concurrentjurisdictions with- 
in the county. He may commence his ac- 
tion, if he so desire, in the township' fur- 
thest removed from the residence of the 
defendant, or the one most inaccessible, 
thus requiring, it may be, his adversary to 
travel long distances, and to transport 
his witnesses at large expense. Failing in 
one action thus brought, he may ctmtinue 
prosecutions until his pocket-book or his 
malice, or both, become exhausted. Plain- 
ly, in the hands of an unscrupulous prose- 
cutor, possessed of abundant means, this 
kind of action may become grievously op- 
pressive, and it is idle to say that the 
small bill of costs before a justice is either 
a sufficient punishment to inflict upon a 
malicious prosecutor, or constitutes any 
recompense to a wronged defendant. The 
statute gives to such plaintiff the right to 
resort to his action as often as he may 
choose, and to bring it before any justice 
within the county, but this implies no 
right to prosecute maliciously and with- 
out probable cause. A groundless action, 
prosecuted with malice, is never justifia- 
ble, and a wrong suffered by such prosecu- 
tion in forcible entry and detainer should 
not be without remedy. Nor is there 
force in the objection, as applied to this 
case, that intolerable evils would arise 
from a raultiplicit.y of suits thus encour- 
aged. The law-making powerhas seen fit 
to provide by this statute that a judg- 
ment shall not be a bar to any after ac- 
tion. We have, in this provision, legisla- 
tive declaration to the effect that evils 
may not be expected to follow repeated 
trials of issues, under this statute. In 
consonance with this policy, it may be 
reasonable to conclude that, if repeated 
actions to determine the right to posses- 
sion will not work intolerable evils, a re- 
view of the facts by a suit for malicious 
prosecution will not have that effect. At 
all events, the right to so review will nat- 
urally tend to check any evils that might 
flow from a misuse of the statutory right 
to repeated trials. 
Judgment reversed. 



(See, also. Brand v. Hinchman, 68 Micb. 590, 36 N. W. Rtp. 664: McPherson v. Runyon 41 Minn. 
524, 43 N. W. Rep. 392; Eastin v. Bank, 66 CaL 133, 4 Pao. Rep. 1106.) 
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(19 "Wend. 431.) 

Bump v. Betts. 

(Supreme Court of New Torh. May, 1838.) 

Malicious Prosecution — Attachment against 
Property. 
The rule that plaintiff, in an action for a mali- 
cious prosecution, must show the determination 
of sach prosecution in his favor, does not apply 
where the proceeding was by attachment against 
his property, in his absence, and he had no op- 
portunity to defend. A judgment asainst him, 
under such circumstances, is not conclusive evi- 
dence of probable cause or of want of malice, as 
in cases of personal service of process. 

Motion for new trial. 

Action on the case for malicious prose- 
cution. It appeared that defendant, in 
the absence of plaintiff, procured an at- 
tachment against plaintiff's propert.y, al- 
leging as ground therefor that plaintiff, 
being a resident of the county, had de- 
parted therefrom with intent to defraud 
his creditors; and that, in the action thus 
commenced, defendant obtained judgment 
against plaintiff, and caused execution to 
be issued thereon, and the property of 
plaintiff to be sold. Plain tifl gave evi- 
dence tending to show that the demand 
on which the action was brought and the 
Judgment was obtained had been paid by 
him before the proceedings were com- 
menced. Defendant made a motion for a 
nonsuit, which was granted, the judge 
holding that the presumption of want of 
probable cause, arising from the fact of 
payment, was rebutted by the judgment 
recovered by defendant and remaining un- 
reversed, and that no malice was shown , 
and a nonsuit was entered accordingly. 
Plaintiff moved to set aside the nonsuit, 
ind for a new trial. 

J. A. Spencer, for the motion. R. B. 
Bates, opposed. 



Nei.son, C. J. This action lies against 
any person who maliciously, and without 
probable cause, prosecutes another, where- 

(See, also, Hyde v. Greuch, 63 Md. 577; Steward v. Gromett, 7 C. B. N. S. 191.) 



by the party prosecuted sustains an in- 
jui'v, either in person, property, or repu- 
tation. 1 Selw. N. P. 806; Saund. PI. & 
Ev. 051 ; 2 Chit. PL 248, note r; Savill v. 
Roberts, 12 Mod. 208; Payne v. Partridge, 
1 Salk. 12; Sutton v. Johnstone, 1 Terra 
R. 4!);^, 550. As a general rule, the plaintiff 
must aver in his declaration, and prove 
on the trial, the determination of the for- 
mer suit in his favor, (Saund. PI. & Ev. 
N5S; 2 Chit. PI. 245, note e,) though the 
omission of the averment would be cured 
after verdict, (1 Saund. PI. & Ev. 2286, 
note 1.) See, also, Poynton v. Forster, 3 
Camp. 61, note b. The reason for this 
proof is obvious, for otherwise he might 
recover in this action, and still be con- 
victed or have judgment against him in 
the former suit. Fisher v. Bristow,l Doug. 
215. But it does not apply where the 
malicious prosecution complained of arises 
out of proceedings on attachment, in the 
absence of the party defendant, in which 
no opportunity is afforded him to defend 
the suit. A judgment against him, under 
such circumstances, cannot be deemed con- 
clusive evidence of probablecause, or want 
of malice, as in cases of personal service of 
process. The rule was first laid down in 
reference to these cases, and, when thus 
confined, is a sound one, but altogether 
inapplicable in respect to alleged malicious- 
suits under this new statute remedy given 
to a plaintiff. The reason of the rule ceas- 
ing, the rule itself should give way, and 
must, or this mode of redress for a wrong, 
more likely to be committed in ex parte 
proceedings than in litigated cases, must 
be denied. It is obvious the damage to- 
the party in the former instance will usu- 
ally be much more serious than in the lat- 
ter. In the one case there will be a recov- 
ery against him for such amount as his 
adversary, on an ex parte hearing, thinks 
proper to demand, while in the other he 
is subjected only to the costs of a defense. 
New trial granted, costs to abide the 
event. 



Malicious abuse of process. 



(4 Bing. N. C. 213.) 

Graixger v. Hill et a.1. 

(Court of Common Pleas. Jan. 30, 1838.) 

1. Abuse of Process — Arrest. 

Sheriff's officers, having a writ for the arrest 
of plaintiff in an action brought by defendants 
against him, came to plaintlfl, who was ill in 
bed, and told him that, unless he would deliver 
up a certain document or find bail, they must 
either take him or leave a man with him. Held, 
that this was a sufficient restraint on plaintiff's 
person, without actual contact, to amount to an 
arrest, which would sustain an action by plain- 
tiff for a malicious abuse of the process; and that 
defendants, having repaid to plaintiff, on a set- 
tlement between them, the caption fee charged 
to him by the ofBcers, thereby admitted the pro- 
priety of such charge. 

a. Same— Termination op Proceeding —Want of 
Probable Cause. 

In an action for abusing the process of the 
court in order illegally to compel a party to give 
up his property, it is not necessary to prove that 



the action In which the process was improperly 
employed has been determined, or to aver that 
the process was sued out without reasonable or 
probable cause. 

Motions for entr.y of nonsuit instead of 
verdict for plaintiff, and in arrest of judg- 
ment. 

Action on the case by Grainger against 
Hill and another. Defendants pleaded 
the general issue. At the trial it appeared 
that in September, 1836, plaintiff, by deed, 
mortgaged to defendants for £80, being 
money loaned by them to him, a vessel of 
which he was owner and master. The 
money was toberepaidin September, 1837; 
and plaintiff was to retain the register of 
the vessel in order to pursue his voj'ages. 
In November, 1836, defendants, under some 
apprehension as to the RutBciency of their 
security, resolved to possess themselves of 
the ship's register : and for this purpose, 
after threatening to arrest the plaintifl 
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unless he paid the money, they made an 
aflldavit of debt, sued out a caiiius in- 
dorsed for bail in the sum of £95. 17s. 6d. 
in an action of assumpsit, and sent two 
sheriff's officers with the writ to plaintiff, 
who was lying ill in bed from the effects of 
a wound. A surgeon present perceiving 
he could not be removed, one of thedefend- 
ants said to the sheriff's officers, "Don't 
take him away; leave tlie young man 
with him." The officers then told plain- 
tiff they had not come to take him, but to 
get the ship's register; but that if he tailed 
to deliver the register, or to find bail, they 
must either take him or leave one of the 
officers with him. Plaintiff, being unable 
to procure bail, and being much alarmed, 
gave up theregister. Plaintiff afterwards 
came to an arrangement with defendants; 
was discharged from the arrest; repaid the 
money borrowed on mortgage; and re- 
ceived from defendants a release of the 
mortgage deed. No further steps were 
taken in the action of assumpsit. Upon 
this arrangement, a caption fee which had 
been charged and paid by plaintiff to the 
sheriff's officers was repaid by defendants 
to plaintiff. The jury found a verdict for 
plaintiff. Counsel for defendants, pursu- 
ant to leave, moved to enter a nonsuit in- 
stead of the verdict, and also moved in 
arrest of judgment, and obtained a rule to 
show cause. 

Mr. Talfourd, Serj., and Mr. James, 
showed cause. Mr. Taddy and R. V. Rich- 
ards, in support of the rule. 

TixDAL, C. J. This is a special action 
on the case, in which the plaintiff declares 
that he was the master and owner of a 
vessel which, in September, 1S86, he mort- 
gaged tothe defendants for thesum of £80, 
with a covenant forrepayment in Septem- 
ber, 1S87, and under a stipulation that, in 
the mean time, the plaintiff should retain 
command of the vessel, and prosecute voy- 
ages therein for his own profit; that the 
defendants, in order to compel the plain- 
tiff, through duress, to give up the register 
of the vessel, without which he could not 
go to sea, before the money lent on mort- 
gage became due, threatened to arrest him 
for the same unle.ss he immediately paid 
the amount; that, upon thejjlaintiff refus- 
ing to pay it, the defendants, knowing he 
could not provide bail, arrested him under 
a cajiias, indorsed to levy £95. 17s. 6d., and 
kept him imprisoned until, by duress, he 
was compelled to give up the register, 
which the defendants then unlawfully de- 
tained, by niean.s whereof the plaintiff lost 
four voyages from London to Caen. 
There is also a count in trover for the reg- 
ister. The defendants pleaded the general 
issue; and, after a verdict for the plaintiff, 
the case comes before us on a double 
ground, — under an application for a non- 
suit, and in arrest of judgment. 

The first ground urged for a nonsuit is 
that the facts proved with respect to the 
writ of capiasdo not amount to an arrest. 
It appears to methat the arrest was suffi- 
cientlyestablished. Thefacts are that the 

(See, also, Wood v. Graves, 144 Mass. 365, 11 N. E. Rep. 567; Page v. Cushinff, ! 
V. Sweet, 1 Abb. N. C. 263; Hazard v. Harding, 63 How. Pr. 326.) 



sheriff's officer comes with a capias to the 
plaintiff, when he is ill in bed, and tella 
him that, unless he delivers the register or 
finds bail, he musteitlier take him or leave 
a man with him. Without actual con- 
tact, the officer's insisting that the plain- 
tiff should produce the register, or find 
bail, shows that the i)laintiff was in a sit- 
uation in which bail was to be procured. 
That was a sufficient restraint upon the 
plaintiff's person to amount to an arrest. 
The authority in Buller's Nisi Prius, p. 62, 
goes the full length: "If the bailiff, who 
has a process against one, says to him, 
when he is on horseback or in a coach, 
'You are my prisoner; I have a writ 
against you,' upon which he submits, 
turns back, or goes with him, though the 
bailiff never touched him, yet it is an ar- 
rest, because he submitted to the process." 
But tlie matter does not rest there; for, 
upon the suit being arranged, a caption 
fee, which had been charged by the officer 
to the plaintiff, was repaid to him by the 
defendants, who thereby admit the pro 
priety of the charge. 

The second ground urged for a nonsuit 
is that there was no proof of the suit com- 
menced by the defendants having been 
terminated. But the answer to this, and 
to the objection urged in arrest of judg- 
ment, namely, the omission to allege want 
of reasonable and probable cause for the 
defendant's proceeding, is the same: that 
this is an action for abusing the process ot 
the law by appl.ving it to extort property 
from the plaintiff, and not an action for a 
malicious arrest or malicious prosecution, 
in order to support which action the ter- 
mination of the previous proceeding must 
be proved, and the absence of reasonable 
and probable cause be alleged as well as 
proved. In the case of a malicious arrest, 
the sheriff, at least, is instructed to pursue 
the exigency of the writ. Here the direc- 
tions given, to compel the plaintiff to yield 
up the register, were no part of the duty 
enjoined by the writ. If the course pur- 
sued by the defendants is such that there 
is no precedent of a similar transaction, 
the plaintiff's remedy is by an action on 
the case, applicable to such new and 
special circumstances, and, his complaint 
being that the process of the law has been 
abused, to effect an object not within the 
scope of the pro^'ess, it is immaterial 
whether the suit which that process com- 
menced has been determined or not, or 
whether or not it was founded on reason- 
able and probable cause. 

As to the count introver,if thetaking of 
the register was wrongful, that taking 
was of itself a conversion, and no demand 
and refusal were necessary as a prelimi- 
nary to this action. It seems to nie that 
taking the property of another without 
his consent, by an abuse of the process o' 
the law, must be deemed a wrongful tak- 
ing, and therefore this rule must be dis- 
charged. 

Park, Vaughan, and Bosanqdet, JJ., 
concurred. 
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(52 N. J. Law, 2S'4; 20 Atl. Rep. 4S5.) 

Van Hor.x et al. v. Van Hobn et al. 

(Supreme Court of New Jersey. Oct. 15, 1890.) 

1. CoNsriRACT — Malice. 

An action will lie for a combination or con- 
spiracy , by fraudulent and malicious acts, to 
driv ■ p trader out of business, resulting in dam- 
ages. 

2. Same. 

The gravame^i in such an action is not the con- 
spiracy, but the malice; the former is matter of 
agfrravation or inducement only, in the pleading 
and evidence, under which one or all of the de- 
fendants may be found guilty. 

Case certified frutu circuit court, Essex 
county ; before Justice Depue. 

The defenJants, Amos H.Van Horn and 
Casper iSoer, Jr., were summoned to an- 
swer James Van Horn, and Emma D. Van 
Horn, liis wife, in tort, for a conspiracy 
or combination to break up the wife's sep- 
arate business of selling fancy goods on 
consignment at Newark. Two firms of 
wholesale jobbers in fancy and millinery 
goods had agreed verbally to supply her 
on credit with a stock of such goods, to be 
sold by her on commission, limiting the 
total amount to $2,5U0. One of said firms 
had, in pursuance of the agreement with 
her, sent $500 worth of goods, which were 
received and placed in her store for sale, 
and she was daily expecting the balance. 
With this prefatory statement, the decla- 
ration charges that the defendants, mali- 
ciously intending to injure and drive the 
said Emma U. Van Horn out of business, 
and into public scandal, shame, and dis- 
grace, and to injure her in her credit and 
business, and to prevent her from acquir- 
ing any profit or gain therefrom, or from 
continuing the same, did maliciously con- 
spire, combine, and agree to prevent her 
from enjoying and continuing her busi- 
ness, and in pursuance of said conspira- 
cy, etc., did entice into their store in New- 
ark one of the plaintiffs' employes, and 
by artful persuasion and threats induced 
her to tell where the plaintiff's stock 
of goods was purchased, telling her the 
stock would be taken from her, and the 
business closed up; and, in pursuance 
and in further performance of their unlaw- 
ful intent and combination, endeavored 
to prevent the customers and friends of 
the plaintiff from dealings with her, by 
falsely and fraudulently representing to 
them that she would not be able to carry 
on her busines-s, but would have to close 
up, as she was selling goods that did not 
belong to her. and living off the proceeds, 
instead of accounting therefor, and by 
sending threatening notes and messages 
to them, designed to intimidate them 
from having any dealings with her, and 
did threaten to pursue her until she was 
ruined. That in further pursuance of 
Buch combination, and by means of fraud 
and deceit, they did persuade thesaid firm 
In New York to decline to complete their 
contract and did prevail on them, by 



means of corrupt, fraudulent, and deceit- 
ful representations and statements as to 
the personal and business character and 
standing of the plaintiff, to remove the 
stock already supplied her, and refuse to 
deliver her other goods as agreed for, 
leaving her entirely without any stock to 
sell, or customers to purchase from her, 
by means whereof she was left without 
stock and credit with the said firms, and 
could not obtain goods from other par- 
ties, and was driven out of her busiuesa 
and occupation, and deprived of the prof- 
it and livelihood which she was making 
and dail\- increasing. To this declara- 
tion a general demurrer was filed, and 
Joinder added. 

Argued at February term, 1890, before 
BK.iSLEY, C. J., and Depue and Scudder, 
TJ. 

M. B. McCarter, for plaintiffs. Samuel 
Kaliscb, for defendants. 

ScuDDEK, J. The merely formal parts of 
this declaration will not be considered on 
the general demurrer, but the whole will 
De examined to determine whether it sets 
orth in substance a legal cause of action. 
The case has been elaborately discussed 
3y counsel, because the principles in- 
volved may affect other cases of even 
greater importance than this, and lead to 
serious complications where actions are 
brought, between rivals in business, or 
those who interfere with the ordinary 
course of trade to the detriment of oth- 
ers. A careful consideration of the subject 
has led me to the conclusion that this case 
is readily distinguishable from many that 
have been cited in the argument, and 
does not involve many of the questions 
that liave been presented. It is not neces- 
sary to consider the oflice of the ancient 
writ of conspiracy, and the process by 
which, in time, it was superseded by the 
later and more efficacious action on the 
case for conspiracy, and the still more 
modern action for malicious prosecution. 
Nor will it now be advantageous to show 
how long and difficult it was to separate 
the idea of a criminal conspiracy at com- 
mon law, where the agreement or conspir- 
acy was the gravamen of the offense, 
from the real complaint in a civil action, 
that the combination of two or more 
persons has enabled them to iiifiict a great 
wrong on the plaintiff. The combination 
or conspiracy in the latter case was there- 
fore a matter of aggravation or induce- 
ment only, of which one or all might be 
found guilty; while in the former it was 
essential to show that two or more had 
joined in an agreement to do an unlaw- 
ful act, or to do a lawful act in an 
unlawful manner. The distinction is 
now well established that in civil actions 
the conspiracy is not the gravamen of 
the charge, but may be both pleaded 
and proved as aggravating the wrong 
of which the plaintiff complains, and 
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enabling him to recover againsst all as 
Joint tort-feasors. If he tails fn the proof 
of a conspiracy or concerted design, he 
may still recover damages against such 
as are shovyn to be guilty of the tort with- 
out such agreement. Pollock on lorts, 
267; Garing v. P'raser, 76 Me. 37; Hutch 
ius V. Hutchins, 7 Hill, 104; Jones v. Bak- 
er, 7 Cow. 445; Parker v. Huntington, 2 
Gray, 124. The declaration begins in this 
form, and is unexceptionable in this par- 
ticular. It is an action on tlie case set- 
ting forth a malicious conspiracy or con- 
federation, with the means employed to 
effect its purpose, and the resulting dam- 
ages to the plaintiff. No further specifica- 
tiou is required than the general terms in 
which it is pleaded in the declaration. 

We have n(»t presented for determina- 
tion in this pleading the vexed question 
whether an action will lie against a third 
person for the malicious procurement of 
the breach of a contract, if by such pro- 
curement damage was intended to result 
and did result to the plaintiff. Lumley v. 
<}ye, 2E1. & Bl. 216; Bo wen v. Hall, 6 Q. 
B. Div. 333. In the opinion of Mr. Pollock, 
ubi supra, the difficulties In such cases 
disappear, or are greatly reduced, when 
the cause of action is considered as belong- 
ing to the class in which malice, in the 
«eiise of actual ill will. Is u necessary ele- 
ment. Here the whole pleading is based 
on the malicious conduct of thedeiendants 
In destroying the plaintiff's credit and 
patronage, and breaking up her business 
and means of livelihood. The case is, 
however, further distinguished from the 
cases cited above, and separated from the 
questions of difficulty involved in some of 
them, because here no breach of con- 
tract is alleged. There was no binding 
contract between the New York firms and 
the plaintiff upon which they could be 
sued for a breach. Where there is a sua- 
blecontract between a contractor and con- 
tractee, there is difficulty, in principle, in 
showing privity in another, or to make 
the person who procures a breach of the 
contract the proximate cause of injury. 
The party who breaks the contract, for 
whatever cause, whether by procurement 
of others or of his own volition, is prima- 
rily responsible to the other party ; and 
the procurer, it would seem, can only be 
held responsible for the breach where 
there is tiialice shown to the suffei'er, giv- 
ing a distinct cause of action for the mal- 
ice which caused the breach of the con- 
tract resulting in damages to him. The 
plaintiff Emma D. Van Horn, it is alleged, 
was selling goods on consignment from 
others, with the expectation nf greater 
consignments in the future. It the con- 
signors refuse to send the goods to her, it 
does not appear that she could have any 



remedy against them. They could seno 
or recall them at pleasure. Thecomplaint 
here is that the goods in the plaintiff's 
possession were recalled, and her advan- 
tageous arrangement for credit with the 
consignors ended, by the fraudulent and 
malicious act of the defendants. If she 
have no remedy against the defendants, 
she can have none against others for the 
wrong which she claims she has suffered. 
The difference between this action and 
slander is well stated in Riding v. Smith, 
1 Exch. Div. 91, where a slander against 
the wife was charged as having injured 
the husband's business. Her name wag 
stricken from the record as a joint plain- 
tiff, and the action was allowed to pro- 
ceed by the husband, as a trader carrying 
on business, founded on an act done by 
the defendant which led to the loss of 
trade and custom by the plaintiff. It was 
maintainable on the ground that the inju- 
ry to the plaintiff's business was the nat- 
ural consequence of the words spoken, 
which would prevent persons resorting to 
the plaintiff's shop. Upon the_ whole case 
presented in the declaration, Mcjgul Steam- 
Ship Co. V. McGregor, 21 Q. B. Div. 544, 23 
Q. B. Div. 598, is important . to aid in pre- 
serving the distinction between injuries 
caused by mere rivalries in business, with- 
out the intention of ruining the trade of 
the plaintiff, and those where such intent 
is shown with personal malice towards 
him. In the first report. Lord Chief Jus- 
tice CoLKRiDGE says: "It is toolate to dis- 
pute, if I desired to do so, as I do not, 
that a wrongful and malicious combina- 
tion to ruin a man in his trade may be 
ground for such an action as this." In 
the later report Lord Justice Fey, after a 
full statement of cases, says that no mere 
conjpetition carried on for the purpose of 
gain, and without actual malice, is ac- 
tionable, even though intended to drive 
the rival in trade away from his place of 
business, and though that intention be- 
actually carried into effect. Lord Esher, 
M. R., dissented. It was decided that the 
exclusion of the plaintiffs, rival freighters, 
from participation in a 5 per cent, rebate 
on freight on teas from China, not being 
through malice, but in competition to in- 
crease their own business, was not ac- 
tionable. The basis of action seems here 
to be, as stated in the declaration, the 
fraudulent and malicious acts of the 
defendants in driving the plaintiff Emma 
D. Van Horn out of her business. The 
statements of the means used to effect this 
purpose all combine to produce a single 
cause of action, and are not objectionable 
for duplicity. But if there were duplicity 
in the pleadings, this is not ground for « 
general demurrer. 
The demurrer should be overruled. 



(See, also, Wildee v. McKee, 111 Pa. St. 835, 2 Atl. Rep. 108; Lee v. Kendall, 11 N. Y. Supp. 
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I. SLANDER. 
A. Slander per se. 



1. Charge of crime. 



(3 Hill, 21.) 

Young v. Miller. 

(Supreme Court of New York. May Term, 1842.) 

I. Slander — Words Lvrpuriso Crime — The Gex- 

. BRAI, Americau Ruce. 

Words imputing a charge which, if true, would 
subject the party charged to an indictment for a 
crime involving moral turpitude, or subject him 
to an infamous punishment, are in themselves ac- 
tionable. 
i. Same — Chakge op Bemovtss Landmakk. 

The removal of a landmark being made by stat- 
Qte (3 Rev. St. N. Y. pp. 695, 697, p 33, 40) indict- 
able as a misdemeanor and punishable by line 
and imprisonment in the county jail, and also 
Involving moral turpitude, words charging a per- 
son with that offense are actionable per se. 

Demurrer to declaration. 

Action for slander. The defamatory 
words alleged in the declaration to have 
been spoken b.v defendant of and concern- 
ing plaintiff were as follows: "You [the 
said plaintiff meaning] have removed my 
landmark, [meaning the monument to 
designate the corner or boundary of de- 
fendant's land.]" "Ynu [the said plain- 
tiff meaning] have removed my landmark, 
[meaning the monument of said defend- 
ant's land,] and I [the said defendant 
meaning] can prove it. " Also the latter 
words, with the addition, "by George 
Wilkins. " Also the same words, with the 
addition, "and cursed is hethat removeth 
his neighbor's landniark." Also, "Curs- 
ed is he that removeth his neighbor's 
landmark, and you [the said plaintiff 
meaning] have done it;" meaning that 
plaintiff had removed the monument of 
defendant's land, and thereby then and 
there meaning to charge plaintiff with 
the offense of willfully and maliciously 
removing the monument designating the 
corner or other point in the boundary of 
defendant's land. Defendant demurred to 
the declaration on the ground that the 
words were not actionable in themselves, 
and that there was no allegation of special 
damage. Plaintiff joined in demurrer. 

A'. Hill, Jr., and S. Stevens, hi supi)ort of 
the demurrer. W. A. Beach, opposed. 

Bronsox, J. There has been much dis- 
cussion in the books upon the guestion, 
what words are actionable in themselves, 
when not spoken of the ijlaintiff in his 
office, profession, or calling? But it will 
be unnecessary to examine the cases at 
large, for the reason that a rnle has been 
laid down and acted upon in this state, 
which, although not entirely satisfactory 
to my mind, I feel bound to follow. In 
Brooker v. Coffin, 5 Johns. 188, the court, 
"upon the fullest consideration," laid 



down the following rule: "In case the 
charge, if true, will subject the party 
charged to an indictment for a crime in- 
volving moral turpitude, ur subject him 
to an infamous punishment, then the 
words will be in themselves actionable." 
In Widrig v. Oyer, 13 Johns. 124, the coun- 
sel proposed to modify the rule by chang- 
ing "or" into "and," but the court did 
not yield to the suggestion. Therule was 
repeated and followed in Martin v. Still- 
well, 13 Johns. 275, where words w^ere 
held actiouable which charged the plaintiff 
with keeping a bawdy-house. Such a 
house is a common nuisance, and the 
person keeping it may be punished by in- 
dictment. In (jtibbs v. Dewey, 5 Cow. 503, 
the charge was that the plaintiff had 
handed papers to a juror to influence or 
bribe the jury, and the words were held 
actionable. In Alexander v. Alexander, 9 
Wend. 141, the charge was that the plain- 
tiff had forged the defendant's name to a 
petition to the legislature; and, although 
the imputed offense was only e. misde- 
meanor, and not a felonious forgery, the 
words were held actionable. In all of 
these cases the court went upon the 
ground that the words imputed "a crime 
involving moral turpitude," and for 
which the offender might be proceeded 
against by indictment. 

Removing a landmark seems not to 
have been an offense at the common law, 
nor was it made so by statute until 1830, 
when it was enacted that "every person 
who shall willfully or maliciously remove 
any monuments of stone, wood, or other 
durable material, erected for the purpose 
of designating the corner or any other 
point in the boundary of any lot or tract 
of land, shall, upon conviction, be ad- 
judged guilty of a misdemeanor. " The 
punishment is fine and imprisonment in the 
county jail. 2 Rev. St. pp. 695, 697, §§ S2, 40. 
And, as in most other cases of crime, the 
prosecution is by indictment. The charge 
which has been made against the plaintiff, 
if true, will subject him to punishment b.v 
indictment; and the next inquiry is 
whether the imputed crime is one "involv- 
ing moral turpitude." 

Removing landmarks was forbidden 
among the Jews, and a curse was de- 
nounced upon the offender. Deut. xix. 14, 
and xxvii. 17; Job, xxiv. 2; Prov. xxii. 
28, and xxiii. 10. The learned and venera- 
ble Doctor Scott, in his commentary upon 
the first-mentioned passage, says: "As 
landmarks constituted the customary 
method r.f distinguishing landed property 
in those days, removing them would be a 
crime among the Israelites similar to 
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forging, altering, destroying, or caDceling 
the title-deeds of estates at this day ; and 
would occasion atrocious injustice, and 
make way for dispute and lawsuits." 
And in his remarlis upon Prov. xxii. 2S, he 
calls the offenders "robbers." Mr. Henry, 
In his commentary upon Deut. xix. 14, 
Bays: "Though the landmarks were set 
Dy the hands of men, yet he was a thief 
and a robber, by the law of God, that re- 
moved them." And in his comments up- 
on Job, xxiv. 2, he says the offense is 
equivalent to that of "forging or destroy- 
ing deeds." Doctor Adam Clark, in his 
commentary upon these passages, has 
taken nearly the same view of the ques- 
tion, though he has not been quite so se- 
vere upon the offenders. But this is a sub- 
ect upon which it cannot be necessary to 
nultiply authorities. There is evidently 
lo great difference, in a luoral point of 
riew, between altering the courses and 
Jistances in a deed, for the purpose of de- 
priving the owner of a part of his land, 
and producing the same result by chang- 
ing the visible bounds of his estate. The 
one is a forgery on paper, and the other 
upon the face of the earth, and when ei- 
ther of these wrongs is done for the pur- 
pose of acquiring the property of another, 
the offender may justly be regarded ns a 
thief as well as a forger. All men must 
agree that the crime of removing land- 
marks is one involving a high degree of 
moral turpitude; and, as it is an indicta- 
ble offense, the case falls plainly within a 
rule from which we are not at liberty to 
depart. The demurrer does not point out 
any defect in the form of the declaration, 
and I am Inclined to think it sufficient. 
The defendant must have intended to 
charge the plaintiff with a criminal offense. 
Miller V. Miller, 8 Johns. 74, 77; Niven v. 
Munn, 13 Johns. 48; Goodrich v. Wool- 
cott, 3 Cow. 231, 5 Cow. 714 ; Gibbs v. Dew- 
ey, Id. 503. 
The plaintiff is entitled to judgment. 

CowEN, J. I concur in the vlevrs ex- 
pressed by Mr. Justice Bronson on the 
question raised by the demurrer. It was 
contended on the argument that the cases 
in this court which sanction an action of 
Slander for words imputing a misdemean- 
or intend those misdemeanors only to 
which the common or statutelaw now, or 
the common law heretofore, attached le- 
gal, as contradistinguished from moral, 
infam;; I understand those cases as lay- 
ing down a rule of much greater compass, 
— one which comprehends every indictable 
offense, which^ is at the same time infa- 
mous or disgraceful in a general sense; any 
offense which detracts from the character 
of the offender as a man of good morals. 
I admit that this principle covers a wide 
field of litigation. Perhaps it extends be- 
yond what was once understood to be 
the true boundary. But the objection 
that the law will not tolerate the uncer- 
tainty thus introduced is weakened by the 
manner in which the same law deals with 
actions like the present in kindred cases. 
Fluctuating aw the rules of conduct pre- 
scribed by the moral code may be, they are 
every day judicially recognized as the test 
of actions for printed slander, without the 



technical limit required by the rule now in 
question. There the offense imputed need 
not be even indictable or legally punisha- 
ble in any way; and a writing or picture 
alluding to a mere foible may be the 
subject of an action, if intended to bring 
the party into contempt or ridicule. 

Nelson, C. J., also concurred. 
Judgment for the plaintiff. 



(11 Q. B. Div. 609.) 

Webb v. Beavan. 

(Qv,een's Bench DPvlsion. May 30, 1883.) 

Slander — Words Imputing Crime — The En- 
glish Rule. 
Words imputing a criminal offense punishable 
corporally are actionable per se, even though 
such offense be not punishable by indictment 

Demurrer to statement of claim. 

Action for slander. The statement of 
claim alleged that defendant maliciously 
and falsely spoke and published of plain- 
tiff the words following: "I will lock you 
[meaning the plaintiff] up in Gloucester 
gaol next week. I know enough to put 
you [meaning the plaintiff] there, [mean- 
ing thereby that the plaintiff had been 
and was guilty of having committed some 
criminal offense or offenses.]" PlaintiB 
claimed £500 damages. Defendant de- 
murred, on the ground that the statement 
of claim did not allege circumstances show- 
ing that the defendant had spoken or pub- 
lished of the plaintiff any actionable lan- 
guage, and that no cause of action was 
disclosed. Plaintiff joined in demurrer. 

W. H. Nash, in support of the demurrer. 

To make the words actionable, the in- 
nuendo should have alleged that they im- 
puted an offense for which plaintiff could 
have been indicted. It was not sufficient 
to allege that they imputed a criminal of- 
fense merely. Odger, Sland. & Lib. p. 54. 

Hammond Chambers, opposed. 

According to the earlier authorities, 
the test, in ascertaining whether words 
were actionable per se, was whether the 
offense was punishable corporally or by 
fine. It was not necessary to allege that 
the words imputed an indictable offense, 
("om. Dig. tit. "Action on the Case for 
Defamation," D 5, 9; Curtis v. Curtis, 10 
Bing. 477. 

Pollock, B. I am of opinion that the 
demurrer should be overruled. The ex- 
pression "indictable offense" seems tohave 
crept into the text-books, but I think the 
passages in Comyns' Digest are conclusive 
to show that words which Impute any 
criminal otfenseare actionable perse. The 
distinction seems a natural one, that 
words imputing that the plaintiff has ren- 
dered himself liable to the mere infliction 
of a fine are not slanderous, but that it ia 
slanderous to say that he has done some- 
thing for which he can be made to suffer 
corporally. 

Lopes, J. I am of the same opinion. I 
think it is enough to allege that the 
words complained of impute a criminal 
offense. A great number of offenses which 
■were dealt with by indictment 20 years 
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ago are now disposed of summarily, but 
the effect cannot be to alter the law with 
respect to actions for slander. 
Demurrer overruled. 



(3 Hill, 189.) 

Chase v. Whitlock. 

(Supreme Court of New Tork. July Term, 1842. ) 

Slaxder — Words Imputisg Charge op Swin- 

PLIXG. 

To say that a person is a "swindler" is not ac- 
tionable per se; the word being merely equiva- 
lent to "cheat, " and not necessarily implying the 
crime of obtaining goods under false pretenses. 

Demurrer to declaration. 

Action for slander. The declaration al- 
leged, in its tirst count, the speaking by de- 
fendant o( the words, "Chase is a black- 
leg and swindler; here is Stephen Potter's 
letter to confirm it;" with the innuendo 
that plaintiff had been guilty of the crime 
of swindling ; and in the second count the 
words, "Chase is a black-legged swindler; 
his agent refused to do his business; here 
Is Potter's letter, which I will show you, 
confirming the fact;" with the innuendo 
that plaintiff had been guilty of the crime 
of swindling; and defendant was so under- 
stood by the people who heard the words. 
Defendant demurred to the declaration. 
Plaintiff joined in demurrer. 

»Y. Hill, Jr., in support of the demurrer. 
a. AlcVean, opposed. 

Bronson, J. There is no colloquium of 
obtaining goods by false pretenses, nor is 
there anything else to show that the 
words were used in any other than their 
ordinary sense. Swindling is not a crime 
known to our law. The word "swindler" 
is an exotic, which came from Germany, 
and has but recently become naturalized 
in our language. In Todd's Johnson, 
"swindler" is defined to be "a sharper ; a 
cheat;" and to swindle, "to cheat; to im- 
pose upon the credulity of mankind, and 
thereby to defraud the unwary by false 
pretenses and fictitious assumptions." 
Webster defines "swindler" as "a cheat; a 
rogue; one who defrauds grossly, or one 
who makes a practice of defrauding others 
by imposition or deliberate artifice. " And 
in Tomlin's Law Dictionary (Ed. 1S36) the 
word is defined, "a cheat; one who lives 
by cheating. " To call one a "swindler" is 
about equivalent to saying he is a "cheat," 
which has never been held actionable. 
Either of those charges may, undei- cer- 
tain circumstances, imply that the accused 
Is guilty of the crime of obtaining goods 
by false pretenses. But they do not nec- 
essarily mean so much. There are many 
ways in which a man may wrong another 
In such a manner as to earn the title of 
"swindler" or "cheat," without subject- 
ing himself to an indictment for a crim- 
inal offense. This question has been con- 
sidered as settled ever since the decision in 
Savile v. Jardine, 2 H. Bl. 532. It was 
there held that words charging the plain- 
tiff with being a swindler were not action- 
able. Eyre, C. J., said the word was " only 
squivalent to 'cheat;' it cannot be carried 
further; and that is not actionable." He 
added, "'thief always implies felony, but 
CHASK— 8 



'cheat' not always." Biii.ler, J., said 
"swindler" means no more than "cheat;" 
"when a man .is said to be 'swindled,' It 
means 'tricked ' or 'ou t witted.'" That case 
was followed by the supreme court o! 
Massachusetts in Stevenson v. Hayden, 2 
Mass. 406; and see Carter v. Andrews, 16 
Pick. 1, 9. In Neal v. Lewis, 2 Bay, 204, 
the word "swindler" whs applied to a 
merchant; and, besides, the plaintiff was 
also charged with being a thief. The 
court had no occasion to say whether the 
first charge was actionable or not. I am 
not aware that words charging the plain- 
tiff with being a swindler have ever been 
held actionaljle, and, upon principle, I 
think they are not. They do not necessa^ 
rilj' import a criminal offense involving 
moral turpitude, and punishable by In- 
dictment. 
Judgment for defendant. 



(14 Johns. 233.) 

Van Axkin v. Westfali, 

(Supreme Court of New York. August Term, 
1817.) 

1. Slander — Words Imputing Crime in Anothbh 

State. 
An action may be maintained for words charg- 
ing a crime, although the transaction referred to 
took place in a State other than that in which the 
words were spoken and the action brought, so 
that there could be no prosecution therefor in the 
latter State. 

2. Same — Mitigation. 

Evidence of the truth of the charge for making 
which the action is brought is not admissible in 
mitiga^tion of damages. 

Motion tor new trial. 

Action for slander, in speaking of plain- 
tiff the words, as alleged in the declara- 
tion and proved on the trial, "He is a 
thief, and has stolen fifty dollars in cash 
from Jacob De Witt. " These words werw 
spoken in the state of New York, but re- 
ferred to a transaction which took place 
in the state of Pennsylvania, where Jacob 
De Witt resided. The defendant offered 
evidence, in mitigation of damages, that 
before the time the words were spoken 
plaintiff was In compan.y with a number 
of other persons, at the house of De Witt, 
in Pennsylvania, and that the sum ol 
money had at that time been taken from 
De Witt, who charged the persons who 
had been at his house with taking it; 
that those persons agreed to indemnify 
De Witt; and that plaintiff, in consequence 
of such agreement, paid his proportion oi 
the loss which De Witt had sustained ; 
but this testimony was overruled by the 
judge. Defendant then moved for anon- 
suit, on the ground that the words as 
proved were not actionable, as they did 
not charge plaintiff with the commis- 
sion of any crime or misdemeanor for 
which he was liable to be Indicted and 
punished in the state of New York. The 
motion was denied. The case was sub- 
mitted to the court without argument. 

Per Curiam. This is an action of slan- 
der, charging the defendant with saying ol 
the plaintiff, "He is a thief, and has stolen 
fifty dollars in cash from Jacob De Witt." 
It appeared in proof that Jacob De Witt 
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resided in the state of Pennsylvania, and 
tliat the transaction referred to by the de- 
fendant took place in that state. The 
plaintiff's right to sustain the action was 
objected to, because no crime was alleged 
against him for which he could be pun- 
ished here. This objection was properly 
overruled. Although the plaintiff might 
not be amenable to our law, had the 
charge against him been true, yet, from 
anything that appears, he might have 
been demanded as a fugitive from justice, 
and have been punished, if guilty, in the 
state of Pennsylvania. But the right of 
the plaintiff to sustain the action does 
not depend upon the question whether he 
was liable to be prosecuted and pun- 
ished for the crime charged against him ; 
as, when the statute of limitations has 
run against the criminal prosecution, it 
is still slander to charge the party with 
the offense; and the party making the 
charge would have a right to justify, and 
show the truth of his allegation, notwith- 
standing the criminal prosecution might 
be barred. The evidence offered in mitiga- 
tion of damages was properly overruled. 
The testimony was to show the truth of 
the charge alleged against the plaintiff, 
and was not admissible, under the general 
Issue, in justification ; and it is a well-set- 
tled rule that the truth of the charge is 
not admissible in mitigation of damages. 
The motion for a new trial must accord- 
ingly be denied. 
Motion denied. 



(2 Moody & R. 119.) 

Fowler v. Dowdney. 

(Cowrt of Queen's Bench. March 2, 1838.) 

tJLANDEK — WOBDS IMPUTING CbIME AFTER PuK- 
ISHMENT THEEBFOR. 

To say ttiat a person is a "returned convict" is 
actionable per se, as imputing an offense punish- 
able by transportation ; the obloquy remaining, 
although the punishment has been suffered. 

At nisi prias, before Denman, C. J. 

Action for slander for saying of plain- 
tiff, "He is a returned convict." The dec- 
laration averred, as special damage, the 
loss of a customer to whom the words 
were spoken, plaintiff being a tradesman ; 
but the proof of the special damage failed. 

Crowcler & Saunders, for plaintiff. 

Erie, for defendant. 

The words were not actionable in them- 
selves, inasmuch as they imputed no pres- 
ent liability to punishment; for, conced- 
ing that an offense for which transporta- 
tion was the punishment was imputed, 
the words imply that the party had al- 
ready suffered that punishment. 

Dknjian, C. J. My opinion Is that these 
words are actionable, because they impute 
to the plaintiff that he has been guilty of 
some offense for which parties are liable 
to be transported. That is, I think, the 
plain meaning of the words, as set out in 
the declaration. They import, to be sure, 
That the punishment has been suffered, 
but still the obloquy remains. 

Verdict for plaintiff; damages, Is, 



(2 Wend. 534.) 

GoRHAM V. Ives. 

(Sv/preme Court of New York. May Term, 1839.) 

Si^NDER — Words Imphtino Ckimb by Intbeeo 

GATION. 

An action may be maintained for speaking 
Tvords imputing crime, although not in direct 
and positive terms, but by way of interrogation 
only, if, according to the natural and fair con- 
struction of the language used, in connection 
with the circumstances, the bearers had a right 
to believe that defendant intended to charge 
plaintiff with the commission of a criminal offense. 

Demurrer to declaration. 

Action for slander. The declaration al- 
leged that defendant had become pos- 
sessed of a promissory note dated August 
27, 1825, made by William Erwin and 
James Erwin, payable to William McMur- 
ray or order, for $51.84, payable four 
months after date, "with interest from 
date," (the words quoted being interlined 
in the note,) which had been indorsed to 
plaintiff, who bad collected the amount. 
The second count of the declaration al- 
leged that defendant, in a discourse with 
one Parmelee and others, after showing 
the note, spoke these words: "The note 
is in Edward A. Cook's handwriting, and 
the words at the end of the note, ' with 
interest from date,' are in a different 
handwriting. The note has only pas.sed 
through the hands of Cook, McM array, 
and Gorham, and these words must have 
been put there by one of them. The sign- 
ers of the note say the words were put 
there since they signed, and I have shown 
the note to a number of persons,— Reia 
and others;" and then, addressing Parme- 
lee, proceeded : "Do not you think it is 
Gorham's handwriting?" and that. Par- 
melee having asked defendant to explain 
himself and what he meant, defendant re- 
plied, " Time Will show. " The third count 
of the declaration alleged that defendant, 
in a certain other discourse, after showing 
the note to sundry persons, spoke these 
words, "This note has been altered after 
it was signed;" and, on being asked by 
one of the by-standers if he knew by 
whom it had been done, he replied, "I do 
not, but I have shown it to some persons, 
and they said that the addition at the end 
of the note was in Shubael Gorham's 
handwriting;" and added that "one of 
the signers would swear that the note 
that he signed was not written payable 
with interest, for he refused to sign such 
an one;" and, on being asked by one of 
the persons present " if Gorh am would co m- 
mit forgery," defendant, holding out the 
note, replied, "You can see for yourselves." 
Defendant demurred to the second and 
third counts of the declaration. 

H. P. Bunt, in support of the demurrer. 
J. L. Viele, opposed. 

Sutherland, .T. I am of opinion that 
both counts are good. The words used 
by the defendant necessarily imply, when 
taken in connection with the colloquium, 
that the words " with interest from date" 
had been forged and added to the note aft- 
er its signature; and the inquiry by the 
defendant in the second count of Parmelee, 
"if he did not think the addition was in 
Gorham's handwriting," and his declara- 
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tlon in the third count that he liad showed 
it to some persons who said " the addition 
was in Shubael Gorham's handwriting," 
leave no reasonable doubt that it was 
the intention of the defendant to impress 
upon the minds of the persons whom he 
addressed the belief that the forgery had 
been committed by Gorham. The charge 
need not be couched in direct and positive 
terms. The imputation of crime may be 
as effectually made by way of interroga- 
tion as by an affirmative allegation. The 
only inquiry is whether, according to the 
natural and fair construction of the lan- 
guage used by the defendant, (taken in 
connection with the preliminary circum- 
stances stated by way of colloquium,) the 
persons in whose presence and hearing the 
language was used had a right to believe 
that it was the intention of the defendant 
to charge the plaintiff with the commis- 
sion of a criminal offense. Such was obvi- 
ously the intention of the defendant in 
this case. 

Judgment for plaintiff on demurrer, 
with leave to defendant to plead ou pay- 
ment of costs. 



(1 Johns. Cas. 279.) 

Van Kensselaer v. Dole. 

(Supreme Court of New York. April Term, 1800. ) 

Slaxdek — Words Imphtino Cbimb on Facts not 
constitnxino the offense. 
To say that certain persons are "highwaymen, 
robbers, and murderers, " the words being spoken 
and understood with reference to transactions 
which were known not to amount to the charge 
ihe words import, is not actionable. 

Motion for new trial. 

Action for slander. The declaration 
charged defendant with speaking of plain- 
tiff and others thefollowmg words: "John 
Keating is as damned a rascal as ever 
lived, and all who joined his party and 
the procession on the 4th day of July 
[meaning the said John Van Kensselaer 
and the party and procession in which 
said John Keating acted as captain on 
said 4th day of July] are a set of bjaclt- 
hearted highwaymen, robbers, and mur- 
derers. " In other counts, the words were 
differently charged, with some additional 
ej:pressions, but in substance the same. 
Defendant pleaded the general issue. At 
the trial tiie words charged were proved 
to have been spol^en by defendant. On 
behalf of defendant it was shown that, on 
the day preceding the speaking of the 
words, there had been a public procession 
to a church in the place where the parties 
resided; that Keating commanded an 
artillery company, which formed part of 
the procession, attended with music; that 
one Bird claimed one of the instruments of 
music, a bass-viol, and went to the 
church to demand or take it, but it was re- 
fused and retained by force; that upon 
••.his an affray ensued, in which Bird re- 
ceived a dangerous wound. There was 
evidence that the conversation in which 
these words were spoken was understood 
by the witnesses to relate to the transac- 



tions of the preceding day, and that the 
terms "highwaymen, robbers, and mur- 
derers" were used in reference to the treat- 
ment of Bird in withholding the bass-viol, 
and in wounding him. The judge was of 
opinion that the words being spoken in 
relation to the transactions of the preced- 
ing day, and so understood, were thereby 
explained, and ou that account not ac- 
tionable. The jury found a verdict for 
plaintiff for .1p50 damages and 6 cents 
costs. Defendant moved tor a new trial, 
on the ground that the verdict was con- 
trary to law and the evidence. 

VuD Vecbteu, for the motion. Wood- 
wortb, opposed. 

Per Curiam. We agree in opinion with 
the judge at the trial. The words spoken 
by the defendant were clearly understood 
to apply to the transactions of the pre- 
ceding day, and these were known not to 
amount to the charge which the words 
would otherwise import. i Let the verdict, 
therefore, be set aside; and, there being no 
question upon the evidence, the finding 
of the jury must be considered as contrary 
to law, and it is therefore ordered that 
the costs abide the event of the suit. 

Rule granted. 

' Note bt Editor of Second Edition of John- 
son's Cases. In Cristie v. Cowell, Peake, 4, the 
words proved were, "He is a thief, for he has 
stolen my beer. " It appeared in evidence that 
the defendant was a brewer, and that the plain- 
tiff had lived witb him as a servant; in the 
course of which service he. had sold beer to dif- 
ferent customers of the defendant, and received 
money for the same which he had not duly ac- 
counted for. Lord Kenton directed the jury to 
consider whether these words were spoken in ref- 
erence to the money received and unaccounted 
for by the plaintiff, or whether the defendant 
meant that the plaintiff had actually stolen beer; 
for, if they referred to the money not accounted 
for, that, "being a mere breach of contract, so far 
explained the word "thief" as to make it not ac- 
tionable. Thus, if a' man says to another, "You 
are a thief, for you stole my tree, " it is not ac- 
tionable, (Minors v. Leeford, Cro. Jac. 114 ; Bull. 
N. P. p. 5;) lor it shows he hadatrespass, and not 
a felony, in his contemplation. Words may import 
a charge of felony, yet, if it appear from the sub- 
ject-matter that the fact charged could not have 
happened, an action cannot be maintained. Jack- 
son V. Adams, 2 Bing. N. C. 402, 2 Scott, 599; Snag 
V. Gee, 4 Coke, 16a; Steph. N. P. 2253, 2253. "Words 
apparently actionable may be explained by cir- 
cumstances to have been intended and understood 
in an innocent sense. Thus, though the defend- 
ant should say, 'Thou art a murderer,' the words 
would not be actionable, if the defendant could 
make it appear that he was conversing with the 
plaintiff concerning unlawful hunting, when the 
plaintiff confessed that he killed several hares 
with certain engines, upon which the defendant 
said, ' Thou art a murderer;' meaning a murderer 
of hares so killed. Lord Cromwell's Clase, 4 Coke, 
13. But the words, ' I think the business ought to 
have the most rigid inquiry, for he murdered his 
first wife, — that is, he administered improperly 
medicines to her for a certain complaint, which 
was the cause of her death, ' — were held to be ac- 
tionable, as importing, at least, a charge of man- 
slaughter; and, though the words were doubtful, 
the doubt would be cured by the finding of a jury 
that they were meant in that sense. Ford v. Prim- 
rose, 5 Dowl. & R. 288. " 1 Starkie, Sland. & L. 
(Wend. Ed.) 99 et aeq. 



(See also Pollard v. Lyon, 91 U. S. 225; Thomas v. Blasdale, 147 Mass. 438, 18 N. E. Rep. 214; 
Geary v' Bennett, 53 Wis. 444, 10 N. W. Rep. 602; Pollock v. Hastings. S8 Ind. 248; Anon., 60 N. Y. 
262; Klu'mph v. Dunn, 66 Pa. St. 141; Hayes v. Ball, 73 N. Y. 418; Simmons v. Mitchell, L. B. 6 App. 
Gas. 156.) 
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2. Charge of certain contagious diseases. 



(7 Gray, 181.) 

QOLDERMAN V. STEARN8 et UX. 

(Supreme Judicial Cov/rt of Massactvusetta. 
Oct. Term, 1856.) 

1. Slander — Words iMPUTiNa Contaoious Dis- 

BASB. 

To say of a man that he has the venereal dis- 
ease is actionable, as tending to exclude him 
from society; but if, when the charge was made, 
he had such disease, the truth of the charge is a 
justification. 

2. Same. 

Defendant asserted that plaintifl had the vene- 
real disease, and, having married, communicated 
it to his wife, and that he was "the guilty one. " 
Held, that no action coald be maintained there- 
for if plaintifl in fact had such disease ; and that 
evidence that it was communicated to him by his 
wife, whom he had married not knowing that 
she had the disease, was immaterial. 
8. Same — Implied Charge of Crime. 

Such words are not actionable as imputing to 
plaintiff a punishable offense ; they do not neces- 
sarily import the commission of adultery or for- 
nication. 

On exceptions. 

Action by Caspar Golderman against 
Charles Stearns and wife for slander. The 
declaration alleged that the female defend- 
ant accused plaintiff of "having had a 
loathsome venereal disease, and with that 
disease upon him having contracted mar- 
riage, and given the disease to his wife, 
by words spoken of the plaintiff, who 
vcas then and there lately married to his 
■mfe, substantially as follows: 'Golder- 
man has the venereal disease. It is an old 
affair, and being married has brought it 
on again. He is the guilty one. He has 
given it to his wife.'" At the trial plain- 
tiff introduced evidence tending to prove 
the words and colloquium set forth, and 
rested his case. Defendants then intro- 
duced evidence that, immediately after 
his marriage, plaintiff had such disease, 
and claimed that this made out a justifi- 
cation. Plaintiff then offered to prove 
that, being a widower, and the father of 
adult children, he married a woman who 
had the disease, of which fact he was then 
ignorant, and, immediately after the mar- 
riage, took the disease from his wife, and 
thereupon sent her away from his house, 
and hadnotlived withhersince. Thejudge 
ruled that if the jury were satisfied that 
plaintiff, at the time of the speaking of 
the words setforth in the declaration, had 

(See, also, "Williams v. Holdredge, 22 Barb. 81 
Blinn, 29 Ohio St. 62.) 



the disease In fact, it would be a snfflclent 
justification, and the evidence offered by 
plaintiff was immaterial. A verdict wag 
taken for defendants. Plaintiff alleged 
exceptions. 

B. F. Butler, for plaintiff. J. G. Abbott 
and G. A. Somerby, for defendants. 

Metcalf, J. The charge against the 
plaintiff of his having the venereal disea^^■6 
is held to be actionable for the same rea- 
son that a charge of his having the lepro- 
sy or the plague would be; notbecausethe 
charge imputes any legal or moral offense, 
but solely because it tends to exclude 
him from society as a person having 
a disgusting and contagions disease 
Hence it is that to charge one with hav- 
ing had the disease is not actionable ; such 
charge not tending to exclude him from 
society as a person with whom it is unsafe 
to associate. March, Sland. (Ed. 1674,) 
77,78; Crittal v. Horner, Hob. 219: Blood- 
worth V. Gray, 8 Scott, N. R. 11 ; Cars- 
lake V. Mapledoram, 2 Term E. 473; 3 Bl. 
Comm. 123, note by Christian; 2 Dane, 
Abr. 568. 

The jury having found that the plaintiff, 
when the charge against him was made, 
had the venereal disease, there remains 
no ground on which this action can be 
maintained; for the truth of the charge 
is a justification. Doubtless such acharge 
as the plaintiff complains of may be ac- 
companied with words that necessarily im- 
pute adultery or fornication, either of 
which is an offense punishable by the 
laws of this commonwealth. In such a 
case the charge w Duld be actionable. 
But, in the present case, the words which 
were added to the charge of the plaintiff's 
having the disease did not impute any 
punishable offense. They only asserted 
that the plaintiff, while a widower, was 
diseased, and, after his marriage to hia 
present wife, communicated the disease to 
her. The allegation that he was "the 
guilty one" means that the disease was 
communicated by him to her, and not by 
her to him. It does not import that he 
contracted the disease guiltily ; that is, by 
committing adultery or fornication. Nor 
does the plaintiff's declaration aver that 
any punishable offense is imputed to him 
by the words spoken. 

Judgment on the verdict. 

!; Hewit v. Mason, 24 How. Fr. 366; Kaucher v 



3. Charge affecting a man in his oflB.ce, profession, trade, employ- 
ment, etc. ' 



(7 Wend. 204.) 

Forward v. Adams. 

(Supreme Court of New York. May, 1881.) 

1. Slander — Words Affecting Plaintite in His 
Office or Vocation. 
Words which are not actionable in themselves, 
but could be so only in consequence of the special 
character of the person of whom they are spoken, 
are not actionable when spoken after such per- 



son has ceased to sustain that special character: 
the ground of action is that the party is disgraced 
or injured in his profession or trade, or exposed 
to the hazard of losing his office, in consequence 
of the slanderous words, not that his general rep- 
utation is affected by them. 

2. Same — Charge Affecting Public OrpiCBi 
after Termination of His Office. 
To say, of a person formerly appointed to ne- 
gotiate a treaty with Indians, that he bribe* 
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them to sign the treaty, not being actionable ex- 
cept as affecting him in such otBce, is not action- 
able where the office had expired before the 
words were spoken. 

Demurrer to declaration. 

Action for slander. The declaration 
Bet forth by way of inducement that, on 
May I'o, 1S'_'6, plaintiff was appointed by 
the president of the United States a com- 
missioner on the part and behalf of the 
United States, as the general protector of 
Indian tribes, to attend a treaty to be held 
between the proprietors of the pre-emp- 
tion rJKht to certain lands held by Indians 
in the state of New York, and those In- 
dians, under the sanction of the govern- 
ment of the United States, for the extin- 
guishment of the right of the Indians to 
the occupancj' of such lands, with instruc- 
tions to exercise a sound discretion in the 
business, and, if satisfied of the fairness of 
the propositions of the proprietors, to af- 
ford them such co-operation in effecting the 
ol>)ect of the treaty as he might judge 
proper; and that, having accepted the ap- 
pointment, plaintiff, on August 31, 1826, 
attended a treaty at Buffalo, and, being 
satisfied of the fairness of the propositions 
of the proprietors, he sanctioned, ap- 
proved, and recommended a treaty there 
made between the Indians and proprietors 
for the extinguishment of the right of the 
Indians to the occupancy of the lands, the 
Bubject of the treaty; and it charged that 
defendant, in a discourse had on.Iunel, 
1828, of and concerning the plain tiff, and of 
and concerning his conduct as such commis- 
sioner, and in relation to the treatj' which 
had been concluded, uttered the following 
words, alleged to be false, scandalous, and 
defamatory, viz. : "He bribed some of the 
Indians to sign the treaty. He hired some 
of the Indians to sign the treaty. He 
was guilty of hiring or bribing some of 
the Indians to sign the treaty. He was 
dishonest with the Indians." Innuendo, 
that plaintiff had misdemeaned himself in 
his appointment, had perverted his office, 
and corruptly exercised his influence with 
the Indians by means of bribery and cor- 
ruption. Defendant demurred to the dec- 
laration. 

.V. A. Foot, for the demurrer. J.L. Wen- 
dell, opposed. 

SuTHERi.AND, J. The demurrer is well 
taljen. It is conceded that the words do 
not impute an indictable offense. If true, 
the plaintiff would not be subjected by 
them to a criminal prosecution. The of- 
fense, if any, was an offense against the 
United States, and it i.s not shown that 
they have any statute 8pplical)le to the 
case; and the better opinion seems to be 
that the court of the United States have 
no general common-law criminal jurisdic- 
tion. U. S. V. Hudson, 7 Craneh, .S2; U. S. 
V. Worrall, 2 Dall. 384: opinion of Chief 
Justice Marshall in Burr's Trial ; U. S. v. 
Coolidge, 1 Gall. 488, 1 Wheat. 415; Disser- 
tation on the Nature and Extent of the 
Jurisdiction of the Courts of the United 
States, by Mr. Du Ponceau; 1 Kent, 
Comm. 311, 320; Serg. Const. Law, 262, 265. 

Theactionis putdistinctly ontheground 
that the words were spoken of the plain- 
tiff as a public oflacer, and tended to his in- 



jury and disparagement in that character. 
The fatal objection to the action on this 
ground is that it appears on the face of 
the declaration that the plaintiff was not 
in office when the words were spoken, but 
that the orHce itself, being a special trust, 
and temporary in its nature, had expired 
about two years before tlie uttering of tlie 
slanderous words. In Waldenv. Mitchell, 
2 Vent. 265, the following dictum is imput- 
ed to the chief justice: "That where a 
man had been in an office of trust, to say 
that he behaved himself corruptly in it, as 
it imported great scandal, so it might pre- 
vent his coming into that or the lilie office 
again, and therefore was actionable." 
The observation was not called for by the 
case, as the action was sustained on an 
entirely different ground. Also in Pridham 
V. Tucker, Yel. 153, it appears to have been 
held that an action could be maintained 
for the words, " When thou wert a justice 
thou wert a bribing justice," for the same 
reason assigned in Ventris. Chief Justice 
De Ghey, in delivering the opiuion of the 
court in Onslow v. Home, 3 Wils. 188, 
said: "I know of no case where an action 
for words was ever grounded upon eventu- 
al damages which may possibly happen to 
a man in a future situation, notwithstand- 
ing what the chief justice throws out in 2 
Vent. 266. I think the chief justice went 
too far. " The authority of Chief Justice 
De Grey effectually disposes of these 
cases. But he is also supported by many 
analogous decisions. Thus, where an ac- 
tion is brought for words (not actional||e 
in themselves) spoken of a person in a par- 
ticular calling or profession or employ- 
ment, it must appear that he followed 
such profession or employment when the 
words were spoken. In Gibs v. Price, 
Style, 231, tlie judgment was arrested be- 
cause it was not averred that the plaintiff 
was a barrister at the time of the bringing 
of his action, the words having been 
spoken of him in his professional charac- 
ter. And in Gary's Case, Poph. 207, the 
words were spoken of the plaintiff as a 
counselor at law; and it was said by 
Jones, J., that it was not sufficient forthe 
plaintiff to aver that he was eruditus in 
lege, but he ought to say that he was 
homo conciliarius. He must show that 
he sustained the special character in rela- 
tion to which the words were uttered. In 
King V. Lake, 2 Vent. 28, (which was also 
a case of words spoken of the plaintiff as a 
lawyer,) it was expressly stated that the 
plaintiff was bred up to the law, and prac- 
ticed it, and had many persons for his cli- 
ents, and thereby got money and main- 
tained hisfamily. Kerlev. Osgood, 1 Vent. 
50. Upon the strength of these and other 
cases, it is laid down in treatises upon 
this subject that, where an action is 
brought for words spoken of a barrister 
or physician, it must appear that he 
pi-acticed as such at the time the words 
were spoken; for otherwise the words 
could not have affected him professional- 
ly. Starkie.Sland. & L. 105; Bac. Abr. tit. 
"Slander," 212-215. So, if an action be 
brought for publishing words of a trades- 
man, concerning his trade, it must be 
averred that at the time of publishing 
them he was in trade; for, it he were not 
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at that time in trade, his crerMt could 
not be hurt by the words. Collins v. 
Malin, Cro. Car. 382; Jordan v. Lyster, 
Cro. Eliz. 273; Tuthill v. Milton, Cro. Jac. 
222. These cases all admit this prin- 
ciple, for, although the court in some of 
them refused to arrest the judanient, it 
was upon tlie ground that, after verdict, 
they would intend, from the general aver- 
ment, (that the plaintiff had, for a long 
time preceding the day on which the 
words were laid, exercised the trade, J 
that he continued to exercise it on the 
day the words were published. 

The ground of action in these cases is 
that the party is disgraced or injured in 
his profession or trade, or exposed to the 
hazard of losing his office in conseriueQce 
of the slanderous words, not that his gen- 
eral reputation and standing in the com- 
munity are affected by them. It will be 
recollected that the words spoken, in this 
class of cases, are not actionable of them- 
selves, but that they become so in conse- 
quence of the special cliaracterof the party 
of whom they are spoken. The fact of his 
sustaining that special character, there- 
fore, lies at the very foundation of the ac- 
tion. On this ground, therefore, the dec- 
laration Is bad. 

It may be questionable, also, whether 
the words necessarily Cf)nvey a charge of 
official misconduct. The terms " bribing" 
and "hiring" the Indians to sign tlie treaty 
are evidently synonymous, and were in- 
tended to convey the same idea; and, if 
the treaty which they were by these means 
induced to sign was a fair and advanta- 
geous one for them, it may not have been 
a violation of the official duty of the 
plaintiff (when the peculiar character of 
the Indians is considered) to have resorted 
to presents or pecuniaiy inducements to 
procure their assent to it. It is unneces- 
sary, however, to expj-ess any opinion up- 
on this point. 

Judgment for defendant. 



(1 Sandf. 155.) 

Ireland v. McGahvish. 

(Superior Court of New York City, Oeneral 
Term. Dec. 1847.) 

Slander — Words Affecting Plaintiff in His 
Business. 
To say of tbe keeper of a house of public enter- 
tainment, "He is a dangerous man;" "He is a 
desperate man;" "I am afraid to go in his house 
alone;" "I am afraid of my life," — is not action- 
able, as affecting Ms business, since the words 
do not relate to his business character, or charge 
any delinquency in his business. 

Motion to set aside nonsuit and for a 
new crial. 

Action of slander. The declaration 
alleged that plaintiff was the proprie- 
tor of a certain garden and house of 
refreshment and entertainment, iDy keep- 
ing which he obtained large gains and 
profits; and that defendant spoke and 
uttered to one Taggart and to others the 
following defamatory words of and con- 
cerning the plaintiff, and of and concern- 
ing his trade and business: "I [the said 
d<ifendant meaning] am afraid to go to his 
[the said plaintiff's meaning] house alone, 



[referring to the said plaintiff, and ther* 
by and then and there moaning that the 
said plaintiff vi'as a dangerous man, whom 
the said defendant had good cause to be 
afraid of, and that the said defendant, for 
the preservation of his life, had to have 
some one to protect him.] " "I [the said 
defendant meaning] am afraid of my life, 
[thereby and then and there meaning that 
the said plaintiff was seeking his, the said 
defendant's, life.]" "He [the said plain- 
tiff meaning] is a dangerous man, [there- 
by and then and there meaning that the 
said plaintiff was a dangerous and dis- 
reputable man, whom he, the said Tag- 
gart, and others should shun as unworthy 
of his esteem, and that the said plaintiff 
was a man whom it would t)e dangerous 
to trust.] " " He [the said plaintiff mean- 
ing] is a desperate man, [thereb.vand then 
meaning as l.ist aforesairl.] ■' "L.ook out, 
for it is more than likely he [the said 
plaintiff meaning] will take advantage of 
you, [thereby and then and there meaning 
that the said plaintiff was a dishonest and 
disreputable person, who would take ad- 
vantage of those who should confide ii 
him, or repose confidence in him, the said 
plaintiff, and that the said plaintiff was 
one who should be treated and looked up- 
on as a disreputable man, likely, if an op- 
portunity presented, to cheat and de- 
fraud.] " "He [the said plaintiff meaning] 
is a thief, [thereby and then and there 
meaning that the said plaintiff had been 
guilty of a crime of stealing, which ren- 
dered him amenable to the laws of the 
state, as and for a felony.] " At the trial, 
in October, 1846, a witness for plaintiff, 
one Robert Sears, testified that plaintiff 
for six years past owned and kept the 
Wasnington Honse and gardens at Ho- 
boken; that in the summer of 1845, about 
the month of June, defendant called at a 
public house in Elm street, in the city of 
New York, where witness was employed as 
a bar-keeper, and commenced a conversa- 
tion about plaintiff. He said he had left 
plaintiff's employment. He said : "He is 
a dangerous man." "He is a desperate 
man." "lam afraid to goto his house 
alone." "I am afraid of my life. " Wit- 
ness stated that, previous to this, he was 
in the habit of going to plaintiff's house 
at Hoboken, with his friends, for refresh- 
ments and entertainment, and had been in 
such habit for about four years. After 
this conversation with defendant the wit- 
ness did not go to plaintiff's for some 
time, and made up his mind that he would 
not go again until he had seen plaintiff; 
and It was not until he had called on the 
witness, and satisfied him of the falsity of 
the assertions made by defendant, that 
the witness renewed his visits. Upon this 
testimony plaintiff rested. A motion was 
made for a nonsuit, which was granted. 
Plaintiff moved to set aside the nonsuit. 

P. B. Sweeney and J. T. Brady, for the 
motion. T. W. Gierke, opposed. 

Vanderpoel, J. Itcannot be pretended 
that the words proved to have been 
spoken by the defendant are actionable 
perse; but it is contended that they con- 
vey an imputation affecting the business 
of the plaintiff, and are therefore actions- 
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bJe. It is a well-established rule tiiat 
words are actiouabio which directly tend 
to the prejudice of any one. in his otfice, 
trade, business, or means of getting a live- 
lihood. Onslow V. Home, 3 Wils. 186; 
Starkie, Sland. & L. ISO. The words, to 
be actionable, because they injure one in 
his business, must have a direct tendency 
to produce this effect. They must relate 
to his business character. In Doyley v. 
Roberts, 3 Bing. N.C. 835,it was said of an 
attorney, "He has defrauded his credifors, 
and has been horsewhipped off the course 
at Doncaster. " The jury found that the 
words tended to injure the plaintiff moral- 
ly and professionally, but they also found 
they were not spoken of him in his busi- 
ness of an attorney, and for that reason 
the court ordered a nonsuit. Ti.xual, C. 
J., said the words, though spoken of an 
attorney, do not touch him in his pro- 
fession, any more then they would touch 
a person in any other trade or pro- 
fession. So here, though the words were 
spoken of a man who happened to keep 
a public garden and house of entertain- 
ment, they did not touch or affect him 
more than they would have touched or 
affected a person in any other business or 
profession. In Southam v. Allen, 3 Salk. 
326, T. Raym. 231, the plaintiff declared that 
he was a keeper of a livery stable, and of 
the Bell Savage Inn, and that the defend- 
ant had other stables there, and that W. 
R., coming thither with a wagon, inquired 
of the defendant which was the IJell Sav- 
age Inn, who replied, "This is Bell Sav- 
age Inn; deal not with Southam, [the 
plaintiff,] for he is broke, and there is nei- 
ther entertainment for man or horse. " 
After verdict for the plaintiff, the judg- 
ment was affirmed. This was a charge 
that came directly home to the business 
of the plaintiff. But to say of a man, "I 
am afraid to go to his house alone;" "He 
is a desperate man ;" "He is a dangerous 
man;"' "I am afraid of my life," — is no 
more calculated directly to affect his busi- 
ness as keeper of a house of entertainment 
than to prejudice his business as a mer- 
chant, a baker, or a blacksmith. All gen- 
eral imputations upon the morality or in- 
tegrity of men, if believed by those who 
hear them, may possibly prejudice the 
business interests of tht)se of whom they 
are spoken; but the la w has not yet been 
ao prolific of slander suits as to say that 
such general ebullitions, tiiarging no crime, 
and pointing to no profession or means of 
livelihood, shall form the legitimate foun- 
dation of an action for defamation. 
Words, to be actionable, as affecting the 
plaintiff's business, must charge some de- 
linquency in connection with such busi- 
ness. In the late case of Van Tassel v. 
Capron, 1 Denio, 2.50, it was expressly held 
that, where words are actionable only on 
account of the official or professional 
character of the plaintiff, it is not enough 
that they tend to injure him in his office 
or calling, but they must relate to his offi- 
cial or business character, and impute 
misconduct to him in that character. As 
the words hereare not actionat)le in them- 
selves, and do not relate to the business of 
the plaintiff, the nonsuit was properly 
granted. 



as Barb. 435.) 

SeCOR v. H.A.RRI3. 

{Supreme Court of New York, Oeneral Term. 
Sept. 13, 1854.) 

1. Slander — Words Imputins Want oi' Pkopes- 
SIONAL Skill. 

To charge a physician with gross ignorance and 
unskilltulness in his profession, though in but 
a single act, is actionable per se. In such a case 
the law presumes damage from the very nature oi 
the charge. 
3. Same. 

To say of a physician in regard to his treat- 
ment of children not over three years of age, "He 
killed my children. He gave them tea-spoonful 
doses of calomel, and it killed them. They died 
the same day, " — is actionable. 

Shankland, J., dissenting. 

Motion for new trial. 

Argued before Crippen, Shankland, and 
Mason, J J 

F. U. Fen no, for the motion. W. B. 
Hawes, opposed. 

Mason, J. This is an action for slander. 
Dpon trial of the cause, the plaintiff 
proved the following words, which were 
also alleged in the comy)laint: " Dr. Secor 
killed my children." "He gave them tea- 
spoonful doses of calomel, and they died. 
Dr. Secor gave them teaspoonful doses of 
calomel, and it killed them. They did not 
livelong after they took it. They died 
right off, the same day." The plaintiff 
was proved to be a practicing physician, 
and the evidence shows that he had prac- 
ticed in the defendant's family, and had 
prescribed tor the defendant's children, 
and that the words were spoken of him 
in his character of a physician. The plain- 
tiff claimed that the words were action- 
able, and that he was entitled to have 
this branch of the case, upon the words, 
submitted to the jury. The judge at the 
circuit held that the words were not ac- 
tionable, and took them from the consid 
eration of the jury. These words spoken 
of the plaintiff as a physician are action- 
able per se, whatever may be said upon 
the question whether they impute a crim- 
inal offense. They do not impute a crim- 
inal offense, unless there is evidence, aris- 
ing from the quantity of calomel which 
the defendant alleged that the plaintiff 
gave these children, from which a jury 
would be justified in finding an intention 
to kill them. One of them was three years 
of ;ige, and the other one year and a half. 
If the natural result, ■which should reason- 
ably be expected from feeding children of 
tender years full tea-spoon-doses of calo- 
mel, would be certain death, then it is not 
a forced construction of the words to say 
that the defendant intended to charge the 
plaintiff with an intention to kill these chil- 
dren in giving them such doses. It is not 
necessary, however, to say that the judge 
should have submitted this case to the 
jury upon the question whether the de- 
fendant did not intend to impute to the 
plaintiff, by these words, a criminal of- 
fense. I am quite inclined to think, how- 
ever, that had the judge submitted the 
case to the jury upon the imputation of a 
criminal intent in these words, and had 
the jury found that such intent was im- 
puted, we should not be justified in setting 
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aside their verdict. It la not necessary, 
however, to place the case upon this 
ground; for it is certainly slanderous to 
say of a physician that he killed these chil- 
dren of such tender years, by giving them 
tea-spoonful doses of calomel. Thecharge, 
to say the least, imports such a total ig- 
norance of his profession as to destroy all 
confidence in the physician. It is a dis- 
grace to a physician to have it believed 
that he is so Ignorant of this most famil- 
iar and common medicine as to give such 
quantities thereof to such young children. 
The lawisv?ell settled that words pub- 
lished of a physician, falsely imputing to 
him general ignorance or want of skill in 
his profession, are actionable, in them- 
selves, on the ground of presumed dam- 
age. Starkie, Sland. & L. 100, 110, 115, 120, 
122; Martyn v. Burlings, Cro. Eliz. 589; 
Bac. Abr. tit. "Slander," B; Watson v. 
Vanderlash, Het. 69; Tutty v. Alewin, 11 
Mod. 221 ; Smith v. Taylor, 1 Bos. & P. 
(N.E.)196; Sumner v.Utley, 7 Conn. 257. 1 
am aware that it was held in the case of 
Poe V. Mondtord, Cro. Eliz. 620, that it is 
not actionable to say of a physician, "He 
hath killed a patieut with physic;" and 
that, upon the strength of the authority of 
that case, it was decided in this court in 
Foot v. Brown, 8 Johns. 54, that it was not 
actionable to say of an attorney or coun- 
selor, when speaking of a particular suit, 
"He knows nothing about the suit; he 
will lead you on until he has undone you. " 
These cases are not sound. The case of 
Poe V. Mondford is repudiated in Bacon's 
Abridgment as authority, and cases are 
referred to as holding a contrary doctrine. 
Volume 9, pp. 49, 50. The cases of Poe v. 
Mondford and of Foot v. Brown were re- 
viewed by the supreme court of Connecti- 
cut in the case of Sumner v. Utley, 7 Conn. 
257, with most distinguished ability, and 
the doctrine of those cases repudiated. In 
the latter case it is distinctly held that 
words are actionable in themselves which 
charge a physician with ignorance or 
want of skill in his treatment of a partic- 
ular patient, if the charge be such a.s im- 
ports gross ignorance or unskillfulness. 
To the same effect is the case of Johnson v. 
Robertson, 8 Port. (Ala.J 486, where it was 
held that the following words, spoken of 
a physician in regard to his treatment of 
a particular case, "He killed the child by 
giving it too much calomel," are action- 
able in themselves; and such is the case of 
Tutty V. Alewin, 11 Mod. 221, where it was 
held to be actionable to say of an apothe- 
cary that "he killed a patient with phys- 
ic." See, also, Onslow v. Horne,3 Wil8.l86; 
Bac. Abr. tit. "Slander," B 2, vol. 9, p. 
49, (Bouv. Ed.) The cases of Poe v. Mond- 
lt)rd and Foot v. Brown have been repu- 
diated by the highest judicial tribunal in 
two of the American states, while the case 
of Poe V. Mondford seems to have been re- 
pudiated in Englnnd; and I agree with 
Clinch. J., that the reason upon which 
the case is decided is not apparent. I do 
not go the length to say that falsehood 
may not be spoken of a physician's prac- 
tice, in a particular case, without subject- 
ing the party to this action. A physician 
may mistake the symptoms of a patient, 
or may misjudge as to the nature of his 



disease, and even as to the powers of med- 
icine, and yet his error may be of that 
pardonable kind that will do him no es- 
sential prejudice, because it is rather a 
proof of human imperfection than of cul- 
pable ignorance or unskillfulness; and, 
where charges are made against a physi- 
cian that fall within this class of cases, 
they are not actionable without proof of 
special damages. 7 Conn. 257. It is equal- 
ly true that a single act of a physician 
may evince gross ignorance, and such a 
total want of skill as will not fail to in- 
jure his reputation, and deprive him of 
general confidence. When such a charge 
is made against a physician, the words 
are actionable per se. Id. The rule may 
belaid down as a general one that, when 
the chargeimplies gross ignorance and un- 
skillfulness in his profession, the words 
are actionable per se. This is upon the 
ground that the law presumes damage to 
result from the very nature of the charge. 
The law in such a case lays aside its usqal 
strictness; for when the presumption of 
damage is violent, and the difficulty of 
proving it is considerable, the law supplies 
the defect, and, by converting presump- 
tion into proof, secures the character of 
the sufferer from the misery of delay, and 
enables him at once to face the calumny 
in open court. Starkie, .Sland. & L. 581. 
It was well said by the learned Chief Jus- 
tice HosMEK in Sumner v. Utley, 7 Conn. 
257, that, "as a general principle, it can 
never be admitted that the practice of a 
physician or surgeon in a particular case 
may be calumniated with impunity, un- 
less special damage is shown. By con- 
fining the slander to particulars, a man 
may thus be ruined in detail. A calumni- 
ator might follow the track of the plain- 
tiff, and begin by falsely ascribing to a 
physician the killing of three persons by 
mismanagement, and then the mistaking 
an artery for a vein, and thus might pro- 
ceed to misreijresent every single case of 
his practice, until his reputation should be 
blasted beyond remedy. Instead of mur- 
dering character by one stroke, the victim 
would be cut successively in pieces, and 
the only difference would consist in the 
manner of effecting the same result. " It is 
true, as was said by the learned Chief Jus- 
tice HosMER in that case, the redress pro- 
posed, on the proof of special damage, is 
inadequate to such a case. Much time 
may elapse before the fact of damage ad- 
mits of any evidence, and then the prooi 
will always fall short of the mischief. In 
the mean time the reputation of the ca- 
lumniated per.son languishes and dies, and 
hence, as we have before said, the pre- 
sumption of damage being violent, and 
the difficulty of proving it considerable, 
the law supplies the defect by convert- 
ing presumption of damage into proof, 
(Starkie, Sland. & L. 581;) in other words, 
the law presumes that damages result 
from the speaking of the words. In the 
case under consideration, the words proved 
impute to the plaintiff such gross igno- 
rance of bis profession, it nothing more, as 
would be calculated to destroy his char- 
acter wherever the charge should be cred- 
ited. It would be calculated to make all 
men speak out and say, as did the wit- 
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uess Richard Morris, "that it was out- 
raseous, and the plaintiff ought not to be 
permitted to practice." The law will 
therefore presume damages to result from 
the speaking of the words, and conse- 
quently hold the words actionable in 
themselves. The judge at the circuit erred 
In taking this branch of the cose from the 



consideration of the jury, and a new trial 
must be granted, costs to abide the event 
of the action. 
New trial granted. 

Crippen, J., concurred. 

Sha.vki-and, J., dissented. 



(See, also, Cruikshank v. Gordon, IIS N. Y. 178, 23 N. E. Rep. 457; Gauvreau v. Superior Pub. Co., 
63 Wis. 403, 23 jS. 'W. Rep. 736; De Few v. Robinson, 95 Ind. 109; Fitzgerald v. Redfield, 51 Barb. 
464; Lumby v. AUday, 1 Cromp. & J. 301.) 



B. Slandeb with Special Damage. 



(17 N. Y. 54) 

Terwilliger v. Wands. 
(Court of Appeals of New York. March, 1858.) 

1. Slander — Special Damage — Repetition by 

Other Persons. 
Damages caused by the repetition of defamatory 
words by the person to whom they were spoken, 
without proper occasion tor repeating them, are 
not the natural and legal consequence of the first 
.speaking of them, and the person so repeating 
them is alone liable for such damages. 

2. S.\JiE. 

Illness and inability to labor, caused by the 
effect on one's mind of defamatory words reported 
to him to have been spoken of him, are not spe- 
cial damages for which he can maintain an action 
of slander. Only injuries affecting the reputa- 
tion are the subject of the action. The words 
must in fact disparage the character, and this 
disparagement must be evidenced by some posi- 
tive loss arising therefrom, directly and legiti- 
mately, as a fair and natural result. 

Roosevelt, J., dissenting. 

Appeal from supreme court, general 
term, fifth district. 

Action for slander. The complaint al- 
leged the speaking by defendant of words 
charging plaintiff with lewd and unchaste 
conduct, and also alleged sppcial damage 
therefrom. At the trial, several witnesses 
for plaintiff, among them La Fayette 
Wands and John H. Neiper, testified to 
the speaking of such words by defendant, 
charging plaintiff with continued unlaw- 
ful intercourse with a Mrs. Fuller at her 
house. The only evidence that what de- 
fendant said was communicated to plain- 
tiff was that given by the witness Neiper, 
who, having testified to the speaking of 
such Avords by defendant to him in the be- 
ginning of May, 1852, further testified that 
he had married the sister of Mrs. Fuller, 
and that he was an intimate friend of 
plaintiff; that in May, 1K52, he communi- 
cated to plaintiff what defendant had said 
to him, and in June of the same year, while 
hoeing corn with plaintiff, talked over 
what La Fayette Wands had said de- 
fendant had told him; that the stoi-y of 
what La Fayette Wands had said defend- 
ant told him was all over the country ; 
that the witness told plaintiff what the 
repoit wa.s, that he went to Mrs. Ful- 
ler's for the purpose of having connection 
with her; that plaintiff felt bad, threw 
down his hoe, and left the field , tliat 
plaintiff had always worked with the 
witness before that, and he had been in 
middling good health; that plaintiff after 
that appeared melanchol.y, and looked 
bad, pale, and sick; his appetite was 



poor, and he had to hire more help. Nan- 
cy Harpburn, a daughter of the plaintiff, 
testified that she heard the report that 
La Fayette Wands had circulated the 
1st of May, 1852; that she remembered, 
when Neiper hoed corn there, of plaintiff's 
getting worse, going into the house, and 
to bed; that she remarked a great differ- 
ence in his appearance, not resting at 
night; did not discover any other differ- 
ence; he did not pursua his work as for- 
merly; this debility commenced in June; 
heard of Wand's report in May or June; 
first heard of its coming through La Fa- 
yette Wands, in June, about the middle 
of hoeing time, and then remarked a differ- 
ence in his appearance; he grew worse all 
through the summer. On cross-examina- 
tion she testified that she heard some 
slight reports through the winter that 
he was very intimate, and more than was 
proper, with Mrs. Fuller, and had fre- 
quent conversations with herfather about 
it; that she knew that Mr. Fuller made 
such charges during the winter and sum- 
mer, and that she talked with her father 
about what Fuller had said ; that a lady 
told her in May it was reported Fuller 
had caught her father there, and she told 
her father in June; that Dr. Price pre- 
scribed for the plaintiff in June and July. 
Dr. Price testified that he called to see 
plaintiff as a patient in May or June, 1852; 
that plaintiff was debilitated with what 
appeared to be m.ental difficulty; that he 
judged, from wha.t plaintiff's friends said, 
that plaintiff's health was impaired so 
tliat he could not labor on his farm ; that 
plaintiff was out of health through the 
summer. George Terwilliger, a son of 
plaintiff, testified that he saw plaintiff 
frequently along in May and June, 1N52; 
that his hea'th in the winter was good, 
and began to decline about the 1st of May, 
and became worse after that, and dur- 
ing the summer he was entirely prostrat- 
ed ; that he became worse, and unable to 
attend to his business, and neglected it; 
his crops were neglected and fences down ; 
his corn suffered for want of hoeing; that 
the plaintiff appeared like a person worn 
down by sickness in May, June, and Jul.v; 
he was a farmer, and his business re- 
quired his personal attention every day. 

Plaintiff having rested, defendant moved 
for a nonsuit on the grounds: (1) That 
the woids were not spoken by defendant 
to the plaintiff, nor authorized by him to 
be communicated to plaintiff; '(2) that 
there was no evidence that the damages. 
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If any, proved, were occasioned by the 
speaking of the words by the defendant. 
The court granted the motion, and judg 
ment was entered against plaintiff, and 
was affirmed on appeal to the general 
term. Plaintiff appealed from the judg- 
ment of affirmance by the general term. 
B. D. Noxon, for appellant. Leroy Mor- 
gan, for respondent. 

Strong, J. The words spoken by the de- 
fendant not being actionable of themselves, 
it was necessary, in order to maintain the 
action, to prove that they occasioned spe- 
cial damages to the plaintiff. The special 
damages must have been the natural, im- 
mediate, and legal consequence of the 
words. Starkie, Sland. & L. (Wend. 2d 
Ed.) 203; 2 Starkie, Sland. & U 62, 64; 
Beach v.Kanney,2Hill,309; Grain v.Petrie, 
6 Hill. 523; Kendall v. Stone, 5 N. Y. 14. 
Where words are spoken to one person, 
and he repeats them to another, in conse- 
quence of which the party to whom they 
are spoken sustains damages, the repeti- 
tion is, as a general rule, a wrongful act, 
rendering the person repeating them lia- 
ble in like manner as if he alone had ut- 
tered them. The special damages in such 
a case are not a natural, legal conse- 
quence of the first speaking of the words, 
but of the wrongful act of repeating 
them, and would not have occurred but 
for the repetition, and the party who re- 
peats them IB alone liable for the dam- 
ages. Ward T. Weeks, 7 Bing. 211 ; Hast- 
ings v. Palmer, 20 Wend. 225; Keenholts v. 
Becker, 3 Denio, 346; Stevens v. Hartwell, 
11 Mete. (Mass. ) 542. These views dispose of 
this case as to the right of action in re- 
spect to all the words but those spoken to 
the witness Neiper, as none of them were 
spoken by the defendant in the presence 
of the plaintiff, or communicated to the 
plaintiff by the witnesses to whom they 
were spoken by the defendant; and there 
is no proof as to the circumstances under 
which they were repeated by those wit- 
nesses. In the absence of evidence of 
those circumstances, the general rule, 
that a repetition of slanderous words is 
wrongful, applies; hence any damages 
which resulted from repeating them are a 
consequence of that wrong, and not a 
natural. Immediate, and legal effect of the 
original speaking of the words by the de- 
fendant. 

In regard to the words spoken by the 
defendant to Neiper, it is proved that they 
were communicated by the latter to the 
plaintiff, and that Neiper was at the time 
an intimate friend of the plaintiff. This 
friendly relation, it is claimed on the part 
of the plaintiff, rendered the communica- 
tion of Neiper to him proper; and, being 
so, it is insisted that the defendant is re- 
sponsible for the consequences, in the same 
manner as if the words had been spoken 
directly to the plaintiff. There are sev- 
eral cases in which it is suggested that 
circumstances may exist which will justify 
the repetition of slanderous words, and 
that when repeated under euch circum- 
stances, and damages ensue, the first 
speaker may be liable in like manner as he 
would be if the injury had arisen from the 
words without the repetition. Ward v. 



Weeks, 7 Bing. 211 ; Keenholts v. Becker, 
3 Denio, 346, Olmsted v. Bro-rt^n, 12 Barb. 
6.57; McPherson v. Daniels, 10 Barn. & C. 
263. Occasions may doubtless occur wherw 
the communication of slanderous words 
by a person who heard them will be inno- 
cent; and it is certainly reasonable that 
when repeated on such an occasion, and 
damages result, the first speaker should 
be held responsible for the damages, as 
flowing directly and naturally from his 
own wrong. It is not necessary in the 
present case to decide whether the propo- 
sition is law; for, assuming it to be so, 
and that illness and inability to labor con- 
stitute such special damages as will sup- 
port an action, the evidence in this case 
wholly fails to show that the damages were 
a consequence of the words spoken by the 
defendant to Neiper. The proof is that 
they were mainly the result of the repeti- 
tion of the words spoken to the witness 
Wands, and reports of other persons. It 
was not until a considerable time after the 
plaintiff was informed by Neiper what the 
defendant had said to the latter that he 
began to be ill, and his illness commenced 
immediately after the communication to 
him of what had been said by La Fayette 
Wands. At that time the plaintiff had 
been informed of charges made b.y Fuller 
to the same effect, and It is a fair con- 
clusion upon the proof that he then knew 
what the witness Wands says was a fact, 
that " the story was all over the country. " 
Under these circumstances, it is impossible 
to conclude that what the defendant stat- 
ed to Neiper produced the damages. 1 
Starkie, Sland. & L. 205; Vicars v. Wil- 
cocks, 8 East, 1 ; Grain v. Petrie, 6 Hill, 
522. 

But there is another ground upon which 
the judgment must be affirmed. The spe- 
cial damages relied upon are not of such a 
nature as will support the action. The 
action for slander is given by the law as 
a remedy for "injuries affecting a man's 
reputation or good name by malicious, 
scandalous, and slanderous words, tend- 
ing to his damage and derogation." 3 Bl. 
Gomm. 123; Starkie, Sland. & L. Prelim. 
Obs. 22-29; 1 Starkie, Sland. & L. 17, 18. 
It is injuries affecting the reputation only 
which are the subject of the action. In 
the case of slanderous words actionable 
per se, the law, from their natural and 
immediate tendency to produce injury, ad- 
judges them to be injurious, though no 
special loss or damage can be proved. 
"But with regard to words that do not 
apparently and upon the face of them im- 
port such defamation as will of course be 
injurious, it is necessary that the plaintiff 
should aver some particular damage to 
have happened. " 3 Bl. Comm. 124. As to 
what constitutes special damages, Starkie 
mentions the loss of a marriage; loss of 
hospitable gratuitous entertainment; pre- 
venting a servant or bailiff from getting a 
place; the loss of customers by a trades- 
man; and says that, in general, whenever 
a person is prevented by the slander from 
receiving that which would otherwise 
be conferred upon him, though gratuitous- 
ly, it is sufficient. 1 Starkie, Sland & L. 
195, 202; Gooke, Defam. 22-24. In Olm- 
sted V. Miller, 1 Wend. 506, it was held 
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that the refusal of civil entertainment at 
a public house was sufficient special dam- 
age. So in Williams v. Hill, 19 Wend. 305, 
was the fact that the plaintiff was turned 
away from the house of her uncle, and 
charged not to return until shehad cleared 
up her character. So, in Beach v. Ranney, 
supra, was the circumstance that persons 
who had been in the habit of doing so, re- 
fused longer to provide fuel, clothing, etc. 
2 Starkie, Ev. S72, 873. These instances 
are sufficient to illustrate the kind of spe- 
cial damage that must result from defam- 
atory woi-ds not otherwise actionable to 
make them so; they are damages produced 
by or through impairing the reputation. 

It would be highly impolitic to hold all 
language, wounding the feelings, and 
affecting unfavorably the health and abil- 
ity to labor, of another, a ground of ac- 
tion ; tor that would be to make the right 
of action depend often upon whether the 
sensibilities of a person spoken of are easi- 
ly excited or otherwise; his strength of 
mind to disregard abusive, insulting re- 
marks concerning him ; and his physical 
strength and ability to bear them. \Vords 
■which would make hardly an impression 
on most persons, and would be thought 
by them, and should be by all, undeserv- 
ing of notice, might be exceedingly painful 
to some, occasioning sickness iiud an in- 
terruiJtion of ability to attend to their or- 
dinary avocations. There must be some 
limit to liability for words not actionable 
perse, both as to the words and the kind 
of damages ; and a clear and wise one has 
been fixed by the law. The words must 
be defamatory in their nature; and must 
in fact disparage the character; and this 
disparagement must be evidenced by some 
positive loss arising therefrom, directly 
and legitimately, as a fair and natural re- 
sult. In this view of the law, words 
which do not degrade the character do 
not injure it, and cannot occasion loss. 
In Cooke's Law of Defamation, (page 24,) 
it is said : " In order to render the conse- 
quence of words spoken special damage, 
the words must be in themselves dispar- 
aguig; for, if they be innocent, the conse- 
quence does not follow naturally from the 
cause." In Kelly v. Partington, 5 Barn. 
& Adol. 645, which was an action for slan- 
der, the words in the declaration were, 
"She secreted Is. (id. under the till, stating 
these are not times to be robbed. " It was 
alleged as special damage that by reason 
of the speaking of the words a third per- 
son refused to take the plaintiff into serv- 
ice. The plaintiff recovered one shilling 
damages, and the defendant obtained a 
rule uisi for arresting the judgment, on 
the ground that the words, taken in their 
grammatical sense, were not disparaging 
to the plaintiff, and therefore that no spe- 
cial damage could result from them. Den- 
man, C. J., said: "The words do not of 
necessity import anything Injurious to the 
plaintiff's character, and we think the 
judgment must be arrested, unless there be 
something on the face of the declaration 
from which the court can clearly see that 
the slanderous matter alleged is injurious 
to the plaintiff. Where the words are 
ambiguous, the meaning can be supplied 
by innuendo; but that is not the case 



here. The rule for arresting the Judgment 
must therefore be made absolute. " Lit- 
ti.edale, J., said : "I cannot agree that 
words laudatory of a party's conduct 
would be the subject of an action if they 
were followed by special damage. They 
must be defamatory or injurious in their 
nature. In Comyns' Digest, tit. 'Action 
on the Case for Defamation,' (D 730,) it is 
said generally that any words are action- 
able by which the party has a special 
damage, but all the examples given in illus- 
tration of the rule are of words defama- 
tory in themselves, but not actionable, 
because they do not subject the party to 
a temporal punishment. In all the in- 
stances put, the words are injurious to 
the reputation of the person of whom they 
were spoken." Taunton, J., said: "The 
expression ascribed to the defendant, ' these 
are not times to be robbed,' seems to be 
saying the times are so bad I must hide 
my money. If Stenningrefused totake the 
plaintiff into his service on this account, 
he acted without reasonable cause; and, 
in order to make words actionable, they 
must be such that special damage may be 
the fair and natural result of them." 
P.\TTESoN, J., said: "I have always un- 
derstood that the special damage must be 
the natural result of the thing done, etc. 
It is said that the words are actionable, 
because a person, after hearing them, chose 
in his caprice to reject the plaintiff as a 
sei'vant. But, if the matterwas not in its 
nature defamatory, the rejection of the 
plaintiff cannot be considered the natural 
result of the speaking of the words. To 
make the speaking of the words wrongful, 
they must in their nature be defamatory. 
Vicars v. Wilcocks, 8 East, 1." It neces- 
sarilyfollows froaithe rule that the words 
must be disparaging to character; that 
the special damage to give an action must 
flow from disparaging it. In the case 
last cited the plaintiff actually suffered 
damage from the defendant's words by 
their bringing her into disrepute, but the 
words were not calculated to produce 
such a result, and therefore the action 
would not lie. 

In the present case the words were de- 
famatory, and the illness and physical 
prostration of the plaintiff may be as- 
sumed, so far as this part of the case is con- 
cerned, to have been actually produced by 
theslander; but this consequence was not, 
in a legal view, a natural, ordinary one, 
as it does not prove that the plaintiff's 
character was injured. The slander may 
not have been credited by or had the 
slightest influence upon any one unfa vor- 
able to the plaintiff ; and it does not ap- 
pear that anybody believed it or treated 
the plaintiff any different from what they 
would otherwise have done on account 
of it. The cause was not adapted to pro- 
duce the result which is claimed to be spe- 
cial damages. Such an effect may, and 
sometimes does, follow from such a cause, 
but not ordinarily; and the rule of law 
was framed in reference to common and 
usual effects, and not those which are ac- 
cidental and occasional. 

It is true that this element of the action 
for slander, in the case of words not ac- 
tionable of themselves, — that the special 
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damages must flow from impaired reputa/- 
tioi), — has been overlooked in several mod- 
ern cases, and loss of health, and conse- 
quent incapacity to attend to business, 
held sufficient special damage, (Bradt v. 
Towsley, 13 Wend. 253; Fuller v. Fenner, 
1(5 Barb. 383;) but these cases are a de- 
parture from principle, and should not 
be followed. If such consequences were 
sufficient, ic would not be necessary to 
allege in the complaint or prove that 
the word." were spoken in the presence of 
a third person. If spoken directly to The 
plaintiff, in the pre.fence of no one else, he 
might himself, under the recent law allow- 
ing parties to be witnesses, prove the 
■words and the damages, and be permit- 
ted to recover. It has been regarded as 
necessary to an action that the words 
should be published by speaking them in 
the presence of some person other than the 
plaintiff, both in the case of words action- 
able and those not actionable. 1 Starkie, 
Sland. & L. 360; 2 Starkie, Sland. & L. 12; 
Cooke, Defam. 87. 

Where there is no proof that the charac- 
ter has suffered from the words, if sickness 
results, it must be attributed to apprehen- 
sion of loss of character; and such fear 
of harm to character, with resulting 
sickness and bodily prostration, cannot 
be such special damage as the law requires 
for the action. The loss of character 
must be a substantive loss,— one which 



has actually taken place. It is not neces- 
sary to decide whether the doctrine which 
has some support in the books, that a 
husband may maintain an action for the 
slander of his wife, producing sickness 
which prevents her attending to her or- 
dinary business, if it conflicts with the 
principle now advanced, may be main- 
tained upon some ground of exception to 
the general rule. It is doubtless true that 
in such cases the law regards more the 
loss of the wife's services, which alone 
entitles the husband to sue, than the in- 
fluence of the words ujjon her character, 
and the husband has no control over the 
effect of the words; whereas, in other 
cases, the injury to character, as shown 
by the special damages, is principally re- 
garded, and unusual, extraordinary con- 
sequences may be assumed to be in some 
measure under the control of the party 
complaining. Still the objection that spe- 
cial damages of that nature are uotafair, 
ordinary, natural result of such a wrong 
remains, and this objection appears to 
be alike applicable, and entitled to the 
same force, whether the action be brought 
by the husband or the party slandered. 
Olmsted v. Brown, 12 Barb. 657; Keen- 
holts V. Becker, 3 Denio, 346. 



Roosevelt, J., dissented, 
judges concurring. 
Judgment affirmed. 



All the other 



(See, also, Pollard v Lyon, 91 U. 
Cas. 577 ; Davies v. Solomon, L. R. 7 



S. 225 ; Bassell v. Elmore, 48 N. Y. 561 ; Lynch v. Knight. 9 H. L. 
Q. B. 112; Shafer v. Ahalt, 48 Md. 171.) 



II, LIBEL. 



(68 Me. 295.) 
TiLLSON V. KOBBI.VS. 

{Supreme Judicial Court of Maine. 
1878.) 



June 7, 



Libel— Words Exposixg to Public Hatred and 
Contempt. 
For the publication, by writing or printing, 
of a charge such as, if believed, would naturally 
tend to expose a person to public hatred, con- 
tempt, or ridicule, or to deprive him of the 
benefits of public confidence and social inter- 
course, an action may be maintained by him, 
without allegations of special damage, or of any 
fact to make such publication import a charge of 
crime. 

On exceptions. 

Action by Davis Tillson against Levi M. 
Robbins for libel. The declaration /^illeged, 
in the first count, the publication by de- 
fendant in a certain newspaper, of and 
concerning plaintiff, of the following 
words: "'The Hurricane Vote. Again we 
have to chronicle most atrocious corrup- 
tion, intimidation, and fraud in the Hur- 
ricane Island vote, for which Davis Till- 
son is without doubt responsible, as he 
was last year;" and in the second count 
the publication by defendant of a libel of 
and concerning plaintiff in his business of 
merchant and contractor, in the same 
words, with the addition of thefollowing: 
"Hurricane Island is all owned by Davis 
Tillson.an intense partisan and an unscrup- 
ulous politician. It i.s leased to govern- 
ment, and contains quarries from which 



is taken granite for public buildings. 
This granite is bought by government of 
Tillson, and is there cut by men who re- 
ceive about ?3.50 per day. On all expendi- 
tures Tillson has a gratuity of 15 per 
cent., for which he renders no equivalent, 
unless the lease of the island and its facili- 
ties be deemed such." Each count con- 
tained innuendoes, explaining t ese words 
as meaning that plaintiff had been guilty 
of the crime of corruption, intimidation, 
and fraud at an election held on the isl- 
and nientioned ; but there was no aver- 
ment of the fact of such election, nor any 
colloquiuin that the words were used in 
reference thereto. Defendant demurred tc- 
the declaration. The demurrer was over- 
ruled, and defendant alleged exceptions. 

D. N. Moitland and O. P. Hicks, for 
plaintiff. A. P. Gould and J. E. Muore, 
for defendant. 

Barrows, J. The defendant's criticisms 
upon the writ to which he has demurred 
would be pertinent it the case were one of 
mere verbal slander. But in respect to 
the supposed requirement that, in order 
to maintain an action for damages where 
no crime is imputed, special damage must 
be alleged and proved, a distinction has 
been long and uniformly maintained be- 
tween mere words and written or printed 
slander. Holt, Libel, (1st Amer. Ed.) 218- 
223. Much which, if only spoken, might 
be passed as idle blackguardism, doing no 
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discredit save to him who utters it, when 
invested with the dignity and malignity 
of print is capable, by reason of its per- 
manent character and wide dissemina- 
tit)n, of inflictinc; serious injury. 

The cases, ancient and modern, where 
this distinction lias been regarded, are 
numerous. A reference to a lew of them 
will serve all the purposes of a more elab- 
orate discussion. Lord Holt says: 
"Scandalous matter is not necessary to 
make a libel. It is enough if the defend- 
ant induce an ill opinion to be had of the 
plaintiff, or to make him contemptible 
and i-idiculous." Cropp v. Tilney, 3 Salk. 
226. 

To say oi a man, "He is a dishonest 
man," is not actionable without special 
damage alleged and proved ; but to pub- 
lish so, or to put it upon posts, is actiona- 
ble. Austin V. Culpeper, Skin. 124. 

In Tillers v. Monsley, 2 "Wils. 403, the 
court say: "There is a distinction be- 
tween libels and words; a libel is punish- 
able both criminally and by action, when 
speaking the words would not be punish- 
able either way. For speaking the words 
'rogue' and 'rascal' of any one an action 
will not lie, but if those words were writ- 
ten and published of any one an action 
will lie. If one man should say of anoth- 
er that he has the itch, without more, an 
action would not lie; but if he should 
write those words of another, and pub- 
lish them maliciously, as in the present 
case, no doubt but the action well lies." 

In another case, where the defendant 
had applied the epithet "villain "to the 
plaintiff in a letter to a thi''d person, and 
the plaintiff, though alleging, failed to 
prove, any special damage, the court or- 
dered judgment for the plaintiff, express- 
ing the opinion that "any words written 
and published, throwing contumely on 
the party, are actionable." Bell v. Stone, 
1 Bos. & P. 3Sl. 

In one of Christian's notes to Blackstone 
mention is made of a case where a young 
lady recovered £4,000 damages for reflec- 
tions upon her chastity, published in a 
newspaper, though she could not, under 
English laws, without alleging special 
damages, such as loss of marriage or the 
like, have maintained an action for verbal 
Blander contjiining the grossest aspersions 
upon her honor. 

In J 'Anson v. Stuart, 1 Term E. 748, it 
was held that to print of any person that 
he is a swindler is a libel and actionable; 
for it is not necessary, in order to main- 
tain an action for libel, that the imputa- 
tion should be one which, if spoken, would 
be actionable as slander. 

In Thorley v. Kerr^', 4 Taunt. 855, the 
words of the alleged libel, as declared on, 
were: "I pity the man [meaning the 
plaintiff] who can so far forget what is 
due to himself and others as, under the 
;loak of religion, to deal out envy, hatred, 
malice, uncharitableness, and falsehood." 
Mansfield, chief justice of the common 
pleas, pronouncing judgment for the 
plaintiff in the exchequer chamber at 
Easter term, 1812, while be declared him- 
self personally disposed to repudiate the 
distinction between written and unwrit- 
ten scandal, sa.vs: "I do not now reca- 
pitulate tbe cases, but we cannot, in op- 



position to them, venture to lay down at 
this day that no action can be main- 
tained for any words written for which 
an action could not be maintained if 
spoken. " For later English cases main- 
taining the same doctrine, see McGregor 
V. Thwaites, 3 Barn. & C. 24; Clements 
Ohivis, 9 Barn. & C. 172; Woodard v. 
Dowsing, 2 Man. & E. 74; Shipley v. Tod- 
hunter, 7 Car. & P. 680; Parmiter v. 
Coupland, 6 Mees. & W. 105. 

The American cases on this point follow 
in the same line with the English. Runkle 
V. Meyer, 3 Yeates, 518; McCorkle v. Binns, 
5Biu.345; McClurg v.Koss,Td.218; Dextsr 
V. Spear, 4 Mason, 115; Dunn v. Winters, 2 
Humph. 512; Clark v. Binney, 2 Pick. 113, 
110; Stow v. Converse, 3 Conn. 325; Hill- 
house V. Dunning, 6 Conn. 391; Shelton v. 
Nance, 7 B. Mon. 128; Mayrant v. Richard- 
son, 1 Nott & MrC.347; Colby V.Reynolds, 
6 Vt. 4S9. 

It is true that some able jurists agree 
with Mansfield, C. J.,in doubting wheth- 
er this distinction between verbal and 
written or printed slander is well founded 
in principle, while they recognize the force 
of the authorities which sustain it. Oth- 
ers maintain il upon reason as well as au- 
thority. The subject is discussed with 
numerous references to cases, old and new, 
English and American, in a note to Steele 
V. Southwick, in 1 Hare & W. Lead. Cas. 
(5th Ed.) 123. 

Steele v. Southwick was an early case in 
New York, decided in 1812, and reported in 
9 Johns. 214. It was there held that the 
published words complained of, if they 
did not import a charge of perjury in the 
legal sense, were nevertheless libelous, as 
holding the plaintiff up to contempt and 
ridicule, as regardless of his obligations 
as a witness and unworthy of credit, and 
that they were consequently actionable. 
We concur entirely in the remarks of the 
court that "to allow the press to be the 
vehicle of malicious ridicule of private 
character would soon deprave the moral 
taste of the community, and render the 
state of society miserable and barbarous. 
It is true that such publications are also 
indictable as leading to a breach of the 
peace, but the civil remedy is equally fit 
and appropriate." We do not mean to 
say that every indictable libel would be 
a good foundation for a civil action. 

Attention is called in Stone v. Cooper, 2 
Denio, 293, 294, to one class, — libels upon 
the dead, — as being one where no private 
injury would probably result from the 
publication. It may perhaps be fairly 
held, as in that case, that, where no spe- 
cial damage is averred or proved, "the 
nature of the charge itself must be such 
that the court can legally presume he has 
been degraded in the estimation of his ac- 
quaintance or of the public; or has suf- 
fered some loss, either in his property, 
character, or business, or in his domestic 
or social relations, in consequence of the 
publication." Whether a mere injury to 
the feelings, resulting from the publica- 
tion of an indictable libel, would of itself 
furnish ground for the maintenance of a 
civil action, we need not now inquire. 

It is sufficient to dispose of this demur- 
rer to hold that, in an action for written 
or printed slander, though no special 
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damage Is alleged, and no averments of 
such extrinsic facts as might be requisite 
to make the publication in question im- 
port a charge of crime are made, tlie ac- 
tion is nevertheless maintainable if the 
published charge is such as, if believed, 
wduld naturally tend to expose the plain- 
tiff to public hatred, contempt, or ridicule, 
or deprive him of the benefits of public 
confidence and social intercourse. It can- 
not be successfully contended that the 
statements alleged in this writ to have 
been published by the defendant in his 
newspaper, of and concerning the plain- 
tiff, would not, if believed, tend strongly 
to deprive him of public confidence, and 
expose him to public hatred and con- 
tempt. It is not necessary to inquire 
whether the pleader has not carelessly un- 
dertaken to convey bj innuendo what 
should have been made the subject of dis- 
tinct averments if the publication was to 
be regarded as importing a charge of a 
criminal offense against the plaintiff. 
Exceptions overruled. 

Appi.eton, C. J., and Walton, Dick- 
ERsoN, Danfoeth, aijd Peters, JJ., con- 
curred. 



(121 N. Y. 199, 23 N. E. Eep. 1127.) 

Moo RE V. FRA^■CIS et al. 

(Court of Appeals of New York. April 15, 1890. ) 

Libel — Words Afpectin& Plaistiff in His Oc- 
cupation — Imputing Ixsaniti. 
Ttie publication in a newspaper of a statement 
that plaintiS, employed as teller In a bank, be 
came mentally deranged by reason of overwork, 
and that while in that condition he made injuri- 
ous statements regarding the bank's aSairs, which 
caused it trouble, is libelous per se, as tending 
to injure him in his employment. 

Appeal from supreme court, general 
term, third department. 

Action byAmasa R. Moore against John 
M.Francis and others for libel. Verdict 
for defendants, and from a judgment of 
the general term affirming the judgment 
on the verdict, and an order denying a 
motion to set aside the same, and for a 
new trial, plaintiff now appeals. 

Matthew Hale, for appellant. R. A. 
Purmenter, for respondents. 

Andrews, J. The alleged libelous publi- 
cation which is the subject of this action 
was contained in the Troy Times of Sep- 
tember 15, 1882, in an article written on 
tbe occasion of rumors of trouble in the 
financial condition of the Manufacturers' 
National Bank of Troy, of which the 
plaintiff was at the time of the publica- 
tion, and for 18 years prior thereto had 
been, teller. The rumors referred to had 
caused a "run" upon the bank; and it is 
claimed by the defendants, and it is the 
fair conclusion from the evidence, that 
the primary motive of the article was to 
allay public excitement on the subject. 
That part of the publication charged to 
be libelous is as follows: " Several weeks 
ago it was rumored that Amasa Aloore, 
the teller of the bank, had tendered his 
resignation. Rumors at once began to cir- 
culate. A reporter inquired of Cashier 
Wellington It it was true that the teller 
had resigned, and received in reply the 
answer that Mr. Moore was on his vaca- 



tion. More than this the cashier would 
not say. A rumor was circulated that 
Mr. Moore was suffering from overwork, 
and that his mental condition was not en- 
tirely good. Next came reports that 
Cashier Wellington was financially in- 
volved, and that the bank was in trouble. 
A Times reporter at once sought an inter- 
view with President Weed of the bank, 
and found him and Directors Morrison, 
Cowee, Bard well, and others in consulta- 
tion. They said that the bank was entire- 
ly sound, with a clear surplus of $100,000; 
that there bad been a little trouble in its 
affairs, occasioned by the mental derange- 
ment of Teller Moore; and that the lat- 
ter's statements, when he was probably 
not responsible for what he said, had 
caused some bad rumors." The com- 
plaint is in the usual form, and charges 
that the publication was false and mali- 
cious, made with intent to injure the 
plaintiff in his good name and credit In his 
occupation as bank teller, and to cause it 
to be believed that, by reason of mental 
derangement, he had become incompetent 
to discharge his duties, and had caused 
Injury to the bank, etc. The court on the 
trial was requester] by the plaintiff'scoun- 
sel to rule, as a question of law, that the 
publication was libelous. The court re- 
fused, but submitted the qOestion to the 
jury. The jury found a verdict for the de- 
fendants, and, as the verdict may have 
proceeded upon the finding that the arti- 
cle was not libelous, the question is pre- 
sented whether it was perse libelous. If 
it was, the court erred in leaving the 
question to the jury. 

It is the settled law of this state that, 
in a civil action for libel, where the publica- 
tion is admitted, and the words are unam- 
biguous and admit of but one sense, the 
question of libel or no libel is one of law, 
which the court must decide. Snyder v. 
Andrews, 6 Barb. 43; Matthews v. Beach, 
5 Sandt. 256; Hunt v. Bennett, 19 N. Y. 
173; Lewis v. Chapman, 16 N. Y. 369; 
Kingsbury v. Bradstreet Co., 116 N. Y. 211, 
22 N. E. Rep. 365. Of course, an errorin sub- 
mitting the question to the jury would 
be harmless if their finding that the publi- 
cation was not libelous was in accordance 
with its legal character. The import of 
the article, so far as it bears upon the 
plaintiff, is plain and unequivocal. The 
words amount to a distinct affirmation 
— First, that the plaintiff was teller of the 
bank; seeonc/, that while acting in this 
capacity he became mentally deranged; 
third, that the derangement was caused 
by overwork; fourth, that while teller, 
and suffering from this mental aliena- 
tion, he made injurious statements in re- 
spect to the bank's affairs which occa- 
sioned it trouble. The cases of actionable 
slander were defined by Chief Justice Db 
Grey in the leading case of Onslow v. 
Home, 3 Wils. 177; and the classification 
made in that case has been generally fol- 
lowed in England and this country. Ac- 
cording to this classification, slanderous 
wordsare those which (1) importacharge 
of some punishable crime; or (2) impute 
some offensive disease which would tend 
to deprive a person of society; or (3) 
which tend to injure a party in his trade 
occupation, or business; or (4) whicb 
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have produced some special damage. De- 
famatory words, in common parlance, are 
such as impute some moral delinquency 
or some disreputable conduct to the per- 
son of whom they are spolien. Actions 
of slander, for the most part, are founded 
upon such imputations. But the action 
lies in some cfses where the words impute 
no criminal offense; where no attack is 
made upon the moral character, nor any 
charjie of personal dishonor. Thefirstand 
larger class of actions are those brought 
for the vindication of reputation, in its 
strict sense, against damaging and calum- 
nious aspersions. The other class fall, for 
the most part at least, within the third 
specification in the opinion of Chief Jus- 
tice De Grey, of words which tend to in- 
jure one in his trade or occupation. The 
case of words affecting the credit of a 
trader, such as imputing bankruptcy or 
Insolvency, is an illustration. The action 
Is maintainable in such a case, although 
no fraud or dishonesty is charged, and 
although the words were spoken without 
actual malice. The law allows this form 
of action not only to protect a man's 
character as such, but to protect him in 
his occupation, also, against injurious 
imputations. It recognizes the right of a 
man to live, and the necessity of labor, 
and will not permit one to assail by 
words the pecuniary credit of another, 
except at the peril, in case they are untrue, 
of answering in damages. The principle 
is clearly stated by Bayley, .J., in Whit- 
taker V. Bradley, 7 Dowl. & R. (j-19 : "What- 
ever words have a tendency to hurt, or 
are calculated to prejudice, a man who 
seeks his livelihood by any trade or busi- 
ness, are actionable." Where proved to 
have been spoken in relation thereto, the 
action is supported; and unless the de- 
fendant shows a lawful excuse the plain- 
tiff is entitled to recover without allega- 
tion or proof of special damage, because 
both the falsity of the words and result- 
ing damage are presumed. Craft v. Boite, 
1 Saund. 243, note; Steele v. Southwick, 
1 Amer. T^ead. Cas. 135. 

The authorities tend to support the 
proposition that spoken words imputing 
insanity are actionable perse when spoken 
of one in his trade or occupation, but not 
otherwise, without proof of special dam- 
age. Morgan v. Lingen, 8 La-w T. (N. S.) 
800; Joannes v. Bui-t, 6 Allen, 236. The 
imputation of insanity in a written or 
printed publication is a fortiori libelous 
where it would constitute slander if the 
words were spoken. Written words are 
libelous in all cases where, if spoken, they 
would be actionable; but they may be 
libelous where they would not support an 
action tor oral slander. There are many 
definitions of "libel." The one by Hamil- 
ton in his argument in People v. Croswell, 
3 Johns. Cas. 8.51, viz., "a censorious or 
ridiculing writing, picture, or sign, made 
with mischievous and malicious intent to- 
wards government, magistrates, or indi- 
viduals," has often been referred to with 
approval. But. unless the word "censori- 
ous "is given a much broader signification 
than strictly belongs to it, the definition 
would not seem to comprehend all cases of 
libelous words. The word "libel," as ex- 
pounded in the cases, is not limited to writ- 



ten or printed words « liich defame a man, 
in the ordinary sense, or which impute 
blame or moral turpitude, or which criti- 
cise or censure him. In the case before re- 
ferred to, words affecting a man injurious 
ly in his trade or occupation may lie libel- 
ous although they convey n(i imputation 
upon his character. Words, says Starkie, 
are libelous if they affect a person in his 
profession, trade, or business, "by imput- 
ing to him any kind of fraud, dishonesty, 
misconduct, incapacity, unfitness, or want 
of any necessary qualification in the exer- 
cise thereof." Starkie, Sland. & L. § 188. 
Thecases of libel founded upon the imputa- 
tion of insanity are few. The declaration 
in Morgan v. Lingen, supra, contained a 
count for libel, and also for verbal slander. 
The alleged libel was a letter written by 
the defendant in which he states that "he 
had no doubt that the plaintiff's mind was 
affected, and that seriously," and alsu 
that "she had a delusion," etc. It ap- 
peared that the defendant had also orally 
stated, in substance, the same thing. It 
was claimed that the writing was justi- 
fied. The plaintiff was a governess. Mae;- 
Tix, B., in summing up to the jury, said 
that " a statement in writing that a lady's 
mind is affected, and that seriously, is, 
without explanation, prima facie a libel. " 
In respect to the slander, he said "he 
thought there was no evidence of any 
special damage. The jury must, there- 
fore, consider whether the defendant ever 
intended to use the expressions he did with 
reference to the plaintiff's profession of 
governess." In Perkins v. Mitchell, 31 
Barb. 465, it was held to be libelous to 
publish of another " that he is insane, and 
a fit person to be sent to the lunatic asy- 
lum;" Emott, J., saying: "Upon this 
point the case is clear." Rex v. Harvey, 2 
Barn. & C. 257, was an information for hbel 
for publishing in a newspaper that the 
king "labored under mental insanity, and 
it stated that the writer communicated 
the tact from authority." The judge 
charged that the publication was a libel, 
and the charge was held to be correct. 
The foregoing are thp only cases we have 
noticed upon the point whether a written 
imputation of insanity constitutes a libel. 
Several of the text-writers state that to 
charge in writing that a man is insane is 
libelous. Add. Torts, 168; Townsh. Sland. 
& L. § 177; Starkie, Sland. & L. § 164; Og. 
der, Sland. & L. p. 23. 

The publication now in question is not 
simpl3' an assertion that the plaintiff is or 
has been affected with "mental derange- 
ment, " disconnected with any special cir- 
cumstances. The assertion was made to 
account for the trouble to which the bank 
had been subjected by reason of injurious 
statements made by the plaintiff while in 
its employment. Words, to be actionable 
on the ground that they affect a man in 
his trad2 or occui)ation, must, as is said, 
touch him in such trade or occupation; 
that is, they must be shown, directly or 
by inference, to have been spoken of him in 
relation thereto, and to be such ns would 
tend to prejudice him therein. Sanderson 
V. Caldwell, 45 N. Y. 405, and cases cited. 
The publication did, we think, touch the 
plaintiff in respect to his occupation as 
bank teller. It imputed mental derange- 
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ment while engaged in his business as 
teller, -which affected him in the discharge 
of his duties. The words conveyed no im- 
putation upon the plaintiff's honesty, fidel- 
ity, or general capacity. They attributed 
to him a misfortune brought upon him 
by an overzealous application in his em- 
ployment. While the statement was cal- 
culated to excite sympathy, and even re- 
spect, for the plaintiff, it nevertheless was 
calculated, also, to injure him in his char- 
acter and employment as a teller. On 
common understanding, mental derange- 
ment has usually a much moreserious sig- 
nifieance than mere physical disease. 
There can be no doubt that the imputa- 
tion of insanity against a man employed 
In a position of trust and confidence, such 
as that of a bank teller, whether the in- 
sanity is temporary or not, although ac- 
companied by the explanation that itwas 
induced by overwork, is calculated to in- 
jure and prejudice him in that employ- 
ment, and especially where the statement 
is added that, in consequence of his con- 
duct in that condition, the bank has been 
involved in trouble. The directors of a 
bank would naturally hesitate to employ 
a person as teller whose mind had once 
given way under stress of similar duties, 
and run the risk of a recurrence of the mal- 
ady. The publication was, we think, de- 
famatory, in a legal sense, although it im- 
puted no crime, and subjected the plaintiff 
to no disgrace, reproach, or obloquy, for 
the reason that its tendency was to sub- 
ject the plaintiff to temporal loss, and de- 
prive him ol those advantages and oppor- 
tunities as a member of the community 
which are open to those who have both a 
sound mind and a sound body. The trial 
judge, therefore, erred in not ruling the 
question of libel as one of law^. The evi- 
dence renders it clear that noactual injury 
to the plaintiff was intended by the de- 
fendants; but it is not a legal excuse that 
defamatory matter was published acci- 
dentally or inadvertently, or with good 
motives, and in an honest belief in its 
truth. 

The judgment should be reversed, and a 
new trial granted. 

All concur. 



(117 Mass. 539.) 

Homer v. Engbi.hardt. 

(Supreme Judicial Court of Massachusetts. 
May 8,1875.) 

Libel — Woeds Aetecting Plaintiff in His Busi- 
ness. 
The publication in a newspaper of a notice to 
the public that plaintifl, a saloon-keeper, to get 



rid of a just claim In court, let up as a defense 
an existing prohibitory liquor law, under which 
no action for the price of liquors sold in violation 
thereof could be maintained, is not libelous, as 
he had a legal right to make such defense. 

Appeal from superior court. 

Action of tort b.y Valentine Homer 
against Michael Engelhardt for libel. The 
declaration alleged that defendant caused 
to be published in a certain newspaper, 
printed in the German language, pub- 
lished in Boston, "a false and malicious 
libel concerning plaintiff, a copy of which 
is hereto annexed, as follows: 'Dem 
deutschen Publicum znr Nacliricht dass 
derWirth Valentine Homer, 1863 Wash- 
ington Str., um einer gerechten Forder- 
ung zu entgehen, als Vertheidigung vor 
Gericht das bestehende LiquOr-Gesetz 
anfiihrte. Wir halten es fUr unsere 
Pflicht solche Falle zu publiziren um Bier- 
brauer und Liquorhandler zu warnen. 
M. Engei.hardt & Co,' — which, translated 
into the English language, is as follows: 
'Information to the German public. The 
saloon-keeper, Valentine Homer, No. 1863 
Washington street, to get rid of a just 
claim in court, set up as a defense the ex- 
i.sting prohibitory liquor law. We feel it 
our duty to make such conduct publicly 
known, in order to caution beer-brewers 
and liquor dealers. M. Engelhardt & 
Co.'" Defendant demurred to the dec- 
laration, on the ground that it did not 
state a legal cause of action, inasmuch as 
it contained no actionable words or oth- 
er cause of action. The demurrer was sus- 
tained, and judgment ordered for defend- 
ant. Plaintiff appealed. 

J. D. Long, (S. B. Allen, with him,) for 
plaintiff. A. Russ, for defendant. 

ExDicoTT, J. No action can be main- 
tained in this commonwealth for the price 
of liquor sold in violation of law. St. 1869, 
c. 41.5, § 63. If such action is brought, it is 
the right of the defendant to set up in his 
answer this provision of the statute. It 
is a perfectly legitimate and legal defense, 
and stands as other defenses stand which 
the law interposes to defeat what, under 
other circumstances, would be a just de- 
mand. This publication does not charge 
that the plaintiff fal.sely, or even unsuc- 
cessfully, set up as a defense the existing 
prohibitory law. The gist of the dam- 
age is simply that he did set up such a de- 
fense. The plaintiff having the right to 
make this defense, it is not libelous t» 
publish the statement that he had done 
so. The demurrer was rightly sustained 
in the court below. 

Judgment afiirmed. 



(See, also, Layton v. Harris, 3 Har. [Del.] 406; Bradley v. Cramer, 59 Wis. 309 18 N. W. Rep. £83; 
Stone V. Cooper, 2 Denio, 293; Lindley v. Horton, 27 Conn. 58; Barr v. Moore, 87 Pa. St. 885; Achon) 
T. Piper, 66 Iowa, 694, 24 N. W. Eep. 513; Zier v. Hofflin, 33 Minn. 66, 21 N. W. Rep. 862 ) 



III. MALICE IN LIBEL AND SLANDER, 



(4 Bam. & C. 247.) 

Bromage et al. v. Prosser. 

{Cowrt of King's Bench. Easter Term, 1825.) 

L Slandek— Malice. 

In an ordinary case of libel or slander (1 e., one 
which is not a case of privileged communication) 
the law implies such malice as is necessary to 



maintain the action, such legal malice being deem 
ed to exist when a wrongful act is done intention- 
ally, without just cause or excuse. It is, there- 
fore, not proper to submit this question of malice 
in such cases to the jury. But where the defama- 
tory words are published on a privileged occasion, 
and are therefore -prima fade excusable, malice 
in fact must be proved by the plaintiff and found 
by the jury, in order to sustain the action. 
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S- Same. 

In an action for slander in saving that plaintiff's 
bank had stopped, it appeared that in answer to a 
question whether such was the fact defendant had 
said it WHS ti-ue ; that he was told so ; that it was 
so reported. The judge instructed the jury that if 
they thought the words were not spoken mali- 
siously the defendant ought to have their verdict. 
The juryhavingfound a verdict forthe defendant, 
held, on a motion for a new trial, that this instruc- 
tion, leaving the question of malice to the jury, was 
erroneous. 

Motion for a new trial. 

Action for slander for words spoken of 
plaintiffs in their trade and business as 
bankers. At the trial the jury found a ver- 
dict for defendant. A rule nisi" for a new 
trial was obtained by plaintiffs on the 
ground that the judse at the trial improp- 
erly left to the jury the question of malice. 

iv. E. Tiiunton and Mr. Mctiile, showed 
cause. Mr. Campbell and G. R Crons. in 
support of the rule. 

B.\YLET, J. This was an action for 
slander. The plaintiffs were bankers at 
Monmouth, and the charge was that, in 
answer to a question from one Lewis 
"Watkins, whether he, the defendant, had 
said that the plaintiffs' bank had stopped, 
tlie defendant's answer was, "It was true; 
he had been told so. " The evidence was 
that "Watkins met defendant, and said, "I 
hear that you say the bank of Bromage 
and Snead, at Monmouth, has stopped. 
le it true?" Defendant said, "Yes, it is; 
I was told so. " He added, "It was so re- 
ported at Crickhowell, and nobody would 
take their bills, and that he had come 
to town in consequence of it himself." 
AVatkins said, "You had better take care 
what you say; you first brought the 
news to town, and told Mr. John Thom- 
as of it. " Defendant replied, "I was told 
BO.'" Defendant hud been told at Crick- 
howell there was a run upon plaintiffs' 
bank, but not that it had stopped, or 
that nobody would take their bills, and 
what he said went greatly beyond what 
he had heard. The learned judge consid- 
ered the words as proved, and he does not 
appear to have treated it as a case of 
privileged communication; but, as the 
defendant did not appear to be actuated 
by any ill will against the plaintiffs, he 
told the jury that, if they thought the 
words were not spoken maliciously, 
though they might unfortunately have 
produced injury to the plaintiffs, the de- 
fendant ought to have their verdict ; but, 
If they thought them spoken maliciously, 
they should tind for the plaintiff. The jury 
having found for the defendant, the ques- 
tion, upon a motion for a new trial, was 
ipon the propriety of this direction. 

If, in an ordinary case of slander, (not a 
case of privileged communication,) want 
of malice is a question of fact for the con- 
sideration of a jury, the direction was 
right; but if, in such a case, the law im- 
plies such malice as is necessary to main- 
tain the action, it is the duty of the judge 
to withdraw the question of malice from 
the consideration of the jury; and it ap- 
pears to us that the direction in this ease 
was wrong. That malice, in some sense, is 
the gist of the action, and that, therefore, 
the manner and occasion of speaking the 
words is admissible in evidence to show 
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they were not spoken with malice, is said 
to have been agreed (either by all the 
judges, or, at least, by the four who 
thought the truth might be given in evi- 
dence on the general issue) in Smith v. 
Eichard.son, Willes,-'4; and it is laid down 
1 Com. Dig. tit. "Action upon the Case 
for Defamation," g 5, that the declara- 
tion must show a malicious intent in the 
defendant; and there are some other very 
useful elementary books in which it is said 
that malice is the gist of the action; but 
in what sense the words "malice "or "ma- 
licious intent" are here to be understood, 
whether in the popular sense, or in the 
sense the law puts upon those expres- 
sions, none of these authorities state. 
"Malice," in common acceptation, means 
ill will against a person; but in its legal 
sense it means a wrongful act, done in- 
tentionally, without just cause or excuse. 
If I give a perfect stranger a blow likely to 
produce death, I do it of malice, because 
I do it intentionally, and without just 
cause or excuse. If I maim cattle with- 
out knowing whose they are, if 1 iJois(m a 
fishery -without knowing the owner, I do 
it of malice, because it is a wrongful act, 
and done intentionally. If 1 am arraigned 
for felony, and willfully stand mute, I am 
said to do it of malice, because it is inten- 
tional, and without just cause or excuse. 
Euss. Crimes, 614, note 1. And if I traduce 
a man whether I know him or not, and 
whether I intend to do him an injury or 
not, I apprehend the law^ considers it as 
done of malice, because it is wrongful and 
intentional. It equally works an injury 
whether I meant to produce an injur.y or 
not, and, if 1 had no legal excuse for the 
slander, why Is he not to have a remedy 
against me for the injury it produces? 
And I apprehend the law recognizes the 
distinction between these two descrip- 
tions of malice, malice in fact and malice in 
law, in actions of slander. In an ordinary 
action for words, it is sufficient to charge 
that thedefendantspoke them falsely ; it is 
not necessary to state that they were spok- 
en maliciously. This is so laid down in 
Style, 392, and was adjudged upon error in 
Mercer v. Sparks, Noy, 35. The objection 
there was that the words were not 
charged to have been spoken maliciously, 
but the court answered that the words 
were themselves malicious and slanderous, 
and therefore the judgment was afBrmed. 
But in actions for such slander as is prima 
facie excusable on account of speaking or 
writing ;t, as in the case of servants' 
characters, confidential advice, or com- 
munications to persons who ask it, or 
have a right to expect it, malice in fact 
must be proved by the plaintiff; and in 
Edmonson v. Stevenson, Bull, N. P. 8, 
Lord Mansfield takes a distinction be- 
tween these and ordinary actions of slan- 
der. In "Weatherston v. Hawkins, 1 
Term K. 110, where a master, who had 
given a servant a character which pre- 
vented his being hired, gave his brother- 
in-law, who appHed to him upon the sub- 
ject, a detail IJy letter of certain instances 
in which the servant had defrauded him. 
"Wood, who argued for the plaintiff. In- 
sisted that thiscase did not differfrom the 
case of common libels; that it had the 
two essential ingredients, slander and 
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'alsehood; that it was not necessary to 
prove express malice; if the matter is slan- 
dercus, malice is implied, it is sufficient to 
prove publication; the motives of the 
party publishins are never goneinto; and 
that the same doctrine held in action for 
words, — no express malice need be proved. 
Lord Mansfield said the general rules are 
laid down as Mr. Wood has stated, but 
to every libel there may be an implied jus- 
tification from the occasion. So as to the 
svords. instead of the plaiutiff's showing 
it to be false and malicious, it appears 
to be incidental to the application by the 
intended master for the character; and 
Bdller, J., said this is an exception to 
the general rule, on account of the occa- 
sion of writing. In actions of this kind, 
the plaintiff must prove the words "mali- 
cious" as well as "false." Buli,er, J., re- 
peats in Pasley v. Freeman, 3 Term R. 61, 
that, for words spoken confidentially, up- 
on advice asked, no action lies, unless ex- 
press malice can be proved. So in Har- 
grave v. Le Breton, 4 Burrows, ^425, Lord 
Mansfield states that no action can be 
maintained against a master for the char- 
acter he gives a servant, unless there are 
extraordinary circumstances of express 
malice; but in an ordinarj action for a 
libel for words, though evidence of malice 
may be given to increase the damages, it 
never Is considered as essential, nor is 
there any instance of a verdict for a de- 
fendant on a ground of want of malice. 
Numberless occasions must have occurred, 
(particularly in cases where a defendant on- 
ly repeated what he had heard before, but 
without naming the author,) upon which, 
If that were a tenable gnmnd, verdicts 
would have been soiightfor and obtained, 
and the absence of any such instance is a 
proof of what has been the general and 
universal opinion upon the point. Had 
it been noticed to the jury how the de- 
fendant came to speakthe words, and had 
it been left to them, as a previous ques- 
tion, whether the defendant understood 
Watkins as asking for information for his 



own guidance, and that the defendant 
spoke what he did to Watkins merely by 
way of honest advice to regulate his con- 
duct, the question of malice in fact would 
have been proper as a second question to 
the jury, if their minds were in favor of 
the defendant upon the first; but as the 
previous question I have mentioned was 
never put to the jury, but this was treat- 
ed as an ordinary case of slander, we are 
of opinion that the question of malice 
ought not to have been left to the jury. 
It was, however, pressed upon us with 
considerable force that we ought not to 
grant a new trial on the ground that the 
evidence did not support any of the counts 
In the declaration, but, upon carefully at- 
tending to the declaration and the evi- 
dence, we think we are not warranted in 
saying there was no evidence to go to the 
jury to support the declaration ; and, had 
the learned judge intimated an opinion 
that there was no such evidence, the 
plaintiff might have attempted to supply 
the defect. We therefore think that we 
cannot properly refuse a new trial upon 
the ground that the result upon the trial 
might have been doubtful. In granting 
a new trial, however, the court does not 
mean to say that it may not be ijroper to 
put the question of malice, as a question 
of fact for the consideration of the jury; 
for if the jury should think that when 
Watkins asked his question the defendant 
understood It as asked, in order to ob- 
tain information to regulate his own con- 
duct, it will range under the cases of privi- 
leged communication, and the question of 
malice in fact will then be a necessary 
part of the jury's inquiry; but it does 
not appear that it was left to the jury in 
this case to consider whether this was un- 
derstood by the defendant as an applica- 
tion to him for advice, and, if not, the 
question of malice was imi)roperly left to 
their consideration. We are therefore of 
opinion that the rule for a new trial must 
be absolute. 
Rule absolute. 



IV. PUBLICATION. 



(13 Gray, 304.) 

Sheffill et ux. v. Van Deusen et vx. 

'Supreme Judicial Court of ilassaohv^etts. 
Sept. Term, 1S59.) 

Blander — Publication of Defamatory Words. 
>'o action can be maintained for the speaking 
of defamatory words to the person of whom they 
are spoken only, no one else being present or 
within hearing. That they were spoken in a 
public place is immaterial. 

Exceptions from court of common pleas. 

Action of tort by Hiram ShefBlland wife 
against George .1. Van Deusen and wife for 
Blander. The judge before whom the case 
was tried signed a bill of exceptions, as 
follows: "Thewordsclaimed tohavebeen 
slanderous were spoken, if at all, at the 
dwelling-house of the defendants, and in 
that part thereof called the 'bakery,' 
where bread and other articles were sold 
to customers; and were spoken by Mrs. 



Van Deusen to Mrs. Sheffill. The defend- 
ants asked the court to instruct the jury 
that if the words alleged in the plaintiffs' 
declaration were spoken to Mrs. Sheftill, 
and no other person but Mrs. SheffiU and 
Mrs. Van Deusen were present, there was 
no such publication of the words as would 
maintain the action. The court declined 
so to instruct, but did instruct the jury 
that, if the words were publicly uttered 
in the bakery of the defendants, there was 
a sufficient publication, though the plain- 
tiff has not shown that any other person 
was present, at the time they were spok- 
en, but Mrs. SheffiU and Mrs. Van Deusen. 
The jury returned a verdict for the plain- 
tiffs, and the defendants except." 

W. K. Peck, for plaintiffs. M. mu 
defendants. 



Vilcox, for 



BioELOw, J. Proof of the publication ol 
the defamatory words alleged in the dec 
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laratlon was esseutial to the mnlntenance 
of this action. Slander consists in utter- 
ing words totlie injury of a person's repu- 
tation. No such injury is done when the 
words are uttered only to the person con- 
cerning whom they are spoken, no one 
else being present or within hearing. It 
is damage done to character in the opin- 
ion of other men, and not in a party's self- 
estimation, which constitutes the mate- 
rial element in an action for verbal slan- 
der. Even in a civil action fur libel, evi- 
dence that the defendant wrote and seat a 
sealed letter to the plaintiff, containing 
defamatory matter, was held insufficient 
proof of publication; although it would 
be otherwise in an indictment for libel, 
because such writings tend directly to a 
breach of the peace. So, too, it must be 
shown that the words were spoken in the 
presence of some one who understood 
them. If spoken in a foreign language, 
which no one present understood, no ac- 
tion will lie therefor. Edwards v. Woot- 
on, 12 Coke, 35; Hickes' Case, Poph. 139, 
and Hob. 21.'5 ; Wheeler and Appleton's 
Case, Godb. 340; Phillips v. Jansen, 2 Esp 
624; Lyle v. Clason, 1 Caines, 581; Ham. 
N. P. 287. It is quite immaterial, in the 
present case, that the words were spoken 
in a public place. The real question for 
the jury was, were they so spoken as to 
have been heard by a third person? The 
defendants were therefore entitled to the 
instructions for which they a&ked. 
Exceptions sustained. 



([1891] 1 Q. B. 534.) 

Pullman et al. v. Walter Hill & Co., 

Limited. 

(Court of Appeal. Dec. 19, 1890.) 

Libel — Pdblication. 

In an action for libel it appeared that the al- 
leged libel was contained in a letter respecting 
plaintiffs, two of the members of a partnership, 
written on behalf of defendants, a limited com- 
pany, by their managing director, and sent by 
mall in an envelope addressed to the firm; the 
writer not knowing that there were other part- 
ners in the firm. The letter was dictated by him 
to a clerk, who took down the words in short- 
hand, and then wrote them out in full by means 
of a type-svriting machine; and the letter thus 
written was copied by aa o£Boe-boy in a copying- 
press. When it reached its destination, it was 
opened by a clerk of the firm, in the ordinary 
course of business, and was read by two other 
clerks of the firm. Held, that there was a pub- 
lication of the letter, both to defendants' clerks 
and to plaintiffs' clerks, and that neither was on a 
privileged occasion. 

Motion for new trial. 

Action for libel. At the trial It ap- 
peared that plaintiffs were members of a 
partnership firm of E. & J. Pullman, in 
which there were three other partners. 
The place of business of the firm was No. 
17 Greek street, Soho. The plaintiffs were 
the owners of some property in the Bor- 
ough road, which they had contracted, 
in 1887, to sell to Messrs. Day <t, Martin. 
The plaintiffs remained in possession of 
the property for some time, and agreed 
to let a hoarding, which was erected 
upon the property, at a rent to the 
defendants, who were advertising agents, 
for the display of advertisements. In 



1S80 a dispute arose between the plain- 
tiffs and Day & Martin, who wore building 
upon the land, as to vvliich of the two 
were entitled to the rent of the hoarding; 
and on September 14, 1SS9, the defendants, 
after some prior correspondence, wrote 
the following letter: "Messrs. Pullman & 
Co., 17 Greek St., Soho. Ke Doro' Road. 
Dear Sirs: AVe must call your serious at- 
tention to this matter. Thebuilders state 
distinctly that you had no right to this 
money whatever; consequently it has been 
obiaiued from us under false pretenses. 
We await your reply by return of post. 
Yours, faithfully, [Signed] WaltekHill 
& Co., Limited." This letter was dictat- 
ed by the defendants' managing director 
to a short-hand clerk, who transcribed it 
by a type-writing machine. The type- 
written letter was then signed by the 
managing director, and, having been 
press-copied by an office-boy, was sent by 
post in an envelope addressed to "Messrs. 
Pullman & Co., 17 Greek street, Soho." 
The defendants did not know that there 
were any other partners in the firm besides 
the plaintiffs. The letter was opened by 
a clerk of the firm, in the ordinary course 
of business, and was read by two other 
clerks. The plaintiffs brought this action 
for libel. The defendants contended that 
there was no publication, and that, if there 
were, the occasion was privileged. The 
learned judge held that there was no pub- 
lication, that the occasion was i)riYileged, 
and that there was no evidence of malice. 
He therefore nonsuited the plaintiffs, and 
they moved for a new trial. 

Mr. Lockwood, Q. C, and Mr. Oswald, 
for the motion. 3Jr. Murpby, Q. C, and 
R. M. Bray, opposed. 

EsHER, M. R. Two points were decided 
by the learned judge: (1) That there had 
been no publication of the letter which is 
alleged to be a libel; (2) that, if there had 
been publication, the occasion was priv- 
ileged. The question whether the letter 
Is or is not a libel is for the jury, if it is 
capable of being considered an imputation 
on the character of the plaintiffs. If there 
is a new trial, it will be open to the jury 
to consider whether there is a libel, and 
w^hat the damages are. The learned judge 
withdrew the case from the jury. 

The first question is whether, assuming 
the letter to contain defamatory matter, 
there has been a publication of it. What 
is the meaning of "publication?" The 
making known the defamatory matter 
after it has been written to some person 
other than the person of whom it is writ- 
ten. If the statement is sent straight to 
the person of whom it is written, there is 
no publication of it; for you cannot pub- 
lish a libel of a man to himself. If there 
were no publication, the question wheth- 
er the occasion was privileged does not 
arise. If a letter is not communicated to 
any one but the person to whom it is 
written, there is no publication of it. And 
if the writer of a letter locks it up In his 
own desk, and a thief comes and breaks 
open the desk and takes a way the letter, 
1 should say that would not be a publica 
tion. If the writer of a letter shows it to 
his own clerk in order that the clerk may 
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;opy it for him, is that a publication of 
the letter? Certainly It is showing it to a 
third person. The writer cannot say, to 
the person to whom the letter is addressed, 
"I have shown it to you, and to no one 
else.' I cannot, therefore, feel any doubt 
that, if the writer of a letter shows it to 
any person other than the person to whom 
it is written, he publishes it. If he wishes 
not to publish it, he must, so far as he 
possibly can, keep it to himself, or he must 
send it himself straight to the person to 
whom it is written. There was therefore in 
this case a publication to the type-writer. 
Then arises the question of privilege, 
anil that is whether the occasion on 
which theletter was published was a priv- 
ileged occasion. An occasion is privileged 
when the person who makes the commu- 
nicatibn has a moral duty to make it to 
the person to whom he does make it, and 
the person who receives it has an interest 
in hearing it. Both these conditions must 
exist in order that the occasion may be 
privileged. An ordinary instance of a priv- 
ileged occasion is in the giving the charac- 
ter of a servant. It is not the legal duty 
of the master to give a character to the 
servant, but it is liis moral duty to do so ; 
and the person who receives the character 
has an interest in having it. Therefore 
the occasion is privileged, because the 
one person has a duty and the other hrs 
an interest. The privilege exists as 
against the person who is libeled ; it is 
not a question of privilege, as between the 
person who makes and the person who re- 
ceives the communication. The privilege 
is as against the person who is libeled. 
Can the communication of the libel by the 
defendants in the present case to the type- 
writer be brought within the rule of priv- 
ilege as against the plaintiffs, the persons 
libeled? What interest had the type- 
writer in hearing or seeing the communi- 
cation? Clearly, she had none. There- 
fore the case does not fall within the rule. 



the other end, — T mean when the lettei 
was delivered. The letter was not di- 
rected to the plaintiffs in their individual 
capacity ; it was directed to a firm of 
which they were members. The senders 
of the letter no doubt believed that it 
would go to the plaintiffs, but it was di- 
rected to a firm. When the letter arrived 
it was opened by a clerk in the employ- 
ment of the jjlaintiffs' firm, and was seen 
by three of the clerks in their office. If 
the letter had been directed to the plain- 
tiffs in their private capacity, in all proba- 
bility it would not have been opened by a 
clerk. But mercantile firms, and large 
tradesmen generally, depute some clerk to 
open business letters addressed to them. 
The sender of tlie letter had put it out of 
his own control, and he had directed it in 
such a manner that it might possibly be 
opened by a clerk of the firm to which it 
was addressed. I agree that, under such 
circumstances, there was a publication of 
the letter by the sender of it, and in this 
case, also, the occasion was not privileged, 
for the same reasons as in the former case. 
There were therefore two publications of 
the letter, and neither of them was privi- 
leged. And there being no privilege, no 
evidence of express malice was required; 
the publication of itself implied malice. I 
think the learned judge was misled. I do 
not think that the necessities or the luxuries 
of business can alter thelaw of England. If 
a merchant wishes to write a letter con- 
taining defamatory matter, and to keep a 
copy of the letter, he had better make the 
copy himself, if a company have deputed 
a person to write a letter containing libel- 
ous matter on their behalf. tb«^j will be 
liable for his acts. He on^li to write 
such a letter himself, and to ::;y it him- 
self, and, if he copies it into a : :-yh, he 
ought tokeep the book inhis o^siii-~t-xly. 
I think there ought to be a mew- trial. 



LopES, L. J., and Kat, L. 
Order for new trial. 



J., coacnrred. 



Then, again, as to the publication at 

(See, also, Wennhak v. Morgan, 20 Q. B. Div. 635; Pittard v. Oliver, [1891,] 1 Q. B. 474: Bacon v. 
Railroad Co., 55 Mich. 224, 21 N. W. Rep. 324; Young v. Clegg, 93 Ind. 371; Spaits v. PoKndstone, 87 
Ind. 52i ; Marble v. Chapin, 132 Mass. 225 ; Mielenz v. Quasdorf, 68 Iowa, 726, 2o N. W. Rep. 41; Sproul 
V. PUlsbury, 72 Me. 20.) 



V. DEFENSE OF "JUSTIFICATION." 



(19 Kan. 417.) 
Castle v. Houston. 
(Supreme Court of Kansas. July Term, 1877.) 
1. Libel— JcsTiFiCATios. 

In civil actions for libel, proof of the tratli of 
the matter charged as defamatory is a complete 
justification, without showing that it was pub- 
lished with good motives and for justifiable ends. 
8. Same— CoxsTiTnTiONAL Provision. 

The constitution of Kansas provides (Bill of 
Bights, § 11) that, "in all civil or criminal ac- 
tions for libel, the truth may be given in evidence 
to the jury, and, if it shall appear that the al- 
leged libelous matter was published for justi- 
fiable ends, the accused shall be acquitted. " 
Beld, in construction of this provision, in view 
of the former rule of law, that proof of the truth 
of the matter charged as defamatory was a com- 
plete justification in a civil action for libel; and 
that proof that the matter was published for jvis- 
tiflable ends in order that "the accused party 



shall be acquitted, " was limited to criminal prose- 
cutions. 

Error Irooi district court, Leavenworth 
county. 

Action for libel. A verdict for plaintiff, 
on trial in the district court, was set aside 
by that court on motion, and a new trial 
granted. From the order granting the 
new trial plaintiff appealed, and brought 
the case to the supreme court on error. 

Byron Sherry and Scott Asbton, for 
plaintiff. T. A. Hurd, for defendant. 

HoRTO.v, C. J. This was an action com- 
menced in the district court of Leaven- 
worth county to recoverdamageslor libel. 
The petition alleges, in substance, that 
the defendant was editor, proprietor, and 
publisher of the Leavenworth Dail^ Com- 
mercial, a newspaper printed in the city ol 
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Leavenworth, and that on the 20th of 
January, 1S75, there was published in said 
paper, of and concerning the plaintiff, a 
certain false and malicious libel, in words 
as follows, to-wit: "The insurance de- 
partment of our state will in all probabili- 
ty be subject to a thorough investigation, 
as a bill has.alread}- been introduced into 
the senate to investigate. This is right. 
Every insurance company in the state is 
willing an investigation be liad. Mr. Rus- 
sell, ex-superindent, invites it, and the pres- 
ent superintendent is anxious for the same. 
There is a cadaverous looking individual 
of Leavenworth loafing around here who 
seems exceedingly anxious for an investi- 
gation, in hopes that the superintendent 
will be done away with, and the depart- 
ment pre.sided over by the auditor. A 
elerksliip in the dim distance makes him 
enthn&e. I cannot blame Castle much, 
knowing that board and other bills too 
numerous to mention have been pressing 
him for some time, and then, doubtless, 
tiie Northwestern Life would be glad to 
hear from him, as he was published as a 
defaulter to that company^ He is one of 
the most promising individuals (to his 
landlords) I know of, and the cry of fraud 
from such a completely played-out insur- 
aiice agent has but little bearing with an 
Intelligfntbody of legislators. If hiscaliber 
was as large as his bore, he would be a 
success. Jack." 

In answer to the petition, defendant set 
up three defenses: First, an admission 
that the article complained of was pub- 
lished in defendant's paper of and concern- 
ing the plaintiff, but denied that the same 
was published with malice; second, that 
defendant had no personal knowledge of 
the publication of the article at the time 
of its publication, with the further allega- 
tion that the several matters and things 
In the article complained of as defamatory 
were true, and published for justifiableends 
and purposes ; and, third, a general denial. 
To the ans-wer plaintiff filed a reply, deny- 
ing generally, save and except what was 
admitted, all the allegations in the an- 
swer. "When the case came on for trial, it 
was submitted to a jury, and plaintiff ob- 
tained a verdict of $1,250; whereupon de- 
fendant gave notice of motion for a new 
trial, which was filed, and, after being 
argued, was by the court sustained, upon 
the ground that the court-had erred in its 
Instructions to the jury. The plaintiff ex- 
cepted, and lias brought the case here for 
review. 

It apjiears from the record that the 
court bclowgranted the motion for a new 
trial on the ground that the jury was mis- 
directed by the folio winginstructions, viz. : 
"The fact of the language being true is 
not alone an answer to the charge, but 
can only be shown in mitigation of dam- 
ages. It is not a defense simply to show 
the truth of the matter published, but 
the party must go further, and show that 
It was not only true, but that he acted 
from good motives and for a justifiable 
end, and that he had some purpose in view 
that was justifiable. If that be the case, 
if he acts honestly, for good purposes and 
justifiable ends, and what he says is true, 
then he Is to be excused or acquitted." 



In this condition of the case, we must 
first inquire wlietlier the instructions 
above set forth woie improperly given on 
the trial. If erroneous as a statement of 
the lawcontrolling the case, they certainly 
may have misled the jury. If correct in 
principle, and applicable under the issues 
presented, the court erred in granting a 
new trial, for the reason given. An exam- 
ination of this question will lead to a brief 
review of the law of libel in both criminal 
and civil prosecutions, so far as to con- 
sider and determine when a defendant 
may be permitted to give the truth in evi- 
dence as a full justification of alleged libel- 
ous matter. It was at one time the rule 
of the common law that the truth of the 
charge, however honorable and praise- 
worthy the motives of the publisher, could 
not be given in evidence in a criminal 
prosecution. Hence originated the famil- 
iar maxim, "The greater the truth, the 
greater the libel." This doctrine was 
based upon the theory that, where it was 
honestly believed a particular person had 
committed a crime, it was the duty of him 
who so believed or so knew to cause the 
offender to be prosecuted and brought to 
justice, as in a settled state of government 
a party aggrieved ought to complain for 
an injury to the settled course of law; and 
to neglect this duty, and publish the of- 
fense to the world, thereby bringing the 
party published into disgrace or ridicule 
without an opportunity to show by the 
judgment of a court that he was innocent, 
was libelous; and, if the matter charged 
w^as in fact true, (thereby insuring social 
ostracism,) the injury caused by the pub- 
lication was much greater than where the 
publication was false. Afalse publication, 
it was cortended, could be explained and 
exposed; a true one was difficult to ex- 
plain away. As an additional reason for 
this rule, it was also held that such pub- 
lications, even if true, were provocative of 
breaches of the peace, and the greater the 
truth contained therein the greater the lia- 
bility of hostile meetings therefrom. That 
this was the true rule of the common law 
has been denied by many of the ablcF*, 
jurists in both England and America, who 
maintained that the liberty of the pr'iss 
consisted in the right to publish, with im- 
punity, truth with good motives and tor 
justifiable ends, whether it respected gov- 
ernment, magistracy, or individuals. It 
certainly was derived from the polluted 
source of the star chamber, and was con- 
sidered at the time an innovation, but, 
like some other precedents, although arbi- 
trarilj' and unjustly established, it came 
to be followed generally by the courts, 
and sustained as the law of the land. In 
1804, in the state of New York, this principle 
of law was recognized and asserted in the 
case of People v. Crosswell. In that case 
the defendant was prosecuted for libel for 
having published in his newspaper at 
Hudson, in that state, called the "Wasp," 
the chargengainst Thomas Jefferson, then 
president, that he (Jefferson) paid Callen- 
der for calling Washington a traitor, a 
robber, and a perjurer. The defendant, 
through his counsel, Alexander Hamilton, 
applied to the judge at the circuit to jjut 
off the trial to obtain the testimony of 
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Callender to prove the publication true. 
Lewis, C. J., presiding, denied tlie motion, 
because tlie testimony was inadmissible, 
as till! truth of the facts charged as libel- 
ous did not amount to a complete justifi- 
cation. 3 Johns. Cas. 336. This case at- 
tracted eo much attention that, after 
a verdict of guilty had been rendered, 
and while the case was in the courts 
of New York on a motion for a new 
trial, the legislature of that state passed 
a law providing that, in every prose- 
cution for writing or publishing any 
libel, it should be lawful for the defend- 
ant upon the trial to give in evidence, in 
his defense, the truth of the matter con- 
tained in the publication charged as libel- 
ous, and that such evidence should not be 
a justification, unless it should be further 
marie sacisfactorily to appear that the 
matter charged as libelous was published 
with good motives and for justifiable ends. 
Since tbe adoption of the New York stat- 
ute declaratory of the law of libel in crim- 
inal actions, nearly every state in the 
Union has made the subject a matter of 
constitutional or statutory provision. 
The wise framers of our own constitu- 
tion, peculiarly acquainted with the bene- 
ficial infiuences of free discussion and a free 
press, as participants in the historical in- 
cidents and conflicts surrounding the set- 
tlement of the territory of Kansas, modi- 
fied the tyrannical and harsh rule of the 
common law as stated in the starchamher 
of England, and thereafter generally un- 
derstood and interpreted, by providing, 
in section 11 of our bill of rights, that 
"the liberty of the press shall be inviolate, 
and all persons may freely speak, writ>e, 
or publish their sentiments on all subjects, 
being responsible for the abuse of such 
right; and, in all civil or criminal actions 
for libel, the truth may be given in evidence 
to the jury, and, if it shall appear that 
the alleged libelous matter was published 
tor justifiableends,the accused party shall 
be acquitted." Nevertheless these fram- 
ers, in a spirit of wisdom, and to' preserve 
order, were careful not to give, as against 
the interests of the public, complete license 
even to the truth, when published for the 
gratification of the worst of passions, or 
to affect the peace and happiness of socie- 
ty. Theyprescribethatthe accused should 
be acquitted, not on proof of the truth of 
the charge alone, but it should further 
appear the publication was made for jus- 
tifiable ends. Following the intendment 
of the constitution, the legislature after- 
wards provided, in the act relating to 
crimes and punishments, that, "in all 
prosecutions or indictments for libel, the 
truth thereof may be given in evidence to 
the jury; and if it appears to them that 
the matter charged as libelous was true, 
and was published with good motives and 
for justifiable ends, the defendant shall be 
acquitted." Section 272, Gen. St. p. 376. 

But the law-makers, jealous of the liber- 
ty of the press, and fearing the construc- 
tion of the law by the courts in such 
prosecution, further provided, in a suc- 
ceeding section of the same act, that, "in 
all indictments or prosecutions for libel, 
the jury, after having received the direction 
of the court, shall have the right to deter- 



mine, at their discretion, the law and the 
fact." Section 275, Gen. St. p. 377. 

While the rule of the common law, as 
generally applied, was so exacting and 
rigorous to the defense of justification in 
criminal prosecutions for libel, a different 
doctrine was applicable in civil cases. In 
the case of King v. Root, 4 Wend. 114, 139, 
Chancellor Walworth clearly states this 
difference as follows: "The difficulty 
which existed in England, previous to 
Mr. Fox's libel act, was that in criminal 
prosecutions the defendant was not per- 
mitted to give the truth in evidence; and 
yet the jury were required to imply mal- 
ice. But in civil cases the defendant was 
permitted to give the truth in evidence 
as a full justification." Such was de- 
clared to be the law by the judges at the 
time that bill was under discussion in 
parliament, and there has never been any 
alteration of the law in England on this 
subject in civil suits. The case of King 
V. Root, supra, was originally tried at 
one of the circuits in New York befora 
lion. Samuel R. Betts. The defendants, 
King and Verplanck, were editors of the 
New York American, printed in the city of 
New York in 1824. These editors published 
concerning one Root, lieutenant governor 
of that state, among other things, that 
in August of that year he addressed 
the state senate, then in session, "while 
blind with passion and rum, when he 
was unwashed, unshaven, haggard, with 
tobacco juice trickling from the corners of 
his mouth, and in a condition outraging 
all order, decency, and forbearance. " 
Root brought a civil action to recover 
damages for the alleged libel, and the de- 
fendants admitted the publication, and 
pleaded the truth as justification. The 
trial judge instructed the jury, "if the de- 
fenrlants had only published the truth, 
they liad an unquestionable right to do 
that, and they must be acquitted." 

Blackstone, in his Commentaries, asserts 
that the trath could always be given in 
civil cases in justification of libel, and 
seems to consider the defendant's exemp- 
tion in such instances as extended to him 
in consideration of his merit in having 
warned the public against the evil prac- 
tices of a delinquent. He saye that it is a 
damnum absque injuria, intimating that 
the acts of the defendant who justifies a 
libelous publication does not constitute 
a wrong, in its legal sense, and then pro- 
ceeds to observe that this is agreeable to 
the reasoning of the civil law. 3 Bl. 
Comm. 12.=). This is illogical; and Starkie 
bases this exemption on the better reason 
that, in such instances, the plaintiff has 
excluded himself from his right of action 
at law by his own misconduct, and not 
to any merit appertaining to the defend- 
ant. When a plaintiff is really guilty of 
the offense imputed, he does not offer 
himself to the court as a blameless party, 
seeking a remedy for a malicious mischief. 
His original misbehavior taints the whole 
tran.saction with which it is connected, 
and precludes him from recovering that 
compensation to which all innocent per- 
sons would be entitled. Folk. Starkie. 
Sland. & L. (Amer. Ed.) § 692. 

There are many good and sufficient rear 
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sons why a publisher of a statement, true 
in fact, yet given to the public with a 
malicious design to create mischief, should 
be amenable to the criminal laws, and 
yet not be liable in a civil action. On gen- 
eral principles, no right to damages can 
be founded, on a publication of the truth, 
from the consideration that the reason 
tor awarding damages in every such case 
fails. The right to compensation, in point 
of natural justice, is founded on deception 
and fraud which have been practiced by 
the defendant to the detriment of the 
plaintiff. If the imputation is true, there 
is no deception or fraud, and no right to 
compensation. The criminal action in 
libel is supported to prevent and restrain 
the commission of mischief and inconven- 
ience to society. Take the case of two 
men who agree to engage together in fisti- 
cuffs; the law, for the protection of the 
peace of society, and to prevent greater 
collisions, may arrest and punish both 
combatants, and yet neither may be able 
to recover from the other personal dam- 
ages. Where a person makes the publica- 
tion solely to disturb the harmony and 
happiness of society, or to maliciously an- 
noy and injure the feeling of others, or to 
create misery by exposing the latent and 
personal defects of associates or acquaint- 
ances, the interests of the public require 
some preTeutive, notwithstanding the 
truth of the publication. This is fur- 
nished by the criminal law. But mere in- 
jury to the imagination or feeling, how- 
ever malicious it may be in its origin or 
painful in its consequences, is not proper- 
ly the subject of remedy by an action for 
damages. Such offenses, being unconnect- 
ed with any substantive right, are inca- 
pable of pecuniai-y admeasurement and re- 
dress. They admit of no exact definition ; 
and therefore to extend a remedy to such 
injuries generally would be productive of 
great uncertainty and inconvenience, and 
open far too wide a field of litigation. 
Again, it seems to be clear that a party 
who acquires an advantage by concealing 
the truth which he could not have at- 
tained to had he divulged it, so far is 
guilty of fraud in the concealment that he 
cannot upon any principle claim a right 
to acquire that benefit, and therefore 
cannot complain that he is injured by the 
publication of the truth. Starkie, Sland. 
& L. 35. In this view the truth hurts no 
one. 

In accordance with the doctrine that 
the defendant is justified in law, and ex- 
empt from all civil responsibility, if that 
which he publishes be true, it is provided 
in Civil Code, § 1^6, that, "in all actions 
mentioned in the last section, [libel and 
slander,] the defendant ma.v allege the 
truth of the matter charged as defama- 
tory, and may prove the same, and any 
mitigating circumstances, to reduce the 
amount of damages, or he may prove ei- 
ther. " This section of the Code may be 
construed to mean, "in actions for libel or 
slander, the defendant may allege the 
truth of the matter charged as defama- 
tory, aad may prove the same, [as a de- 
fense or full justification,] and [he may al- 
so allege] any mitigating circumstances 
[in the same answer] to reduce the 



amount of damages, or he may prove ei- 
ther [the truth as a defense or mitigating 
circumstances to reduce the damages.] " 
In other words, under the Code, the truth 
is afull justification in a civil action ; and, 
in the absence of justification, mitigating 
circumstances may be proved to reduce 
the damages; and justification and miti- 
gation may be set forth in the same an- 
swer, and the defendant may prove either 
or both. Gen. St. p. 653. 

If it be contended that, within the pro- 
vision of the constitution, the proof of 
the truth as a defense in a civil action is 
no justification, except it be also made 
to appear that the publication was had 
for justifiable ends, we answer that, in 
view of the rule of law applicable in such 
cases at the time of the adoption of the 
state constitution, we do not think such 
a construction proper. It is not in ac- 
cordance with the spirit or the letter of 
that instrument. It provides that in civil 
and criminal actions the truth may be 
given in evidence to the jury, and, where 
an accused is on trial,— that is, where a 
person charged with a crime for the pub- 
lication of alleged libelous matter is being 
tried, — he is not to be acquitted, except 
the publication is true, and the same was 
published for justifiable ends. In that 
event only is the accused party entitled 
to an acquittal. The word "accused" is 
used in the constitution, and, an "ac- 
cused" being one who is charged with a 
crime or misdemeanor, it cannot well be 
said to apply to a defendant in a civil ac- 
tion. If the motive of the party publish- 
ing the truth is to be consideied ia civil 
suits, under the constitution, then this 
section quoted, instead of operating to 
the protection of individuals charged in 
personal actions for damages for the pub- 
lication of alleged libelous matter, as was 
doubtless intended by the framers of the 
constitution, would have the effect to 
hold parties responsible in cases where 
at the common law they would be enti- 
tled to a verdict. The constitution con- 
tains no grant of powers to the legisla- 
ture. It is only a limitation on the exer- 
cise of its authority ; and the legislature, 
in its discretion, has the right to pass any 
act not violative of tlie state or federal 
constitutions. The object of section 11 of 
the bill of rights was to prevent the pas- 
sage of any law in Kansas restraining or 
abridging the liberty of spoeeh and of the 
press. By it the harsh rule of the common 
law, as generall.v recognized in libel prose- 
cutions, was greatly modified ; but we 
cannot seriously think that it was intend- 
ed thereby to abrogate that principle ol 
the common law, sustained and upheld 
under the exacting and arbitrary con- 
struction ol libels in England, that proof 
of the truth is a complete justification in 
all civil actions. Nor can we believe that 
thereby it was intended that the legisla- 
tive power of the state was forever de- 
prived of conferring the right upon a de- 
fendant in a civil action of libel to plead 
the truth of the words charged as a full 
and complete defense. To assert other- 
wise would be to assert that the constitu- 
tion abridged and curtailed the liberty 
of the press in civil actions more than the 
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common law, — more than the provisiona 
of the constitutions of other states. The 
modificatiou of the common law by the 
constitution we construe in favor of the 
liberty of the press, not against it. To 
conclude otherwise would be to ignore the 
popular sentiment in Kansas at the adop- 
tion of the constitution, and assume that 
the successful contestants in behalf of a 
free press were forgetful in their victories 
of its powerful influences In their behalf, 
or had unwittingly deprived themselves 
of rights allowed in England under the 
sway of despotic monarchs and the rule 
of arbitrary judges. The constitution of 
Rhode Island provides, "in all trials for 
libel, both civil and criminal, the truth, 
unless published from malicious motives, 
shall be sufBcient defense to the person 
charged." And it was held in that state 
that the truth of the charge is a good de- 
fense in a civil action for libel. Perry v. 
Man, 1 R. I. 263. 

From our review of the authorities, the 
provision of our constitution, the Civil 
and Criminal Codes, we deduce these im- 
portant i)rinciples: First. In all criminal 
prosecutions the truth of the libel is no 
defense unless it was for public benefit 
that the matters cliarged should be pub- 
lished; or, in other words, that the al- 
leged libelous matter was true in fact, and 
was published for justifiable ends; but in 
all such proceedings the jury have the 
right to determine, at their discretion, the 
law and the fact. Second. In all civil 
actions of libel brought by the party 
claiming to have been defamed, where the 
defendant alleges and establishes the 
truth of the matter charged as defama- 
tory, such defendant is justified in law, 
and exempt from all civil responsibility. 
In such actions the jury must receive and 
accept the direction of the court as to the 
law. Under this view, the court below 
misdirected the jury in a very material 
point, and properly, on attention being 
again called to the matter by a motion 
for a new trial, granted such motion, and 
set the case again for hearing. The in- 
structions given might have been applica- 
ble in a criminal proceeding, where the 
motive of the publication is important, 
and where the jury have a right to deter- 
mine the law as well as the fact ; but were 
erroneous in a civil action, where the 



facts charged were proven in justification. 
The instructions assumed that the truth 
is not a full and complete defense unless it 
was shown to have been published for 
good purposes and justifiable ends. This 
is not correct. If the charges made by the 
defendant are true, however malicious, no 
action lies. Root v. King, 7 Cow. 613, 
632; Townsh. Sland. & L. § 211; Foss v. 
Hildreth, 10 Alien, 76; Baum v. Clause, 5 
Hill, 196; 1 Starkie,Sland.& L. 229; Rayne 
V. Taylor, 14 La. Ann. 406. 

The plaintiff in error contends that the 
instructions could not have been preju- 
dicial to the defendant in error, as the 
plea of justification was insufHcient in 
form, and therefore the district court erred 
in granting a new trial. The answer, 
among other things, alleged "that the 
matters charged as defamatory were 
true. " No motion was filed in the case to 
make the answer more definite or certain ; 
no demurrer was presented; no objection 
taken to the evidence of the truth of the 
charge, as we can ascertain; and from the 
record we must assume that the case was 
tried on the theory that the defendant 
was attempting to show as justification 
the truth of the publication; and we may 
assume that the evidence tended to prove 
the truth of the publication. Under these 
circumstances, the point now^ made by 
the counsel of the plaintiff as to the im- 
materiality of the instructions is not well 
taken. The case was heard by thedistrict 
court on the supposition that the plea of 
justification w^as sufficiently formal; the 
instructions of the court discuss what is 
necessary to be shown to make the truth 
a full justification ; and, the jury having 
been misdirected in the hurry of the trial, 
no error was committed in setting aside 
the verdict. Had the action of the court 
been otherwise, on proper application we 
would have reversed the judgment. It 
any delay has resulted to the plaintiff in 
error in obtaining a speedy trial, it has 
been caused by the pendency of this pro- 
ceeding in error in this court, where it was 
brought by the plaintiff. For this action 
the defendant in error was not responsi- 
ble. 

The order of the district court setting 
aside the verdict of the jury In the case, 
and granting a new trial, is affirmed. 

All concurred. 



(See, also, Donaghue v. Gaffy, .53 Conn. 43, 2 Atl. Rep. 397; Rovce v. Maloney, 57 Vt 825; Perry 
V. Porter, 124 Mass. 338; Drake v. State, (N. J. Sup.) 20 Atl. Rep. 747; Hathorn v. Spring Co., 44 Hub, 
SOS; Ellisv.Buzzell, 60Me. 209.) »- i re.-. 
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1. Qualified privilege. 



(73 Md. 87, 20 Atl. Rep. 774.) 

Fkesh v. Cutter. 

( 7ourt of Appeals of Maryland. Nov. 13, 1890. ) 

L BliAitder — Privileged Commuxicatioxs— Char- 
acter OP Servant. 

Wtere the former master of one who is about 
to enter the service of another, voluntarily, in 
good faith, without malice, in the honest belief 

lat he is discharging a duty to his neighbor, and 



with a full conviction of the truth of his words, 
tells the new master that the servant has stolen 
from him, the communication is privileged. 

2. Same. 

Punitive damages cannot be allowed In such 
case without a finding of malice. 

3. Same. 

The speaking of such words to a person other 
than the new master would not be privileged, 
though made with a belief in their truth. 
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*. Samb — Plbadiso. 

A plea of privileged communication, which 
merely avers that defendant spoke the words to 
a neighbor who was about to employ plaintifl, in 
the bona Ude performance of a duty, without 
malice, and with an honest belief that they were 
true, is bad, as not being sufSciently specific. 

Appeal from circuit court, AVashington 
county. 

The pleas herein successfully demnrrred 
to were as follows: "And the defend- 
ant, for a second ijlea, says that he hon- 
estly and bona fide believed the words 
spoken by him were true, and that he 
spoke them to a neighbor ^^ho had em- 
ployed the plaintiff, or was about to em- 
ploy him, and that he spoke the words to 
said neighbor in the bona Sde perform- 
ance of a duty, and without malice; and 
for a third plea the defendant says that, 
when he spoke the alleged slanderous 
words set forth In the declaration, he 
honestly and bona fide believed them to 
be true, and that he spoke them only to a 
neighbor, Mr. Charles Allen, who had em- 
ployed, or -was about to employ, theplain- 
tiff, and that bespoke the said words to 
said neighbor In the bona Sde perform- 
ance of a duty, and without malice. " 

Argued before Ai>tey, C. J., and Bry.4n, 
Miller, Irving, Fowler, Briscoe, and 
McSherky, JJ. 

Jas. A. McHerry and H. H. Keedy, for 
appellant. David VV. Sloan. D J. Black- 
iston, and Edward Stake, for appellee. 

McSherry, J Jacob Cutter sued George 
H. Fresh for defamatory words alleged to 
have l)een spoken by the latter of and 
concerning the former. Cutter had at one 
time been an emx^loyee of Fresh, but after 
he ceased to occupy thatrelation, and had 
entered, or was about to enter, the serv- 
ice of one Allen, Fresh, of his o« n accord, 
and without solicitation or inquiry on the 
part of Allen, said to Allen, "He [mean- 
ing the plaintiff] stole as good as two 
hundred dollars from me, and I want the 
money." These are the alleged defama- 
tory words. It ^as shown by the evi- 
dence that several persons had communi- 
cated information to Fresh which induced 
him to believe that Cutter had while in 
his employment stolen from him. It was 
also shown that when he learned that his 
neighbor Allen had employed Cutter, he, 
Fresh, honestly believed that it was his 
duty to Inform Allen of what he knew 
concerning Cutter; and that he told Allen 
these things voluntarily, and without be- 
ing requested, honestly believing it was a 
duty he owed to his neighbor, and for 
the'sole purpose of putting Allen upon his 
guard. He testified tliat he had not been 
actuated by malice or ill will, and that 
be had never had any bad feeling against 
Cutter. There was someevidence tliatthe 
words complained of had been spoken by 
Fresh to a person named (;iick, though 
the latter was unable to state whether 
the language used by the defendant was 
"took" or "stole." 

This brief outline of the fat'ts is sufficient 
to indicate that the principal question 
which we are called upon to decide on this 
appeal is whether the statement made by 
Fresh to Allen, under the circumstances 



named, was a privileged communication 
or not. If privileged, all the authorities 
agree in holding that it is not absolutely 
or unqualifiedly, but only conditionally, 
so. If falsely and maliciously made, it 
would beactionable. Malice is the founda- 
tion of the action, and in ordinary cases 
is implied from the slander; but there may 
be justification from the occasion, and 
when this appears, an exception to the 
general rule arises, and the words must be 
proved to be malicious as well as false. 
Beeler v..Iackson,(i-t Md.593,2 Atl. Rep. 916. 
This justification from the occasion arises, 
in the class of cases now being considered, 
when a communication is "made bona 
fide upon any subject-matter in which the 
party communicating has an interest, or 
in reference to which he has a duty. If 
made to a party having a corre.sponding 
interest or duty, " although the commu- 
nication "contained criminating matter 
which, without thi.s privilege, would be 
slanderous and actionable; and this 
though the duty be not a legal one, but 
only a moral or social duty of imperfect 
obligation." Harrison v. Bush, 5 El. & 
Bl. 34i. It seems to be generally conced- 
ed, as falling within this principle, that 
where a master gives a character of a 
servant, unless the contrary be expressly 
proved, it will be presumed, that the 
character was given without malice, and 
the plaintiff, to support the action, must 
prove that the character was both falsely 
and maliciously given; and, although the 
statement as to the character should be 
untrue in fact, the master will be held jus- 
tified by the occasion, unless it can be 
shown that in making the statement he 
was actuated by a malicious feeling, and 
knowingly stated what was untrue and 
injurious. Starkie, Sland. & L. 2.53. If, 
under the conditions justnamed,thpstate- 
ment be made in response to an inquiry, 
It w^ould undoubtedly be privileged. 
Weatherston v. Hawkins, 1 Term R. 110; 
Child v. Affleck, .9 Barn. & C. 403. But in 
the case at bar it is conceded that the in- 
formation was given by the appellant to 
Allen voluntarily, and not in response to 
any inquiry whatever, and this is sup- 
posed to take the case out of the privi- 
lege. It is not perceived why this circum- 
stance should make any difference if the 
party has acted honestly, fairl.y, and 
without malice, though, when the infor- 
mation has been voluntarily given, this 
fact, it has been said, may in some cases 
have a tendency to disclose the motive of 
the publisher in making the publication. 
Townsh. Sland. & L. § 241. Without re- 
viewing the decided cases, it may be said 
that the weight of authority is to the 
effect that the mere fact of the communi- 
cation being voluntarily made does not 
necessarily exclude it as a non-j)rivileged 
communication, for a publication war- 
ranted by an occasion apparently benefi- 
cial and honest is not actionable', in the 
absence of express malice. Starkie, 
Sland. & L. 253. Or, as stated in Odgers, 
Sland. & L. 202: "If it were found that 
I wrote systematically to every one tr 
whom the plaintiff applied for work, the 
jury would probably give damages 
against me. On the other hand, if B. was 
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an intimate friend or a relation of mine, 
an(] there was no other evidence of mal- 
ice except that 1 volunteered the informa- 
tion, the occasion vpould still be privi- 
leged. " Rogers v. Clifton, 3 Bos. & P. 587 ; 
Pattison v. Jones, 8 Barn. & C. 585. It 
is a question for the court whether the 
statement, if made in good faith, and 
without malice, is thus privileged. But 
the plaintiff has the right, notwithstand- 
ing the privileged character of the com- 
munication, to go to the jury if there be 
evidence tending to show actual malice, 
as when the words unreasonably impute 
crime, or the occasion of their utterance 
is such as tf) indicate, by its necessary 
publicity, or otherwise, a purpose wrong- 
fully to defame the plaintifi. Dale v. Har- 
ris, 109 Mass. 196; Brow v. Hathaway, 13 
Allen, 239; Somerville v. Hawkins, 10 C. B. 
583; Gassett v. Gilbert, 6 Gray, 94. Or 
malice may be established by showing 
that the publication contained matter not 
relevant to the occasion. Townsh. 
Sland. & L. § 245. Expressions in excess 
of what the occasion warrants do not 
per se take away the privilege, but such 
excess may be evidence of malice. Ruck- 
ley v. Kiernan, 7 Ir. C. L., 75; Hotch- 
kiss V. Porter, 30 Conn. 414. It follows 
from these principles that if the com- 
munication made to Allen was made in 
good faith, without malice, in the hon- 
est belief of its truth, and under the con- 
viction that it was a duty which Fresh 
owed to Allen to make it, the words com- 
plained of would not be actionable be- 
cause privileged, though spoken volun- 
tarily. It is equally clear that if the 
words spoken were known to be false 
and were maliciously spoken, or were vol- 
untarily spoken to one to whom Fresh 
owed no duty, in the sense heretofore 
mentioned, the words would be actiona- 
ble, because not within the privilege. 

In view of these conclusions, there was 
error in granting the appellee's first and 
second instructions. Those instructions 
areas follows, viz. : "The plaintiff prays 
the court to instruct the jury that it they 
shall believe from the evidence that the 
words charged in the declaration were 
spoken of and concerning the plaintiff by 
the defendant, in the presence and hearing 
of other persons than the plaintiff, then 
the plaintiff is entitled to recover in this 
action." "That if the jury shall find for 
the plaintiff, they may award such dam- 
ages as they in their judgment shall think 
justified by all the circumstances of the 
case, not only for the purpose of giving 
compensation for the injury done to the 
plaintiff, but also for the purpose of pun- 
ishing the conduct of the defendant. " The 
first instriiction was wrong in omitting 
all reference to the defense of privilege. It 
directed the jury to find for the plaintiff if 
they believed the defendant spoke the 
words in the presence and hearing of oth- 
er persons tijan the plaintiff. Under this 
instruction, the jury were required to re- 
turn a verdict against the defendant, even 
though they were satisfied that the words 
were spoken to Allen alone, in good faith, 
without malice, in the full belief of their 
truth, and under the honest conviction 
that Fresh was only discharging a social 



duty to his neighbor in making the com- 
munication. This entirely ignored the 
question of privilege, which was the only 
defense relied on by the appellant. Tbe 
second instruction was also erroneous. 
It allowed punitive damages to be recov- 
ered even though the jury were not re- 
quired to find the existence of actual mal- 
ice on the part of the appellant. In casos 
of this character, such is not the law. If 
the occasion brings the VFOrds within a 
qualified privilege, no damages can be re- 
covered at all, unless the plaintiff shows 
that actual malice prompted the publica- 
tion or utterance. The jury should have 
been so instructed ; but they were permit- 
ted, not merely to assess damages, but 
punitive damages, without any regard 
whatever to the question of malice. It is 
true these instructions were taken literal- 
ly from the case of Padgett v. Sweeting, 65 
Md. 404, 4 Atl. Rep. 887, where they were 
held by this court to be correct. But that 
case was widely different from the one at 
bar. In the former there was no question 
of privilege. The words, as here, were ac- 
tionable per se, but were not, as in this 
case it is alleged, spoken on any occasion 
which justified their utterance. Under the 
conditions in Padgett's Case, the instruc- 
tions were proper. But the same instruc- 
tions could not be given in a case like the 
one before us now, without ignoring all 
the circumstances admitted in evidence re- 
specting the occasion of the publication, 
the motive which inspired it, the belief of 
the defendant in its truth, and the honest.y 
and good faith of its utterance. 

The circuit court properly rejected the 
appellant's first and third prayers. They 
were defective in several particulars. The 
first one omits to submit to the jury to 
find whether the words spoken by the ap- 
pellajit to Allen were the words com- 
plained of, and it forbids a recovery at all 
if thecommunication made to Alien, what- 
ever it was, was made in good faith, and 
without malice, even though made to oth- 
ers on an occasion not privileged. In 
effect, it told the jury, if the evidence sus- 
tained the hypothesis of the prayer, to find 
for the defendant, notwithstanding the 
evidence before them respecting the state- 
ments made to the witness Click. The 
second prayer, after submitting to the jury 
to find the good faith, honest belief, sense 
of duty, and want of malice on the part 
of the appellant, concludes thus: "Then 
the verdict of the jury, on account of the 
said communication to said Allen, must 
be for the defendant." The declaration 
alleges that the words were spoken to di- 
vers good and worthy citizens of the 
state. There was some evidence, as we 
have already stated, tending to show that 
Click was one of the persons; and the 
legal sufficiency of that evidence was not 
brought into question by a prayer for in- 
structions. If the jury believed it, and 
founded a verdict upon it, they would 
have been required, had this prayer been 
granted, to specifically declare that they 
found, under this pra.ver, for the defend- 
ant as to the words spoken to Allen, and 
for the plaintiff as to the same words 
spoken to Click. The conclusion of the 
prayer was misleading and calculated to 



SLANDER AND LIBEL. 



139 



eonfiise the jury. While it is true that the 
words spoken would not be actionable un- 
der certain conditions when spoken to Al- 
len, and would be actionable in the ab- 
sence of those conditions when spoken to 
Click, all that the court could properly do 
in such a case would be to submit hypo- 
thetically to the jury tlie finding of facts 
which created the privilege in the one in- 
stance, and the opposite facts whicli de- 
stroyed it in the other, and to define to 
the jury the legal conclusions arising from 
those different hypotheses. A specific in- 
struction to find for the defendant as to 
one of these hypotheses, without any ref- 
erence whatever to tlie other, would have 
been misleading. The appellant pleaded 
snecially the privileged character of the 
Communication, and the appellee demurred 
to the pleas. The court sustained the de- 
murrer, and in this we think no error is to 
be found. The pleas were too general. 
Odgers, Sland. & L. 644, 645. The third 
prayer of the appellee merely defined the 
meaning of the term "malice, " and was 
free from objection. For the error indicat- 
ed in granting the appellee's first and sec- 
ond prayers, the judgment must be re- 
versed, and a new trial must be awarded. 



•(Ill N. T. 143; 19 N. E. Rep. 75.) 

Byaji v. Collins et al. 

(Court of Appeals of New York. Nov. 27, 1888.) 

1. Libel and Slander — Privileged Communica- 

tions — Character of Suitor. 
A libelous letter to an unmarried woman con- 
cerning her suitor, not written at her request, 
but appearing to have been written at the in- 
stance of mutual friends, for the purpose of pre- 
venting her marriage to him, is not privileged 
by reason of previous friendship, nor by reason ol 
a request made four years before, and before the 
acquaintance of the suitor was made, for infor- 
mation of anything known to the writer concern- 
ing any young man the person addressed "went 
with, " or any young man in the place. 

2. Same— CoNEiDBSTiAL Communications. 
Defamatory words are not privileged because 

uttered in strictest confidence by one friend to 
another, nor because they are uttered after the 
most urgent solicitation, nor because the inter- 
view in which they are uttered is obtained at the 
instance of the person slandered. 

3. Same — Implied Malice. 

Malice is implied as well from oral as from 
written defamation, where the communication is 
not privileged. 

Danforth, J., dissenting. 

Reversing 39 Hun, 204. 

Appeal from supreme court, general term, 
fifth department. 

Action by William J. Byara against Jen- 
nie E. Collins, and Alfred H. Collins, her 
husband, for libel and slander. Judgment 
for defendants was affirmed at general 
term, and plaintiff appeals. 

A. J. Abbott, for appellant. James 
Wood, for respondents. 

Earl, J. The general rule is that in the 
case of a libelous publication the law im- 
plies malice, and infers some damage. 
What are called "privileged communica- 
tions" are exceptions to this rule. Such 
communications are divided into several 
classes, with ore only of vvliich we are 
concerned iu this case, and that is gener- 



ally formulated thus; "A communication 
made bona tide upon any subject-matter 
in which the party communicating has 
an interest, or in reference to which he has 
a duty, is privileged, if made to a person 
having a corresponding interest or duty, 
although it contain criminating matter 
which, without this privilege, would be 
slanderous and actionable; and this 
though the duty be not a legal one, but 
only a moral or social duty of imperfect 
obligation." The rule was thus stated in 
Harrison v. Bush, 5 El. & Bl. 344, and has 
been generally approved by judges and 
text-writers since. In Toogood v. Spy- 
ring, 1 Cromp. M. & E. 181, an earlier case, 
it was said that the law considered a 
libelous "publication as malicious unless 
it is fairly made by a person in the dis- 
charge of some public or private duty, 
whether legal or moral, or in the conduct 
of his own affairs in mattei-s where his in- 
terest is concerned;" and that statement 
of the rule was approved liy Folgek, J., 
in Klinck v. Colby, 46 N. Y. 427, and in 
Hamilton v. Eno, 81 N. Y. 116. In White 
V. Nicholls, 3 How. 266, 291, it was said 
th«t the description of cases recognized as 
privileged communications must be under- 
stood as exceptions to the general rule, 
and "as being founded upon some appar- 
ently recognized obligation or motive, 
legal, moral, or social, which may fairiy 
be presumed to have led to the publica- 
tion, and therefore prima facie relieves it 
from that just implication from which the 
general law is deduced." 

Whether within the rule as defined in 
these cases a libelous communication is 
privileged, is a question of law ; and when 
upon any trial it has been held as matter 
of law to be privileged, then the burden 
rests upon the plaintiff to establish as 
matter of fact that it was maliciously 
made, and this matter of fact is for the 
determination of the jury. It has been 
found difficult to frame this rule in any 
language that will furnish a plain guide 
in all cases. It is easy enough to apply 
the rule in cases where both parties — the 
one making and the one receiving the com- 
munication — are interested in it, or where 
the parties are related, or where it is 
made upon request to a party who has an 
interest in receiving it, or where the par- 
ty making it has an interest to subserve, 
or where the party making it is under a 
legal duty to make it. But when the 
privilege rests simply upon the moral du- 
ty to make the communication, there has 
been much uncertainty and difficulty in 
applying the rule. The difficulty is to de- 
termine what is meant by the term "mor- 
al duty," and whether in any given case 
there is such a duty. In Whiteley v. 
Adams, 15 C. B. (N. S.) 393, Ehlb, C. J., 
said: "Judges who have had from time 
to time to deal with questions as to 
whether the occasion justified the speak- 
ing or the writing of defamatory matter 
have all felt great difficulty in defining 
what kind of social or moral duty, or 
what amount of interest, will afford a 
justification;" and in the same case 
Byljes, J., said tne application of the rule 
"to particular cases has always been at- 
tendee' with the greatest difficulty, the 
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combinations of circumstances are ho infi- 
nitely various." 

The rule as to privileged communica^ 
tions should not be so extended as to 
open wide the flood-gates of injurious 
gossip and delaniation, bj' which private 
character may be overwhelmed, and irrep- 
arable mischief done; and yet it should 
he so administered as to give reasonaole 
protection to those who make and receive 
communications in which they are inter- 
ested, or in reference to which they have 
a real, not imaginary, duty. Every one 
owes a moral duty not, as a volunteer in 
a matter in which he has no legal duty 
or personal interest, to defame another 
unless he can find a justification in some 
pressing emergencv. In Coxhead v. Rich- 
ards, 2 Man. G. & S. *.=)69, *601, Coltman, 
J., said: "The duty of not slandering 
your neighbor on insufficient grounds is 
so clear that a violation of that duty 
ought not to be sanctioned in the case of 
voluntary communications, except under 
circumstances of great urgency and gravi- 
ty. It may be said that it is very hard 
on a defendant to be subject to heavy 
damages when he has acted honestly, 
and when nothing more can be imputed 
to him than an error in judgment. It 
may be hard, but it is very hard, on the 
other hand, to be falsely accused. It is 
to be borne in mind that people are but 
too apt rashly to think ill of others. The 
propensity to tale-bearing and slander is 
so strong among mankind, and when 
suspicions are infused men are so apt to 
entertain them without due examination, 
in cases where their interests are con- 
cerned, that it is necessary to hold the rule 
strictly as to any officious intermeddling 
by which the character of others is affect- 
ed. " And in the same case Cresswell, J., 
said: "If the property of the ship-owner 
on the one hand was at stake, the charac- 
ter of the captain was at stake on the 
other; and I cannot but think that the 
moral duty not to publish of the latter 
defamatory matter which he did not 
know to be true was quite as strong as 
the duty to communicate to theship-own- 
er that which he believed to be true." 

One may not go about in tlie com m unity, 
and, acting upon mere rumors, proclaim to 
ever3-body the supposed frailties or bad 
character of his neighbor, however firmly 
he may believe such rumors, and be con- 
vinced that he owed a social duty to 
give them currency, that the victim of 
them may be avoided; and ordinarily 
one cannot with safet.y, however free he 
may be from actual malice, as a volun- 
teer, pour the poison of such rumors into 
the ears of one who might be affected if 
the rumors were true. I cite a few cases 
by way of illustration. In Godson v. 
Home, 1 Brod. & B. 7, one Noah solicited 
the plaintiff to he his attorney in an ac- 
tion. The defendant, apparently a total 
stranger, wrote to Noah, to deprecate 
his so employing the plaintiff, and this 
■was held to be clearly not a confidential 
or privileged communication. In Storey 
V. Challands, 8 Car. & P. 2:'A. one Hersford 
was about to deal with the plaintiff, when 
he met the defendant, who said at once, 
without his opinion beinv asked at all. 



"If you have anything to do with Storey 
you will live to repent it. He is a most 
unprincipled man," etc.; and Lord Den- 
man directed a verdict for the plaintiff, be- 
cause the defendant began by making the 
statement without waiting to be asked. 
In York v. Johnson, il(i Mass. 4S2, the 
defendant, a member of a church, wao 
appointed, with the plaintiff and other 
members of the church, on a committee 
to prepare a (Jhristmas festival for the 
Sunday-school. He declined to serve, 
and, being asked his reason bj' Mrs. New- 
ton, a member of the committee, said 
that a third member of the committee, 
a married man, had the venereal disease, 
and, being asked where he got it said he 
did not know, but that " he had been with 
the plaintiff," who was a woman; and 
it was held that this was not a privileged 
communication. There was no question 
of the defendant's good faith and reason- 
able grounds of belief in making the com- 
munication, and yet Devens, J., in the 
opinion said : "The ruling requested by 
the defendant, that the comuiunicatiou 
made by him to Mrs. Newton was a priv- 
ileged one, and not actionable except 
with proof of express malice, was proper- 
ly refused. There was no duty which he 
owed to Mrs. Newton that authorized 
him to inform her of the defamatory 
charges against the plaintiff, and no inter- 
est of his own which required protection 
justified it. He had declined to serve up- 
on the same committee with Mrs. York, 
but he was under no obligation to give 
any reason therefor, however persistently 
called upon to do so , and, even if Mrs. 
Newton had an interest in knowing the 
character of Mrs. York as a member of 
the same church, it was an interest of 
the same description which every mem- 
ber of the community has in knowing the 
character of other members of the same 
community with whom they are necessa- 
rily brought in contact, and would not 
shield a person who uttei'ed words other- 
wise slanderous. " 

Having thus stated the general princi- 
ples of law applicable to a case like this, 
1 will now bring to mind the facts of 
this case so far as they pertain to the de- 
famatory letter. The plaintiff was a law- 
yer, and had been engaged in the practice 
of his professsion at Caledonia for several 
months, and resided there at the date of 
the letter. Miss Dora McNaughton and 
the defendant also resided there. The 
plaintiff was on terms of social intimacy 
with Dora, and was paying her attention 
with a view to matrimony, and sometime 
subsequently married her. Mrs. Collins 
was about twenty-five years old, two 
years and a halt younger than Dora, and 
was married November 2, 187.5; and prior 
to that she had always resided within a 
mile and a half from the residence ol 
Dora, and they had been very intimate 
friends. Dora had a father, and no broth- 
er, and Mrs. Collins had a brother. Dur- 
ing the time of this intimacy, and at some 
time before the marriage of Mrs. Collins, 
Dora repeatedly requested of her that if 
she "knew anything about any young 
man she went with, or in fact any young 
man in the place, to tell her, because her 
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father did uot go out a sretit deal, and 
had no means of knowing, and people 
would not be apt to tell him;" that she, 
Mrs. Collins, had a brother, and would 
be more apt to hear what was said about 
young men, and Dora wished her to tell 
what she knew. Their intimacy con- 
tinued after the marriage of Mrs. Collins 
until January before the letter was writ- 
ten, when a coldness sprang up between 
them. They became somewhat estranged, 
and their intimacy ceased. Mrs. Collins 
testified that when she wrote the letter 
she thought just as much of Dora as if 
she had belouf^ed to her family; that she 
had heard the defamatory rumors, and be- 
lieved them, and therefore did not wish 
her to marry the plaintiff. It must be 
observed that the request of Dora to ifrs. 
Collins for information about young men 
was not made when she was contemplat- 
ing marriage to any young man, and that 
the request was not for information about 
any particular young man, or about any 
young man in whom she had anyinterest, 
but it was for information about the 
young men generallj- with whom she as- 
sociated. >Jor, literally construing the 
language, did Dora wish for information 
as to the gossip and rumors afloat as to 
young men. What she aslsed for was 
such facts as Mrs. Collins kuew, and not 
for her opinion about young men, or her 
estimation of them. But if we assume 
that the request was for information as to 
all the rumors about young men which 
came to the knowledge of Mrs. Collins, 
the case of the defendant is not improved. 
At that time the plaintiff was not within 
Dora's contemplation, as she did not know 
him until long after. The request was 
not for information as to any young man 
who might pay her attention with a view 
to matrimony, it was for information 
about all the young men in her circle. 
Mrs. Collins was not related to her, and 
was under no duty to give the informa- 
tion, and Dora had no sufficient interest 
to receive the information. Mrs. Collins 
was under no greater duty to give the 
information to Dora than to any oi the 
other young ladies of her acquaintance in 
the same circle She could properly tell 
what she knew about young men, but 
could not defame them even upon request 
by telling what she did not know, what 
nobody knew, but what she believed upon 
mere rumors and hearsay to be true. The 
mere fact that she was requested or even 
urged to give the information did not 
make the defamatory communication 
privileged. York v. Johnson, supra. 

But there is no proof that this letter 
was written to Dora in pursuance of an.v 
request made by her four years before its 
date, and there was no evidence which au- 
thorized the jury to find so, if they did so 
find. On the contrary, it is clear that 
Dora would not at the time have gone to 
Mrs. Collins for any information as to the 
plaintiff if she had desired any, and that 
she did not wish for the information from 
ber; and that this was knowu to Mrs. 
Collins the language of the letter clearly 
Hhows. In the defendant's answer it is al- 
leged that Mrs. Collins' letter was prompt- 
<^d by her friendship for Dora, and by the 



solicitations of "mutual friends to Inter- 
fere in the matter and break off the rela- 
tions which seemed to exist between the 
plaintiff and Dora, " and there is no aver- 
ment that it was written in pursuance ol 
any request coming from Dora. The let- 
ter itself, as well as the evidence of Mrs. 
Collins, shows unmistakably that it was 
thus prompted. Mrs. Collins did not tes- 
tify that she wrote the letter in pursuance 
of any request of Dora, and the action wao 
not tried upon that theory, and no ques- 
tion as to the request was submitted to 
the jury. The trial judge charged the jury 
broadly that if the relations of Dora and 
Mrs. Collins were of such an intimate 
character as to warrant the latter in 
warning the former "against a person 
whom she had reason to believe was not 
a fit person, and if Mrs. Collins acted fair- 
ly, in good faith, conscientiously, although 
mistakenly, there can be no recovery 
against her" upon the count in the com- 
plaint for libel; and then the court said: 
" Did Mrs. Collins, in writing that letter, 
act fairly, act judiciously, not in the mat- 
ter of good taste, but did she with the 
facts which had been brought to her mind 
act in a consc^ientious and proper manner? 
If she did, if she acted as an ordinarily pru- 
dent person would act under the same cir- 
cumstances, if she had probable ground 
for her belief, she was justified in writing 
the letter. " Mrs. Collins then appears as 
a mere volunteer, writing the letter to 
break up relations which she feared might 
lead to the marriage of the plaintiff to 
Dora. If she had been the mother of Dora, 
or other near relative, or if she had been 
asked by Dora for information as to the 
plaintiff's character and standing, she 
could with propriety have given any in- 
formation she possessed affecting his char- 
acter, provided she acted in good faith, 
and without malice. But a mere volun- 
teer, having no duty to perform, no inter- 
est to subserve, interferes with the rela- 
tions between two such people at her 
peril. The rules of law should uot be so 
administered as to encourage such inter- 
meddling, which may not onlj' blast repu- 
tation, but possibly wreck lives. In such 
a case the duty not to defame is more 
pressing than the duty to communicate 
mere defamatory rumors not known to 
be true. 

Some loose expressions may doubtless 
be found in text-books and judicial opin- 
ions supporting the contention of the de- 
fendant that this letter was in some sense 
a privileged communication. But after a 
verj' careful research I believe there is 
absolutely no reported decision to that 
effect. The case which is as favorable to 
the defendant as any, if not more favora- 
ble than any other, is that of Todd v. 
Hawkins, 8 Car. & P. 88. In that case a 
widow being about to marry the plain- 
tiff, the defendant, who had married her 
daughter, wrote her a letter containing 
imputations on the plaintiff's character, 
and advising a diligent and extensive in- 
quiry into his character; and it was held 
that the letter was written on a justifiable 
occasion, and that the defendant was jus- 
tified in writing it, provided the jury were 
satisfied that in writing it he acted bona 
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tide, although the imputations contained 
in the letter were false, or based upon the 
most erroneous information, and if he 
used expressions however harsh, hasty, 
or untrue, yet bona £de, and believing 
them to be true, he was Justified in so do- 
ing. The letter was held privileged solely 
upon the ground of the near relationship 
existing between the widow and the de- 
fendant, her son-in-law, which justified his 
voluntary interference. But the judge ex- 
pressly stated that if the widow and defend- 
ant had been strangers to each other there 
would have been a mere question of dam- 
age. A case nearer in pointls that of Count 
Joannes v. Bennett, 5 Allen, 169. There it 
was held that a lettertoa womancontain- 
ing libelous matter concerning her suitor 
cannot be justified on the ground that the 
■writer was her friend and former pastor, 
and that the letter was written at the re- 
quest of her parents, who assented to all 
its contents. The decision was put upon 
the ground that in writing the letter the 
defendant had no interest of his own to 
serve or protect; that he was not in the 
exercise of any legal or moral duty; that 
the proposed marriage did not even in- 
volve any sacrifice of his feelings or injury 
to his affections, and did not in any way 
interfere with or disturb his personal or 
social relations ; that the person to whom 
the letter was addressed was not con- 
nected with him by the ties of consan- 
guinity or kindred, and that he had no 
peculiarinterestinher. Some years before, 
the same learned court decided the case of 
Krebs v. Oliver, 12 Gray, 239, wherein it 
was held that statements that a man has 
been imprisoned for larceny, made to the 
family of a woman whom he is about to 
marry, by one who is no relation of either, 
and not in answer to an inquiry, are not 
privileged communications. In the opin- 
ion it is said: '"A mere friendly acquaint- 
ance or regard does not impose a duty of 
communicating charges of a defamatory 
character concerning a third person, al- 
though they may he told to one who has 
a strong interest in knowing them. The 
duty of refraining from the utterance of 
slanderous words without knowing or as- 
certaining their truth far outweighs any 
claim of mere friendship. " I am therefore 
of opinion that the letter was in no sense, 
upon the facts as they appear in the rec- 
ord, a privileged communication. 

There was also error in the court below 
as to the verbal slanders alleged in the 
second cause of action; and what I have 
already said applies in part to these verbal 
slanders. There wasnosubstantial denial 
of theseslandersinthe answer, and there is 
no dispute in the evidence that they were 
uttered, and there can beno claim upon the 
evidence that they were justified. The 
trial judgecharged the jury thatthewords 
were slanderous. But he said to them 
that "there is not that presumption of 
malice in the case of oral slanders that 
there is in the case of a deliberate writing. " 
This was excepted to by plaintiff's coun- 
sel, and was clearlj' erroneous. In tlie 
case of oral defamation, as in the case of 
written, if the words uttered were not 
privileged the law implies malice. The 
ludge further charged the jury, In sub- 



stance, that the words. If uttered under 
the circumstances testified to by Mrs. Col- 
lins, were privileged. She testified. In sub- 
stance, that she uttered the words to Mr. 
Cameron in confidence, after the most ur- 
gent solicitation on his part that she 
should tell him what she knew about the 
plaintiff. But defamatory words do not 
become privileged merely because uttered 
in the strictest confidence by one friend to 
another, nor because uttered upon the 
most urgent solicitation. She was under 
no duty to utter them to him, and she 
had no interest to subserve by uttering 
them. He had no interest or dut.v to hear 
the defamatory words, and had no right 
to demand that he might hear them ; and 
under such circumstances there is no au- 
thority holding that any privilege attach- 
es to such communications. There was 
no evidence that would authorize a jury 
to find that Cameron sought the interview 
with Mrs. Collins as an emissar.v from or 
agent of the plaintiff, or that at the plain- 
tiff's solicitation or instigation he ob- 
tained the slanderous communications 
from her; and he did not profess or as- 
sume to act for him on that occasion. He 
was the mutual friend of the parties, and 
seems to have sought the interview with 
her either to gratify his curiosity, or to 
prevent the impending litigation between 
the parties. But, even if he obtained the 
interview with her at the solicitation of 
the plaintiff and as his friend, she could 
not claim that her slanderous words ut- 
tered at such intervievr were privileged. 
The trial judge therefore erred in refusing 
to charge the jury that there was no ques- 
tion for them as to the second cause of ac- 
tion but one of damages. 

Therefore, without noticing other excep- 
tions to rulings upon the trial, for the fun- 
damental errors herein pointed out the 
judgment should be reversed, and a new 
trial granted. 

All concurred, except Danfoeth, J., 
who dissented. 



(46 N. T. 188.) 

SuNDERLiN et al. V. Bradstreet et a/. 

{Court of Appeals of New York. Sept. 7, 1871.) 

Libel — Peivileged Communications — Mercan- 
tile Agency. 
Proprietors of a mercantile agency, whose bus- 
iness is collecting and communicating to sub- 
scribers information as to the cUaracter, credit, 
and pecuniary responsibility of merchants, are 
liable for a false and iniurious report of the fail- 
ure of certain merchants, published and circu- 
lated among all the subscribers; as such a com- 
munication is privileged only when made in good 
faith, to one having an interest in the informa- 
tion. That the libelous statement was in cipher, 
understood by the subscribers only, is not ma- 
terial. 

Appeal from supreme court, general 
term, seventh judicial district. 

Action by Lewis Sunderlin and others 
against Henry Bradstreet and others for 
libel. Defendants, proprietors of a mer- 
cantile agency, published and circulated 
among tlie subscribers to their agency a re- 
I port that plaintiffs, who were merchants, 
had failed. The report was admitted to 
be false. At the trial, a verdict was ren- 
dered for plaintiffs, and defendants' excep 



SLANDER AND LIBEL. 



14S 



tions were ordered to be heard in the first 
instance at the general term, which over- 
ruled the exceptions, and directed judg- 
ment for plaintiffs on the verdict. Defend- 
ants appealed from the judgment. 

Delii\-;in F. Clark, for appellants. IT', i*. 
Cogswell, for respondents. 

Allen, J. The only question presented 
by the appeal has respect to the character 
and occasion of the publication of the al- 
leged libel, and is, whether the circum- 
stances and occasion of the publication 
were such as to absolve the defendants 
from liability, in the absence of proof of 
express malice; that is, whether it is 
within the protection of privileged com- 
munications. We might properly decide 
this question upon the authority cf Tay- 
lor V. Church, 8 N. Y. 452, in whicli this 
precise question was determined by a 
unanimous court, seven judges taking 
part in the decision, the other judge re- 
fraining from expressing an opinion, for 
the reason that he was not present at 
the argument. The point was made upon 
the trial of the action, and presented by 
counsel upon appeal in this court, and 
was material to be decided for the guid- 
ance of the court below, upon a retrial 
which this court ordered, inasmuch as, it 
the publication was privileged, it would 
probably be fatal to the plaintiff's cause 
of action, and the court, by a deliberate 
and formal resolve, adjudged that the al- 
leged libel was not a privileged communi- 
cation. The circumstances under which 
this judgment was giren, as well as the 
method adopted by the judges in determin- 
ing this precise question by a formal dec- 
laration, entitle the decision to peculiar 
weight as an authority. That case can- 
not be distinguished from this in any cir- 
cumstance favorable to the defendant. 

The decision, iis abstracted by the re- 
porter, was that "one who undertalves, 
for an association of merchants in ?«ew 
York, to ascertain the pecuniary stand- 
ing of merchants and traders residing in 
other places, who are customers of some 
of the members of the association, and 
who furnishes reports to all the members 
of the association, irrespective of the ques- 
tion whether they have an interest in 
the question of the standing of such mer- 
chants and traders, is liable for any false 
report made by him prejudicial to the 
credit of the subject of it, although made 
honestly, and from information upon 
which he relied." In the case before us, the 
defendants were in no sense the agents of 
an association of merchants, or of their 
patrons. Of their own volition, and for 
their own profit, they established a bureau 
for collecting and disseminating informa- 
tion as to the character, credit, and pecun- 
iary responsibility of merchant.'* and 
traders throughout the United States- Tlie 
business is in the nature of otj intelligence 
office; and it is not intended by this to in- 
timate that it is not an entirely lawful 
and reputable business: or that it is not 
of general utility ; or perhaps a necessity 
to the commerce and business of the 
country. All may be conceded that is 
claimed for it by its friends; but iu its con- 
duct and management it must be sub- 



jected to the ordinary rules of law, and its 
proprietors and managers held to the lia- 
bility which the law attaches to like acts 
by others. The information acquired by 
them was theii- own, and was communi- 
cated to others or made public in such 
form and upon such terms as the defend- 
ants dictated. In the established course 
of their business, they communicated with 
their patrons by means of semi-annual 
publications, with weekly corrections 
printed and furnished to each; the number 
of copies of each publication being about 
10,000, distributed to every part of the 
country, among merchants, bankers, and 
traders. The alleged libel was published 
in one of the weekly corrections of the reg- 
ular semi-annual publications, and was 
thus extensively circulated. Its distribu- 
tion was general amongall the subscribers 
to the defendants' publications, irrespect- 
ive of their interest in the question of the 
plaintiffs' credit and standing. 

Whether a. libel or slander is within the 
protection accorded to privileged com- 
munications depends upon the occasion of 
the publication or utterance, as well as 
the character of the communication. The 
party must have a just occasion for speak- 
ing or publishing the defamatory matter. 
A communication is privileged, within the 
rule, when made in good faith, in answer 
to one having an interest in the informa- 
tion sought; and it will be privileged if 
volunteered when the party to whom the 
communication is made has an interest in 
it, and the party by whom it is made 
stands in such relation to hiu) as to make 
it a reasonable duty, or, at least, proper 
that he should give theiuformation. Todd 
V. Hawkins, 8 Car. & P. 88; ''ockayne v. 
Hodgkisson,5 Car. & P. 543; Washburn v. 
Cooke, 8 Denio, 110; per Seldex, J., Lewis 
V. Chapman, 16 N. Y. 369. It is not neces- 
sary to go furtlier in this case; and it may 
be assumed that, if any one having an in- 
terest in knowing the credit ;ind standing 
of the plaintiffs, or whom the defendants 
supposed and believed had such interest, 
had made the inquiry of the defendants, 
and the statement in the alleged libel had 
been made in answer to the inquiry in 
good faith, and upon information upon 
which rhe defendants relied, it would have 
been privileged. T'lis was the case of 
Ormsby v. Douglass, 37 N. Y. 477. The 
business of the defendant in that action 
was of a similar character to that of the 
present defendants; and the statement 
complained of was made orally, to one 
interested in the information, upon per- 
sonal application at the office of the de- 
fendant, who refused to make a written 
statement. Thei-e was no other publica- 
tion, and it was held that the occasion 
justified tlie defendant in giving sucli in- 
f(irnialif)n aw he possessed to the appli- 
cant. Taylor v.Cliurch was referred to as 
authority for the rule, and, so far from 
being overruled or questioned, was af- 
firmed. The decision in Taylor v. Church 
was placed upon the ground that the al- 
leged iibel was printed by the procurement 
of the defendant, and distributed by him 
to persons having no special interest in 
being informed of the condition of the 
plaintiffs' firm. In the case at bar, it la 
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not pretende:! but that few, if any, of the 
persons to whom the 10,000 copies of the li- 
belous publication were transmitted had 
any interest in the character or pecuniary 
responsibility of the plaintiffs, and to 
those who had no such interest there was 
no just occasion or propriety in communi- 
cating the information. The defendants, 
in making the communication, assumed 
the legal responsibility which rests upon 
all who, without cause, publish defama- 
tory matter of others; that is, of proving 
the truth of the publication, orresponOing 
in damages to the injured party. The 
communication of the libel to Chose not 
interested in the information was officious 
and unauthorized, and therefore not pro- 
tected, although made in the belisf of its 
truth, if it were, in point of fact, false. 
When a communication is made in the 
discharge of some public or private duty, 
the occasion prevents the inference of mal- 
ice which the law draws frtjm unauthor- 
ized communications, and affords a quali- 
fied defense, depending on the absence of 
malice. Toogood v. Spyring, 1 Cromp. M. 
& R. 181; Fowles v. Bowen, 30 N. Y. 20 
There has been no diversity in the utter- 
ances of judges and courts upon the sub- 
ject, but all havespokenonelanguage. See 
Beardsley v. Beardsley, 5 Blatchf. 498. In 
those cases in which the publication has 
been held privileged, the courts have held 
that there was a reasonable occasion or exi- 
gency, which, for the common convenience 
and welfare of society, fairly w^arranted 
the communication as made. But neither 
the welfare nor convenience of societ.y will 
be promoted by bringing a publication of 
matters, false in fact, injuriously affecting 
the credit and standing of merchants and 
traders, broadcast through the land, with- 
in the protection of privileged communi- 
cations. Tlie principle of Taylor v. Church 
Is recognized in all the cases. Harris v. 
Thompson, 13 C. B. 333; Van Wyck v. As- 
plnwall, 17 N. Y. 190; Harrison v. Bush, 5 
El. & Bl. 344; Goldstein v. Fobs, 6 Barn. & 
C. 158; Getting v. Foss, 3 Car. & P. 160. 
That face that the libelous statement was 
In cipher is not material. It was in lan- 
guage understood by the numerous pa- 
trons of the defendants and all the sub- 
scribers to the publications. They had 
the key to the cipher, and the publication 
was equally significant and injurious as 
If made in the distinct terms, in the very 
words, indicated by the numeral figures 
used. The judgment should be affirmed. 

All concur. 

Judgment affirmed. 



(132 N. Y. 445, 35 N. E. Rep. 919.) 
Woons v. WiMAN. 

(Cotirt of Appeals of New Tork, Second DiiHs- 

ion. Dec. 2, 1890. ) 
Publication op Libel — Privileged Communica- 
tions — ^Influencing Action of Public Offi- 

CEK. 

In an action for libel by distributing pam- 
phlets containing defamatory matter, it appeared 
that defendant gave such a pamphlet to the gov- 
ernor of the state, in order to influence him re- 
garding a bill which had passed the legislature, 
but there wa.s also some evidence that defend- 
ant, at the same time, gave such pamphlets to 
otiier persons. Held, that the question of publi- 



cation should have been left to the Jury, since 
the giving such pamphlets to third persons would 
not be privileged. 47 Hun, 363, reversed. 

Appeal from a judgment of the general 
term of the second judicial department, 
affirming a judgment dismissing the com- 
plaint. 

When the bill which became chapter 672 
of the Laws of 1886, relating to imprisop- 
ment for debt, was pending in the legis- 
lature, Mr. Edward P. Wilder, a lawyer, 
published a pamphlet in opposition to its 
passage. Mr. Gilbert R. Hawes, a lawyer, 
was retained by the debtors imprisoned in 
Ludlow-Street jail to advocate the pas- 
sage of the measure, and, to advance this 
purpose, one McDonald, then imprisoned 
in that jail on an execution against his 
person, took from his fellow-prisoners 
statements of the causes and circumstan- 
ces of their confinement, which he reduced 
to writing, and delivered to Mr. Hawes. 
A few copies of these statements were 
printed in a pamphlet bearing this title: 
"Prisoners now in Ludlow-Street jail. 
A true statement of the facts in each case 
where a party has been imprisoned for 
debt. In answer to the pamphlet issued 
by E. P. Wilder." The pamphlet con- 
tained the following, among other, state- 
ments: "In re Terrence Monett. About 
nine years ago sued on breach of promise 
to marry, which he never made. An open 
secret that plaintiff had similar relations 
for money with five or six others ; but, be- 
ing married men, their evidence unattain- 
able at trial. Sympathy for her sex. 
Awarded $6,000 damages. His interest 
sold by sheriff at sale, and bought by 
plaintiff for $5,500. The matter then slept 
for eight years, when an attorney, a friend 
of plaintiff, dug it up. Both plaintiff and 
defendant had always lived in Brooklyn, 
and still so in December, 1884, and the suit 
and judgment had in Brooklyn court. 
Instead of issuing execution against him 
where they both lived, and where the 
court was that granted judgment, they 
had him decoyed from Brooklyn to New 
York, w^hither they had brought over the 
execution against the person, thus cutting 
off from bail in place of domicile; further 
embarrassing, as New York sheriff re- 
quires bondsmen within his limits. Also 
savedplaintiff expense of support in Brook- 
lyn jail, and, to increase disadvantages of 
defendant, omitted to credit him, on judg- 
ment, with $5,500, bid for his interest in 
property at sheriff's sale by plaintiff eight 
years before, so he was thus arrested on 
full amount, $6,000, of judgment. Thus 
debarred from ability to give bail. Has 
been eighteen months In jail. On trying 
to go out under fourteen day act, could 
not produce written vouchers for expendi- 
ture of a few hundred dollars eight or nine 
years ago; so judge said oral evidence was 
notsufficient, and denied application. His 
wife's friends offer to subscribe balance 
really due on judgment, but plaintiff says 
that, as she cannot have him, bis wife 
(now of nine years) shall not. So this 
kind of a woman actually separates man 
and wife to be gratified in her ^'piteful feel- 
ings; but, worst of all, public law aids 
such." The bill excited much public inter 
est and discussion, and a committee was 
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appointed, of which the defendant was 
chairman, to advocate its passage and 
approval by the executive. After the bill 
had passed the legislature, tlie governor 
tixed a day for hearing a public discussion 
of its merits. For the purpose of influenc- 
ing the executive action, and as an an- 
swer to the pamphlet put forth by Mr. 
Wilder, a few copies of the statements of 
the prisoners, as taken by Mr. McDonald, 
were carried to the capitol, and one of 
them was subnlitted by the defendant to 
the executive with ret~olutions adopted by 
the chamber of commerce, and a memorial 
signed by several hundred of the citizens 
of NewYorli and Brookljn advocating the 
bill. It Is alleged in behalf of the plaintiff 
that the defendant gave a copy of the 
pamphlet to the governor, and distributed 
several copies to persons in the executive 
chamber, for which alleged publications 
she seeks to recover damages. On the 
trial, the plaintiff was nonsuited, upon 
which a judgment was entered, which 
was affirmed at general term. 

J. Stewart Ross, for appellant. W. W. 
MacFitrlaDd, for respondent. 

FoLLETT, C. J., (after stating the facts 
§ above.) Whether the public statutes 
the state shall be changed is a matter 
o'f general interest, and of common con- 
cern, and Information given to the gov- 



ernor for the purpose of influencing hln ac- 
tion on a bill which has passed the legis- 
lature is prima, facie privileged ; but, if the 
communication contains defamatory mat- 
ter, and is unnecessarily published to 
others, such publication is not privileged. 
Coffin V. Coffin, 4 Mass. 1; Rex v. Creevey. 
1 Maule & S. 273; Odgers, Sland. & L. (2(i 
Ed.)lSG; Folk. Starkie, Sland. & L. 202, 
205; Newell, Defam. 471; Townsh. Sland. 
& L. (4th Ed.) § 217. Had the pamphlet 
lieen given only to the executive, we should 
have no dilficult.v in sustaining the judg- 
ment, on the ground that there was no 
evidence of malice, without proof of which 
an action cannot be sustained for such a 
publication. But one witness testified 
that he saw the defendant give copies of 
the pamphlet to persona in the executive 
chamber, who did not appear to have any 
connection with the hearing, which was 
then being held; and, though he was 
strongly contradicted by persons who had 
every facility for observing what occurred 
yet whether the defendant did distribute 
the pamphlet, as testified by this witness, 
was a question of fact, and the court erred 
In not submitting it to the jury with ap- 
propriate instructions. For this errorthe 
judgment must be reversed, and a new 
trial granted, with costs to abide the 
event. All concur. 
Judgment reversed. 

(See, also, Briggs v. Garrett, 111 Pa. St. 404, 2 Atl. Rep. 513; Hamilton v. Eno, 81 N.T. 116; King 
V. Patterson, 49 N. J. Law, 417, 9 Atl. Rep. 705; Kingsbury v. Bradstreet Co., 116 N. Y. 211, 33 N. E. 
Rep. 365; Proctor v. Webster, 16 Q. B. Div. 113; Jenoure v. Delmege, [1891,] App. Cas. 78; Macdougall 
V. Knight, 17 Q. B. Div. 636 ; White v. NichoUs, 3 How. 366.) 



2. Absolute privilege. 



(123 N. Y. 420, 25 N. E. Rep. 1048.) 
MooRE V. Maxlt.acturerb' Nat. Bank 
et al. 
(Court of Appeals of New York. Deo. 2, 1890.) 
Libel and Slander — Peitileged Commtjnica- 
TIONS — Judicial Proceedings. 
A bank sued its cashier on his bond for misap- 
propriating its funds, and served a bill of par- 
ticulars of the defalcation on defendants' attor- 
ney in that action, which charged the funds to 
have been misappropriated "by collusion with 
the teller, " and gave to a representative of the 
sureties on the cashier's bond, at his reguest, a 
similar statement of the defalcation. There was 
no other publication. Held, that the statements 
were not privileged communications, and were 
prima fade a libel upon the teller. 4 N. Y. 
Supp. 378, reversed. Earl and O'Brien, JJ., 
dissenting. 

Appeal from supreme court, general 
term, third department. 

Action by Amasa E. Moore against the 
Manufacturers' National Bank of Troy, 
and Gleason, its cashier. A verdict for 
f200 damages was returned. On appeal 
by plaintiff the judgment entered on such 
verdict was affirmed by the general term, 
(4 N. Y. Supp. 378,) and plaintiff again 
appeals. 

Matthew Hale, for appellant. R. A. 
Parmenter, for respondents. 

Andrews, J. This is an action for libel. 

On the trial the plaintiff recovered a small 

verdict. He appealed to the general terra 

from the judgment in his own favor, on 

CHASE — 10 



the ground that the trial Judge admitted 
improper evidence offered by the defend- 
ants, and also that he erroneou.sly submit- 
ted to the jury the question whether cer- 
tain facts alleged in the answer of the de- 
fendants, in mitigation of damages, exist- 
ed, although there was an absence ct any 
proof to sustain such allegations. It is 
claimed that by reason of these errors 
the plaintiff was prejudiced in respect to 
the award of damages. There is, we 
think, no doubt that errors were commit- 
ted by the trial judge in the respects men- 
tioned. The plaintiff is therefore entitled 
to a new trial unless the defendants is 
right in his contention that the alleged 
libel was a privileged publication, and 
therefore no recovery whatever was justi- 
fied. It will be sufficient to state very 
briefl.y the facts upon which the action is 
based, in order to present the question to 
be determined. In 18S3 the Manufactur- 
ers' National Bank of Troy, claiming that 
its cashier had misappropriated and em- 
bezzled the property and funds of the in- 
stitution, brought an action on the cash- 
ier's bond against the surviving surety 
and the representatives of a deceased sure- 
ty to recover the amount of the alleged 
defalcation. The agent of some of the de- 
fendants in the action thereupon applied 
In writing to the attorneys of the bank 
for a statement of tha claim. This was 
furnished, but not in detail, and the agent 
of the sureties, desiring fuller informa- 
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tion, called at the banking-house of the 
bank, and there had an interview with 
the cashier, and requested him to furnish 
as particular and complete an account as 
he could, "so that we could see how we 
stood." In compliance vpith the request, 
the bank, by its cashier, prepared and de- 
liveieil to the agent of the sureties a pa- 
per indorsed, "A partial stateraont in de- 
tail of the defalcations of A. B., late cash- 
ierof the Manufacturers' National Bank of 
Troy, " which contained an itemized ac- 
count, with dates and amounts constitut- 
ing the claim. The account comprised a 
statement of alleged false charges made 
by the cashier in the accounts of deposit- 
ors, items for drafts and securities of the 
bank abstracted, and, in addition, items 
amounting in the aggregate to $16,621.95, 
entered in the account as "cash items 
drawn from the bank by collusion with 
the teller, without the knowledge or au- 
thority of the oflBcers of the bank. " The 
alleged libel for which this action is 
brought is founded on the words "by col- 
lusion with the teller, " contained in this 
statement, and also on a repetition of the 
same words in a similar account sub-fe- 
quently furnished as a bill of particulars 
in the action, on the demand of the attor- 
neys for the sureties. The plaintiff in the 
present action was the teller of the bank 
during the period of the alleged defalca- 
tions by the cashier, and no question is 
made but that the words "by collusian 
with the teller, " contained in the state- 
ment delivered to the agent of the sureties, 
and in the bill of particulars, referred to 
him. It cannot admit of question that 
the publication was libelous, and sus- 
tained the action, unless the publication 
was, as claimed, privileged. It charged 
the plaintiff with complicity In the crime 
of embezzlement committed by the cash- 
ier. The words are susceptible of no other 
interpretation. The general doctrine of 
privilege as applied to actions for libel 
and slander is founded upon the reasona- 
ble view that in the intercourse between 
members of society, and in proceedings in 
legislative bodies, and in courts of justice, 
occasions arise when it becomes necessa- 
ry or proper that the character and acts 
of individuals should be considered and 
made the subject of statement or com- 
ment, and that in the interests of society 
a party making disparaging statements 
in respect to another on such a lawful oc- 
casion should not be subjected to civil re- 
sponsibility in an action of this character, 
although such statements were untrue. 
The law of privilege has been stated by 
judges in different forms of words, but 
the comprehensive definition of Black- 
burn, J., in Davies v. Snead, L. R. 5 Q. 
B. (511, as applied to communications be- 
tween Individuals, is especially worthy of 
notice. " Wlifre, "says that learnedjudge, 
"a person is so situated that it becomes 
right in tlie interests of society that he 
should tell a third person certain facts, 
then if he, bona, tide and without malice, 
does tell them, it is a iirivileged commu- 
nication." 

There are many examples in the books 
of communications held to be privileged, 
where the same words, if used other than 



on a lawful occasion, would be libelous, 
but which, by reason of the occasion 
when they were published or spoken, 
will not sustain an action, although 
proved to be untrue, unless proved to 
have been spoken maliciously. The cases 
of charges made in giving the character 
of a servant, or in answering an author- 
ized inquiry concerning the solvency of a 
tradesman, or where the communication 
was confidential between parties having 
a common interest in the subject to whicS 
it relates, are Illustrations. Bronson, C. 
J., Washburn v. Cooke, 'i Denio, 112. In 
these and like cases the privilege is not ab- 
solute, but conditional; that is to say, the 
occasion being lawful, the communica- 
tion is prima facie privileged, and rebuts 
the inference of malice which would oth- 
erwise arise; and imposes on the plain tift 
who prosecutes an action of slander or 
libel the burden of proving that the d& 
fendant was moved by actual malicious 
intent in making the communication, and, 
failing in that, he fails in the action. But 
as has been said, if the occasion is not s 
privileged one, the same words may givt 
a right of action, as where an employer, 
being under no duty, legal, moral, or so- 
cial, to give information, makes defamaj 
tory statements affecting the servant's^ 
character, or where a person, under like 
circumstances, imputes insolvency to a 
trader. In such cases the law presumes 
both malice and the falsity of the words, 
and the defendant is liable for damages 
unless he can prove that the words were 
true. 

There is another class of privileged 
communications where the privilege is ab- 
solute. They are defined in Hastings v. 
Lusk, 22 Wend. 410. In this class are in- 
cluded slanderous statements made by 
parties, counselor witnesses in the course 
of judicial proceedings, and also libelous 
charges in pleadings, affidavits, or other 
papers used in the course of the prosecu- 
tion or defense of an action. In questions 
falling within the absolute privilege the 
question of malice has no place. However 
malicious the intent, or however false the 
charge may have been, the law, from con- 
siderations of public policy, and to secure 
! the unembarrassed and efficient adminis- 
tration of justice, denies to the defamed 
party any remedy through an action for 
libel or slander. Tljis privilege, however, 
is not a license which protects every slan- 
I derous publication or statement made in 
j the course of judicial proceedings. It ex- 
I tends only to such matters as are relevant 
; or material to the litigation, or, at least, 
\ it does not protect slanderous publica- 
; tions plainly irrelevant and impertinent, 
j voluntarily made, and which the i)arty 
I making them could not reasonably have 
supposed to be relevant. Ring v. Wheeler, 
7 Cow. 725: Hastings v. Lusk, 22 Wend. 
410; Gilbert V. People, 1 Denio, 41 ; Gkover, 
.!., Marsh v. Ellsworth, 50 N. Y. 309; Rice 
V. Coolidge, 121 Mass. 393: McLaughlin v. 
Cowley, 127 Mass. 316. Where the claim 
of privilege is interposed as a defense to 
an action for litiel or slander, it is not the 
test of privilege that the words were ut- 
tered or published on a privileged occa- 
sion. Where there are several distinct 
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charges, some privileged and some not 
privileged, those not privileged are not 
justitied by the charges that are privileged. 
Clarke T. Roe, 4 Ir. C. L. 1 ; Tuson v. Ev- 
ans, 12 Adol. & El. 733; \A'arren v. Warren, 
1 Cromp., M. & R. 250. The polic.v upon 
which the doctrine of privilege rests does 
not call for an extension of the privilege 
to such cases. The public interests are 
sufficiently protected when the privilege 
is limited to communications which fairly 
ought to have been made, or, in case of 
judicial proceedings, to matters not wholly 
outside of the cause. But no strained or 
close construction will be indulged to ex- 
empt a case from the protection of privi- 
lege. Both occasions on which the pub- 
lication in this case was made were privi- 
leged : that is to say, it was the right of 
the sureties to receive, and it was tlie rea- 
sonable duty of the defendants to gi-ve, all 
proper information bearing upon the claim 
made by the bank against the sureties. 
The occasion, therefore, justified the bank 
in disclosing the facts relating to the al- 
leged defalcation of the cashier, and even 
if the bank ^vas misinformed, and there 
had been no defalcation in fact, such infor- 
mation was privileged, and the cashier 
could have maintained no action, unless 
perhaps in respect to the first publication 
onproof of actualmalice. Buttheincorpo- 
ration into the publication of the state- 
ment that the teller acted In collusion with 
the cashier was, so far as ajjpears, wholly 
irrelevant, and unnecessary. The teller 
was not a party to the bond or to the 
suit. There ■was an issue which called for 
an investigation of the teller's conduct. 
The information that the teller had been 
in complicity with the cashier was not in 
response to any inquiry made by the de- 
fendant. The information did not on its 



face explain, or tend to explain, or estab- 
lish any fact relevant to the defendant's 
case against the sureties, norcan it be seen 
liow knowledge of the fact communicated 
would be of advantage to the sureties. If, 
upon any ground, the information was 
relevant or material, as no such ground 
appears on the face of the publication, we 
are not at liberty to assume its existence 
The burden of showing its relevancy, un- 
der the circumstances, was upon the de- 
fendants. It is not impossible that a nar- 
ration on the trial of the facts as to the 
defalcation of the cashier might inci- 
dentally involve a disclosure of the acts 
of the teller, but this did not, we think, 
justify the defendants in the publication, 
in advance of the defamatory matter as 
to the teller, not, so far as appears, hav- 
ing any relevancy to the liability of the 
sureties on their bond. Prima facie the 
publication was not privileged. The ordi- 
nary consequence follows that malice is 
presumed from the defamatory nature of 
the publication, and the defendants must 
rely for their defense upon a justification 
(which was not attempted) or upon proof 
in mitigation of damages. Tlie cases of 
Klinck V. Colby, 46 N. Y. 427, and Marsh 
V. Ellsworth, 50 N. Y. 309, are not incon- 
sistent with the conclusion we have 
reached. Both cases recognize the rule 
that the question of privilege depends 
upon there being a lawful occasion for 
speaking and the use of words pertinent 
to that occasion. The conclusion reached 
requires a reversal of the judgments at 
the circuit and general term, and a direc- 
tion for a new trial. Judgments reversed. 

RuGEE, C. J., and Finch, Pkckham, and 
Gray, JJ., concurred. Earl and O'Brien, 
JJ., dissented. 



(See, also, Rice v. Coolidge, 131 Mass. 393 ; Hollis v. Meux, 69 Cal. 63.5, 11 Pac. Rep. 348; Barnes 
V. McCrate, 33 Me. 443; Liles v. Gaster, 43 Ohio St. 631; Dawklns v. Lord Rokeby, L. R. 7 H. L. 744; 
Munster v. Lamb, 11 Q. B. Div. 588.) 



VII. CONSTRUCTION OF WORDS— COLLOQUIUM— INNUENDO. 



(103 Mass. 37.) 

Brettcn v. Anthont. 

(Supreme Jiuiicial Court of Massachusetts. 
Oct. Term, 1869.) 

1. Slandek — Pleading. 

A count of a declaration in an action for slan- 
der averred, in substance, the destruction by fire 
of plaintiff's building with the goods therein, 
and that the building and goods were at the time 
insured against damage by fire, and charged that 
"after said destruction by fire, the defendant, 
speaking with reference thereto, well knowing 
that" the liuilding and goods were so insured, ac- 
cused plaintiff of the crime of willfully burning 
them with intent to injure the insurers, bywords 
spoken of plaintiff, substantially, that plaintiff 
"burned the store. " Held, on demurrer, that this 
was defective, as the words thus spoken did not 
alone impute a crime, and the colloquium did not 
extend to the whole of the prefatory inducement; 
the averments of the necessary facts, and of de- 
fendant's knowledge thereof, were not alone suf- 
ficient. 
2. Same. 

A subsequent count alleged that plaintiff pe- 
titioned to be and was adjudged a bankrupt, and 
that defendant accused plaintiff of the crime r\t 



disposing of his goods with intent to defraud his 
creditors, and attempting to account for them by 
fictitious losses, and acts which were offenses 
under and in violation of the bankrupt act, by 
words spoken of plaintiff during the pendency of 
the bankrupt proceedings, substantially the same 
words as alleged in the preceding count, "the de- 
fendant thereby referring to the destruction by 
fire referred to in the preceding count, by which 
fire certain memoranda, books, " etc. , relating to 
plaintiff's business were destroyed. Held, that 
this count was open to the same objection. 

Case reserved on demurrer. 

Action of tort by Seth H. Brettun 
against James H. Anthony for slan(ier. 
The third count of the declaration alleged 
that plaintiff was the owner of a certain 
building, which he occupied with his 
goods and other chattels for a stoi-e; that 
the building and the goods aud other 
chattels therein were insured against loss 
or damage by fire, and were destroyed by 
fire during the time that they were so in- 
sured ; that, "after said destruction by 
fire, the defendant, speaking with refer- 
ence thereto, well knowing that said 
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bnilding, and also said goods, wares, mer- 
chandise, and other chattels therein were 
insured against loss or damage by fire as 
aforesaid, publicly, falsely, and mali- 
ciously accused the plaintiff of the crime 
of willfully burning said building, and the 
goods, wares, merchandise, and other 
chattels therein, at the time they were so 
insured against loss or damage by fire, 
with the intent to injure the insurers 
thereof, by words spoken of the plaintiff, 
substantially as follows: 'Some of the 
folks up your way think that Henry 
[meaning the plaintiff] burned ^-he store.' 
'I [meaning the defendant] have no doubt 
but what he [meaning the plaintiff] 
burned it.'" The fourth count allesed 
that plaintiff petitioned for the benefit of 
the bankrupt act and was duly adjudged 
a bankrupt, and that the proceedings 
thereon were still pending; thatdefendant 
was a creditor of plaintiff, and had duly 
proved his claim in bankruptcy; and that 
defendant, "well knowing that said pro- 
ceedings in bankruptcy had been com- 
menced as aforesaid, publicly, falsely, and 
maliciously accused the plaintiff of acrime 
and misdemeanor, in this: that the plain- 
tiff, with intent to defraud his creditors, 
within three months before the commence- 
ment of the proceedings in bankruptcy 
on said petition of the plaintiff, did dis- 
pose of, otherwise than by bona Sde trans- 
actions in the ordinary way of trade, his 
goods or chattels obtained on credit and 
remaining unpaid for; and in this: that 
the plaintiff did attempt to account for 
the property, or some part thereof, by fic- 
titious losses or expenses; and in this: 
that the plaintiff did acts which are of- 
fenses under and are in violation of" the 
bankrupt act, "by words spoken of the 
plaintiff, during the time of the pendency 
of said proceedings in bankruptcy, sub- 
stantially as follows: 'He [meaning the 
plaintiff] is the biggest rascal off the gal- 
lows. Some of the folks up your way 
think that Henry [meaning the plaintiff] 
burned the store. I have no doubt but 
what he [meaning the plaintiff] burned the 
store,' — the defendant thereby referring to 
the destruction by fire referred to in the 
preceding count, by which fire certain 
memoranda, books, accounts, and other 
papers relating to the plaintiff's trade or 
business were destroyed ; and that the de- 
fendant did publicly, falsely, and mali- 
ciously accuse the plaintiff, in words spoken 
of the plaintiff as above set forth, of acts, 
matters, and things" whereby plaintiff's 
discharge in bankruptcy would be with- 
held, or, if granted, would be invalidated. 
Defendant demurred to these two counts, 
on the ground that they set forth no 
cause of action. The case was reserved 
for the consideration of the full court. 

E. H. Bennett, {W. H. Fox. with him,) 
in support of the demurrer. J.Brown and 
C. A. Reed, opposed. 

Colt, J. The sufficiency of two counts 
In the plaintiff's declaration is submitted 
upon this demuner. The words actually 
used, as set forth in these counts, do not 
alone impute a crime which would render 
the plaintiff liable to punishment. They 
are consistent with a burning caused 



without criminal intent, by carelessness 
or accident; and additional facts are 
therefore alleged in fach count, from 
which it is claimed the criminal quality of 
the act appears with certainty. This is 
to be settled by the familiar rules which 
govern the pleadings in actions of slan- 
der. Words in themselves harmless, or of 
doubtful import, become slanderous when 
used with reference to known existing 
facts and circumstances in such manner as 
to convey to the hearer a charge of crime. 
This limited protection to reputation the 
law attempts to give against indirect 
verbal imputation. It must, however, be 
made apparent, by suitable averments in 
the declaration, that the language em- 
ployed was used by the "defendant slan- 
derously, to the extent stated; and the 
words, when taken in their plain and nat- 
ural import, must be capable of the mean- 
ing attributed to them. The facts which 
determine the alleged meaning are usually 
stated in a prefatory manner, followed by 
a positive averment, or co/Zogufazn, that 
the discourse was of and concerning these 
circumstances. Whatever the particular 
order of their arrangement, these aver- 
ments become material and traversable, 
and it must appear from them that the 
words impute the alleged offense. It is a 
further elementary principle that the col- 
loquium must extend to the whole of the 
prefatory inducement necessary to render 
the words actionable. 

An omission in the respect Indicated will 
not be aided by mere innuendoes, whose 
office cannot add to or extend the sense 
or effect of the words set forth, or refer to 
anything not properly alleged in the dec- 
laration. Snell V. Snow, 13 Mete. (Mass.) 
278. General allegations that the'defend- 
ant charged the plaintiff falsely and mali- 
ciously with the commission of a particu- 
lar crime, accompanied by innuendoes, 
however broad and sweeping, will not 
aid a declaration otherwise imperfect. 
Thus the act of burning one's own proper- 
ty becomes a crime only under special cir- 
cumstances, as when done for the purpose 
of defrauding the insurers or in violation 
of the provisions of the bankrupt act. 
Conversation about such burninir, other- 
wise innocent or of doubtful import, may 
be made actionable, if reference was had 
in it to those special circumstances, in 
such manner as necessary to impute the 
crime. And the declaration is defective if 
it does not set this forth by suitable aver- 
ments. 

It is no answer that facts and circum- 
stances enough are stated, unless it is al- 
so averred that the speech of the defendant 
was with reference to such facts, or so 
many of them as are essential elements in 
the crime. Nor is this want supplied by 
alleging that the defendant, at the time of 
speaking the words, had knowledge of 
the particular circumstances which make 
the act of which he speaks criminal. He- 
is to be charged only for a wrong actual- 
ly committed, irrespectively of his secret 
knowledge or intent. He is responsible 
only for the meaning which the words 
used by him, reasonably interpreted, con- 
vey to the understanding of the persons- 
in whose presence they were uttered. 
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Fou-le V. Bobbins, 12 Mass. 498; Bloss v. 
Tobey, 2 Pick. 320; Carter v. Andrews, 16 
Pick. 1, 5; Sweetapple v. Jesse, 5 Barn. 
& Adol. 27. 

Under the practice act, these rules of 
pleading still prevail. No avei-nient n^ed 
no^' be made which the law does not re- 
quire to be proved; but all the substan- 
tial facts, necessary to constitute the 
cause of action, must be stated with sub- 
stantial certainty. Tebbetts v. Godiiii, 9 
Gray, 254; Chenery v. Goodrich, 98 Mass. 
224. 

The iilain tiff's declaration, on the counts 
under consideration, does not, in our 
opinion, meet th«" requirements here stat- 
ed. The first count avers, in substance, 
the destruction of the plaintiffs building, 
vrilb the goods therein, and the fact that 
the building and goods were at the time 
of the loss insured against damage by fire. 



It then charges that the defendant, speak- 
ing with reference to said destruction by 
fire, and knowing of the insurance, ac- 
cused the plaintiff ot the crime of burning, 
with intent to injure the insurer by the 
words recited. The difficulty is that the 
words thus spoken are, by reasonable 
construction, connected with only one of 
the prefatory allegations, namely, the 
burningof the building, and [not] with the 
circumstance ot the insurance. They do 
not, therefore, impute a crime. In other 
words, the cnlloqulum is not co-extensive 
with the Avhole inducement which the 
pleader thought necessary to set out. 
The other count is open to the same ob- 
jection, and fails to connect the words 
with any conversation relating to the 
plaintiff's bankruptcy, or any acts which 
are made offenses under the bankrupt act. 
Demurrer sustained. 



(See also. Van Vechten v. Hopkins, 5 Johns. 211; Patterson v. Wilkinson, 55 Me. 13; Sturtevant 
v. Root, 27 N. H. 69; Stitzell v. Reynolds, 59 Pa. St. 4S8; Bank v. Henty, L. R. 7 App. Cas. 741.) 



VIII. SLANDER OF TITLE. 



(5 N. Y. U.) 
Kendall v. Stone. 
(Court of Appeals of New York. July, 1851. ) 
1. Slasder of Title — Pecuniary Ixjdrt. 

To maintain an action for slander of title, the 
words must not only be false, but must be uttered 
maliciously, and be followed as a natural and 
legal consequence by pecuniary damage to plain- 
tlS, wbioh must be specially alleged and proved, 
a. Same. 

iJy statements made by defendant as to plain- 
tiff's title to a lot of land, a third person, who 
had entered into a written contract with plaintiff 
for the purchase of it, was induced to desire to 
withdraw from his agreement, to which plaintiff 
assented, and the contract was rescinded. Held, 
that plaintiff's loss of the sale was not the legal 
consequence of the words spoken by defendant, 
and plaintiff could not recover damages from 
him therefor. 

Appeal from superior court of the city of 
New York, general term. 

Action for slander of title. Defendant 
appealed from a judgment for plaintiff, 
and from an order denying a motion for a 
new trial made on a bill of exceptions. 

N. Hill, Jr., for appellant. O. Busbnell, 
for respondent. 

Gardiner, J. The cause of action in this 
case is denominated "slander of title" by 
a figure of speech, in which the title to 
land is personified, and made subject to 
many of the rules applicable to personal 
slander, when the words in themselves are 
not actionable. To maintain the action, 
the words must not only be false, but they 
must be uttered maliciously, (Smith v. 
Spooner, 3 Taunt. 254; Pater v. Baker, 3 
Man. G. & S. 868,) and be followed, as a 
natural and legal consequence, by a pe- 
cuniary damage to the plaintiff, which 
must be specially alleged in the declara- 
tion, and substantially proved on the 
♦^rial, (Beach v. Kanney, 2 Hill, 314; Grain 
• v. Petrie, 6 Hill, 524.) The declaration in 
this case alleges, in the only count to 
vrhich the evidence applies, that by means 



ot the grievances divers good citizens, and 
especially one Asa H. Wheeler, were de- 
terred from purchasing the lands in ques- 
tion, and the plaintiff was prevented from 
disposing ot the same, and thereby de- 
prived of the advantages to be derived 
from the sale thereol, etc. The loss of a 
sale to Wheeler is therefore the only spe- 
cial damage incurred by the plaintiff al- 
leged in the declaration and established 
by the evidence. The superior court place 
the recovery upon this ground, and .it is 
obviously the only one on which it can be 
sustained. Before the words were spoken 
the plaintiff and Wheeler had entered into 
an agreement in writing for the sale of the 
lot in question, which was executed by the 
vendor, and accepted by the vendee, who 
upon its delivery paid $250 towards the 
purchase money. The agreement was ob- 
ligatory upon both parties. Either could 
have enforced a specific performance la 
equity, and thereby attained the precise 
result contemplated by the contract. Un- 
der these circumstances, the representa- 
tions charged were made by the defend- 
ant. The effect of them was not to pre- 
vent a sale of the land, for that had been 
secured by the existing contract. Wheeler 
was induced by the misrepresentation to 
desire a relinquishment of the agreement. 
This was assented to by the plaintiff, the 
agreement was rescinded, and the note of 
the vendor received for the amount of the 
money advanced by the purchaser. This 
suit was then instituted, and special dam- 
ages claimed of the defendant, substan- 
tially for the non-fulfillment of a contract 
which had been surrendered by the con- 
sent and agreement of the plaintiff. This 
is a brief statement of the proceeding. 

The court charged "that it was pretty 
manifest, from the testimony of Wheeler, 
that the plaintiff had sustained damages; 
that the former would have taken the ti- 
tle, if it had not been for the words spok- 
en by the defendant." To this there was 
an exception, and the question is wheth- 
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er tlip special damage alleged by the 
plaintiff, which is the gist of the action, 
was established by this evidence. It has 
been doubted whether, in any case where 
there is a subsisting contract, and its per- 
formance is prevented by the representa- 
tions of a tliird person, an action would 
lie In belialf of the person with whom the 
contract was made. The cases are col- 
lected in Moody v. Baker, .5 Cow. 3.")1. The 
judges in that case were divided in opin- 
ion, but Justice Woodwokth, who deliv- 
ered the opinion of the court, conceded 
that the action would not lie where the 
contract was for the paj'raent of money ; 
and the principle of the concession extends 
to every case where a breach of the con- 
tract is susceptible of a fixed and definite 
compensation in money, or where it may, 
according to the usual practice of the 
courts, be specifically enforced against the 
delinquent party. 

A misrepresentation which should in- 
duce a party to violate a contract for the 
sale and delivery of goods or stock would 
no more be the subject of an action than 
one which should cause the refusal to pay 
a promissory note. Morris v. Langdale, 
2 Bos. & P. 284; Vicars v. Wilcocks, « Ea.st, 
1. There is no difference in principle be- 
tween a contract for the delivery of mer- 
chandise and for the sale of land, except 
that in the latter case the remedy of a spe- 
cific performance is more complete than a 
pecuniary compensation. My own opin- 
ion would be that no action could be sus- 
tained in such a case, upon the ground 
taken in Vicars v. Wilcocks, supra, that the 
da-jiages must be the legal, and not the 
illegal, consequence of the words spoken. 
This principle w^as recognized in Butler v. 
Kent, 19 .Tohns. 228, and in BeacJi v. Ran- 
ney, 2 Hill, 309, that, in an action for 
words not actionable perse, the damage 
must be "the natural and immediate con- 



sequence of the speaking of the words." 
See, also. Grain v. Petrie, fi Hill, 524, and 
Moody V. Baker, supra, 3.o4. In this case 
the words charged were not the immediate 
cause of the non-fulflllment of the con- 
tract, in any conceivable view that can be 
taken. But, if I am wrong in this, there 
is no case that holds that, where the spe- 
cial damage consists ia the violation of a 
contract, the plaintiff may discharge the 
obligation, and then recover damages in 
an action of tort for its non-performance. 
The right claimed to be affected by the 
slander originated in and subsisted by 
virtue of the contract. When that was 
discharged, it fell with it. The vendor 
and vendee elected to consider the agree- 
ment as null from the beginning. When 
the suit was instituted, therefore, there 
could be no injury, for there was no right 
to be affected, yet, under these circum- 
stances, the plaintiff has been permitted 
to recover a thousand dollars by way of 
damages, because Wheeler wished to be 
discharged from a purchase of a lot, the 
stipulated value of which was ?900, and 
was discharged by the vendee according- 
ly. In Bird v. Randall, 3 Burrows, 1345, 
the action was for enticing a servant from 
the employment of the plaintiff. The serv- 
ant was bound to the master for five 
years, under a penalty of £100. The plain- 
tiff sued the servant, and recovered judg- 
ment, which was paid after the suit 
against the defendant was at issue and 
noticed for trial. It was held that the de- 
fendant was discharged. The recovery 
against the servant byhira, and payment, 
put an end to the contract, as Lord Mans- 
field remarks, and in his reasoning he 
puts a satisfaction upon the same ground 
as a release or discharge of the contract. 
The judgment must be reversed. 

Judgment reversed, and new trial or- 
dered. 



(See, also. Like v. MrKinstry, 3 Abb. Dec. 62; Malaehv v. Soper, 3 Bins. N. C. 371: Andrew v, 
Deshler, 45 N. J. Law, 167; Wren v. WeUd, L. R. 4 Q. B. 730.) 
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I. WHAT CONSTITUTES A TRESPASS. 



(74 Me. 163.) 
Hatch v. Don.vell. 

[Supreme Judicial Court of Maine. Nov. 17, 

18S2.) 

Tbespass to Land — ^What Cotistitctes. 

An entry upon the land of another, without any 
permission, express or implied, constitutes a 
trespass, for which damages are recoverable, 
though merely nominal. 

On report. 

Action of trespass quare clausvw fregit. 
The parties were adjoining owners, the 
dividing line being in 4lispute. The decla- 
ration alleged two acts of trespass,— one 
In 1880, when defendant drove his horse 



and plow over plaintiff's lands, and one in 
1881, when defendant cultivated the land 
in dispute. 

Wm. r. fia7/, for plaintiff. J.W.Spauld- 
inff and F. J. Buker, for defendant. 

Appleton, C. J. This is an action of 
trespass for breaking and entering the 
plaintiff's close. The lots of the plaintiH 
and defendant are adjacent. The defend- 
ant, when plowing his land, brought his 
horse and plow on the plaintiff's land, 
treading down her grass and knocking off 
bark from her trees. This is the treH])as8 
complained of. The defendant had no 
right of entry upon the plaintiff's lui.d. 
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His entry was a trespass. Permission 
was not aslveO, nor license given. The 
plaintiff in no way consented and the de- 
fendant never asked consent. Tlie parties 
rely on their strict legal rights, neither 
asking of nor giving any favor to the 
other. The relation" of the parties— the 
sedulous care of each to preserve existing 
rights — negatives the idea of implied, equal- 
ly as of express, permission or license. In 
Harmon v. Harmon, 61 ile. L'l'l', and in 
Lakin v. Ames, 10 Cush. 108. there was the 
fact of relationship between the parties, 
from which, with the other circumstances, 
license was inferred. Here there was no 
such fact. No friendly relations were ex- 
isting between the parties. Their attitude 
was mutually adverse. The damages are 
merely nominal. 
Judgment for plaintiff for one dollar. 

Barrows, Danforth, Virgi.n, Peters, 
and Symonds, JJ., concurred. 



T. R. Westbrcok, for defendant. 
CbatiiPhl, for plaintiff. 



I.S. 



(9 Barb. 652.) 

Newkirk v. Sabi.er. 

(Sujjreme Court of New York. Dec. 2, 1850.) 

Trespass to Land — Estbt to Take Away Prop- 

ERTT — RePELLIXG BT FoKCE. 

Plaintiff, having been forbidden to cross de- 
fendant's lands, sent his servant with a team 
across tnem. On the servant's return to the bars 
wbere he had entered, he found them nailed up; 
whereupon he left the team on defendant's land, 
and went and informed plaintiff, wlio came and 
commenced tearing down the fence, in order to 
take away his team, and, persisting in his at- 
tempt, after being forbidden by defendant, a fight 
ensued, and plaintiff was injured. Held, that 
plaintiff had no right to enter upon defendant's 
land to take away his property without the ex- 
press or implied consent of defendant, and that 
defendant had the right to protect his possession 
and property by force, and was not liable unless 
the force used was greater than necessary for 
such purpose. 

Appeal from circuit court, Ulstercounty. 

Action for assault and battery. At the 
trial it appeared that, after defendant had 
forbidden plaintiff crossing his farm lands, 
plaintiff sent his servant w^ith a team 
across such land. The servant entered by 
taking down bars, which, on his return, 
he found defendant had nailed up. After 
an ineffectual attempt to get through, he 
left the team on defendant's lands, and 
went after plaintiff, who came and com- 
menced tearing down the fence to take 
away liis team ; and, refusing to desist on 
defendant's demand, a fight ensued, but 
plaintiff succeeded in getting down the 
fence and taking his team away. For the 
Injuries to plaintiff in the fight he brought 
this ^tion. The judge charged the jury 
that plaintiff had the right to take his 
team away, even though wrongfully on 
the premises, and if he did no more dam- 
age than necessary for that purpose de- 
fendant was not justified in using force, 
and that the real question was as to 
whether plaintiff was at the time engaged 
In wanton and unnecessary destruction of 
the defendant's fences; to which charge 
defendant excepted. The jury found a 
verdict for plaintiff for $50. From the 
judgment for plaintiff entered on the ver- 
dict, defendant appealed. 



Parker, J. I think the learned justice 
erred in holding that the plaintiff had a 
right to enterupon the landsof thedefend- 
ant for the purpose of regaining posses- 
sion of his property. The right to land is 
exclusive; and every entry thereon, with- 
out the owner's leave, or tlie license or au- 
thority of law, is a trespass, [i Bl.Comm. 
209; Percival v. Hickey, 18 Johns. 285. 
There is a variety of cases where an au- 
thority to enter is given by law; as, to 
execute legal process; to distrain for rent; 
to a landlord or reversioner, to see that his 
tenant does not commit waste, and keeps 
the premises in repair according to bis cove- 
nant or promise; to a creditor, to demand 
money payable there; or to a person en- 
tering an inn, for the purpose of getting 
refreshment there. 3 Bl. Comm. 212; 1 
Cow. Treat. 411. In some cases, a license 
will be implied; as, if a man makes a lease, 
reserving the trees, he has a right to enter 
andKhow them to the purchaser. Ijampet 
V. S tarlvej', 10 Coke, 40. Where the owner of 
the soil sells the chattels being on his 
land ; as, if he sell a tree, a crop, a horse, 
or a fanning-mlU, which remain within 
his close, he at the same time passes to the 
vendee, as incident to such sale, a right to 
go upon the premises, and take away the 
subject of his purchase, without being ad- 
judged a trespasser. 1 Cow. Treat. 367; 
Bac. Abr. "Trespass," F; Winterbournev. 
Morgan, 11 East, 396; 2 Rolle, Abr. 567, m. 
n. 1. And if a man in virtue of his license 
erects a building on another's land, this 
license cannot be revoked so entirely as to 
make the person who erected it a tres- 
passer for entering and removing it after 
the revocation. In some cases the motive 
will excuse the entry. If J. S. goes into 
the close of J. N. to succor the beast of J. 
N., the life of which is in danger, an ac- 
tion of trespass will not lie; because as 
the loss of J. N., if the beast had died, 
would have been irremediable, the doing 
of this is lawful. But if J. S. go into the 
close of J. N. to prevent the beast of J. N. 
from being stolen, or to prevent his corn 
from being consumed by hogs, or spoiled, 
the action of trespass lies; for the loss, if 
either of those things had happenea, would 
not have been irremediable. Bac. Abr. 
"Trespass, " F. And if a stranger chase 
the beast of A., which is damage-feasant 
therein, out of the close of B., trespass will 
lie; for by doing this, although it seems 
to be for his benefit, B. is deprived of his 
right to distrain the beast. IJrooke, Abr. 
"Trespass," pi. 421; Keilw. 46. 

In seme cases the entry will be excused 
by necessity; as, if a public high way is im- 
passable, a traveler may go over the ad- 
joining land. Absor v. French, 2 Show. 28; 

Asscr V. Finch, 2Lev. 234; Young v. , 

1 Ld. Raym. 725. But this would not ex- 
tend to a private way; tor it is the own- 
er's fault if he does not keep it in repair. 
Taylor v. Whitehead, 2 Doug. 747; Pom- 
fret v. Eicroft, 1 Saund. 321. So, if a man 
who is assaulted, and in danger of his life, 
run through the close of another, tres- 
pass will not lie, because it is necessary 
for the preservation of his life. Y. B. 37 
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Hen. VI. 37, pi. 26. If my tree be blown 
down, and fall on theland of my neighbor, 
I may go on and take It away. Brooke, 
Abr. "Trespass," pi. 213. And the same 
rule prevails where fruit falls on the land 
of my neighbor; I may go and take it 
away. Id. pi. 213. And the same rule pre- 
vails where fruit falls on the land of an- 
other. Millen & Fawdry's Case, Latch, 120. 
But, if the owner ota tree cut the loppings 
so that they fall on another's laud, he can- 
not be excused for entering to take them 
away, on the ground of necessity, because 
he might have prevented it. Bac. Abr. 
"Tre.spass," F. 

Sometimes the right of action depends 
on the question, which is the first wrong- 
doer? If J. S. have driven thebeastof J.N. 
into the close of J. S., or if it have been 
driven therein by a stranger, with thecon- 
eent of J. S., and J. N. go thereinto and 
take it away, trespass willnot lie, because 
.1. S. was himself the first wrong-doer. 2 
Kolle, Abr. 566, pi. 9; Chapman v. Thum- 
blethorp, Cro. Eliz. 329. Tested by that 
rule, the plaintiff in this suit certainly has 
no right of action; tor he was the first 
wrong-doer. But it is well settled that 
where there is neither an express nor an 
implied license, nor any such legal excuse 
as is above stated, a man has no right to 
enter upon the land of another for the 
purpose of taking away a chattel being 
there, which belongs to the former. The 
mere fact that the plaintiff owns the 
chattel gives him no authority to go up- 
on the land of another to get it. In Heer- 
mance v. Vernoy, 6 Johns. 5, where A. has 
entered upon the land of B. without his 
permission, to take a chattel belonging to 
A., it was held to be a trespass. So in 
Blake v. Jerome, 14 Johns. 406, a mare and 
colt were taken out of the plaintiff's field, 
by a person who acted under the orders, 
and directions of the defendant, after they 
had been demanded by the defendant and 
refused to be delivered to him, and after 
he had been expressly forbidden to take 
them ; and the defendant was held to be 
guilty of a trespass. 

In this case, the plaintiffs horses and 
wagon were on the lands of the defendant, 
where they had been left by the servant of 
the plaintiff. They were not there by the 
defendant's permission. On tbe contrary, 
the plaintiff had been guilty of a trespass 
in sending his team across the lands of 
the defendant after he had been forbidden 
to do so. And I think the defendant had 
the right to detain them before they left 
the premises, and to distrain them dam- 
age-feasant. 2 Rev. St. 427. But it is not 
necessary to decide whether the defendant 
detained the property rightfully or wrong- 
fully. 

The plaintiff attempted to enter upon 
the lands of the defendant and against his 
will, for the purpose of taking away his 
property. This he had no right to do, 
even though his property was unlawfully 
detained there. If tbe plaintiff could not 
regain the possessionof his property peace- 
ably, he should have resorted to his legal 
remedy, by which he could, after demand 
and refusal, have recovered the property 
itself or its value. He had no right to re- 
dress himself by force. 1 Bl. Comm. 4. In 



pursuing his object, the plaintiff tore down 
the defendant's fence after hehad been for- 
bidden to enter, and after he had been or- 
dered by the defendant to desist. The 
defendant had a right to protect himself 
in the enjoyment of his possession and his 
property, by defending them against such 
aggression. Weaver v. Bush, 8 Term R. 
78; Gregory v. Hill, Id. 299; Greene v. 
Jones, 1 Saund. 296, note 1; Green v. God- 
dard, 2 Salk. 641 ; Turner v. Meymott, 1 
Bing. 158; 3 Bl. Comm. 5. 

The defendant cannot be held liable for 
the injuries inflicted upon the plaintiff on 
the occasion in question, unless he used 
more force than was necessary for the de- 
fense of his possession ; and it seems he did 
not use enough to prevent the plaintiff's 
effecting his forcible entry and taking 
away the property. But that was a ques- 
tion proper to be submitted to the jury. 
The judgment of the circuit court must be 
reversed, and a new trial awarded, costs 
to abide the event. 



(1 N. T. 515.) 

Van Ledven v. Lyke et al. 

{Court of Appeals of New York. Kov., 1848.) 

1. Tkespass to Land — ^Domestic Animals. 

The owner of domestic animals is liable for 
injuries committed by them while trespassing 
on the close of another, irrespective of knowl- 
edge of their vicious propensities; but he is not 
liable for injuries by them unless they were tres- 
passing, or he has knowledge of their vicious 
propensities. 
3. Same. 

Plaintiff's cow and calf were killed by being 
bitten by defendants' sow and pigs in plaintiff's 
close, while the cow was in the act of calving. 
Held, that plaintiff could not recover, as he did 
not allege in his declaration or prove at the trial 
that defendants knew of such vicious propensity 
on the part of the sow and pigs, or that the animals 
were trespassing on plaintiff's close. 

Error to supreme court. 

Action of trespass brought in a justice's 
court. Plaintiff recovered judgment, 
which was affirmed cm certiorari by the 
court of common pleas, but reversed by 
the supreme court on error. 4 Denio, 127. 
To review the judgment of the supreme 
court plaintiff brought error. 

Mr. t^cboonmaker, for plaintiff in error. 
T. R. Westbrook, for defendants in error. 

Jewett, C. J. It is alleged inthe plain- 
tiff's declaration "that on the 2ith day of 
November, 1844, at" etc., " tlie defendants 
were the owners of a certain sow and pigs. 
which sow and pigs, to-wit, on the daj 
and year aforesaid, to-wit, at the place 
aforesaid, bit, damaged, and mutilated 
and mangled a certain cow and calf of the 
plaintiff, while the said cow was. in the 
act of calving, so that said cow and calf 
both died, to the plaintiffs damage .?50;" 
to which the defendants pleaded the gen- 
eral issue. There wa» evidence given on 
the trial sufficient to warrant the jury in 
finding that the plaintiffs cow and call 
were destroyed by the defendants' sow 
and pigs in the manner set forth in the dec- 
laration, upon the land of the plaintiff, 
where the sow and pigs were at the time 
of committing the said injury. But there 
is no allegation in the declaration, or evi- 
dence given on the trial, that Bwioe pos- 
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Bess natural propensities which lead them, 
instinctively, to attack or destroy animals 
in the condition of plaintiffs cow and calf. 
Nor is there any allegation or evidence 
that the defendants previously knew, or 
had notice, that tlieir swine were accus- 
tomed to do such or similar mischief, or 
that the swine broke and entered the 
plaintiff's close, and tbere committed the 
mischief complained of. 

It is a well-settled principle that, in all 
cases where an action of trespass or ease 
is brought for mischief done to the person 
or personal property of another by ani- 
mals n]<)usuet;TB nnturse, such as horses, 
oxen, cows, sheep, swine, and the like, the 
owner must be shown to liave had notice 
of their viciousness before he can be 
charged, because such animals are not by 
nature fierce or dangerous, and such no- 
ticemust be alleged in the declaration ; but 
as to animals fene nnturse, such as lions, 
tigers, and the like, the person who keeps 
them is liable for any jamag-e they may 
do. without notice, on the ground that by 
nature such animals are fierce and danger- 
ous. 9 Bac Abr. tit. "Trespass," 1-505, 
506; Jenkins V. Turner, 1 Ld. Eayra. 109; 
Mason v. Keeling, Id. 606,12 Mod. 332; Kex 
V. Hnggius, 2 Ld Raym. 1583, 1 Chit. PI. 
(Ed. 1812,) 69, 70; Yrooman v. Lawyer, 13 
Johns. 339; Hinckley v. Emerson, 4 Cow. 
351. Batthis rnle does not apply w^here the 
mischief is done by such animals while com- 
mitting a trespass upon the close of an- 
other. 

The common la'w holds a man ansAvera- 
ble,not only for his own trespass, but also 
tor that of his domestic animals; and as 
It is the natural and notorious propensity 
of many such animals, such as horses, 
oxen, sheep, s^wine, and the like, to rove, 
the owner is bound, at his peril, to confine 
them on his own land ; and if they escape, 
and commit a trespass on the lands of an- 
other, unless through defect of fences which 
the latter ought to repair, the owner is 
liable to an action of trespass qnare chius- 
ijiii fregit, though he had no notice in fact 
of such propensity. 3Bl.Conim.211 ; IChit. 
PI. 70. And ■^•here the owner of such ani- 
mals does not confine them on his own 
land, and they escape and commit a tres- 
pass on the lands of another, without the 
fault of the latter, the law deems the own- 
er himself a trespasser for having permit- 
ted his animals to break into the inclos- 
ure of the former under such circumstan- 
ces; and, in declaring against the defend- 
ant in an action for such trespass, it is 
competent for the plaintiff to allege the 
breaking and entering his close by such 
animals of the defendant, and there com- 
mitting particular mischief or injury to 
the person or property of the plaintiff, 
and, upon proof of the allegation, to re- 
cover as well for the damage for the un- 
lawful entry as for the other injuries so 
alleged, by way of aggravation of the 
tresp iss, without alleging or proving that 
the defendant bad notice that his animals 
hart been accustomed to do such or simi- 
larmischief. Thebreakingand enteringthe 
close in such action la the substantive al- 



legation, and the rest is laid as matter of 
aggravation only. 

This principle is recognized as sound by 
several adjudged cases. In thecaseof Beck- 
with V. Sliordike, 4 Burrows, 2092, the ac- 
tion was trespass for entering the plain- 
tiff's close with guna and dogs, and killing 
his deer. The evidence showed that the 
defendants entered with guns and dogs, 
into a close of the plaintiff adjoining to 
his paddock, and that their dog pulled 
down and killed one of the plaintiff's deer. 
It was held to be sufficient evidence to 
prove thedefendants trespassers, and they 
were held liable for the injury done by their 
dog, although it was not shown that they 
had any knowledge or notice of the pro- 
pensity of the dog to do such or similar 
injury. In Angus v. Radin, 5 N. J. Law, 
815, the action was trespass for the defend- 
ant's oxen breaking into the inclosure of 
the plaintiff, and there goring his cow, so 
as to kill her; and upon the ground that 
the defendant had neglected to confine his 
oxen on his own land, and that they were 
trespassing on the land of the plaintiff, he 
was held liable for the injury done, al- 
though it was not alleged or proved that 
he knew^ or had notice of the propensity of 
his oxen to commit such an injury. And 
so in Polph V. Ferris, 7 Watts & S. 367, 
where the action was trespass before a 
justice of the peace, and there tried with- 
out any declaration having been filed. 
Therefore the court held that the case 
must be considered as if the case had been 
tVied on the most favorable declaration 
for the plaintiff which the evidence would 
have warranted. The evidence was that 
the bull of the defendant, which was run- 
ning at large, broke and entered into the 
inclosure of the plaintiff, where his horse 
was feeding on the grass growing therein, 
and gored him so that he died by reason 
thereof in a few days. The court held it 
to be clear from the evidence that the de- 
fendant might have been declared against 
for having broken and entered the close of 
the plaintiff, and the grass and herbage 
of the plaintiff there lately growing with 
his bull eaten up, trod down, and con- 
sumed, and might also have been charged 
in the same declaration with having killed 
or destroyed the plaintiff's horse or colt 
with his bull. But in the case under con- 
sideration there is no allegation charging 
the defendants' swine with doing any 
act for which the law holds the defendants 
accountable to the plaintiff without alleg- 
ing and proving a scientfr. Had the jilain- 
tiff stated in his declaration such giound 
of liability, or had charged that the swine 
broke and entered his close, and there com- 
mitted the mischief complained of, and 
sustained his declaration by evidence, I 
am of opinion that he would have been 
entitled to recover all the damages thus 
sustained; but, as he has not stated in his 
declaration either ground of liability, the 
defendants ought not to be deemed to 
have waived the objection by not making 
it specifically before the justice. I think 
the judgment should be affirmed. 

Judgment affirmed. 



(See, also. Telegraph Co. v. Barnett, 107 111. 507 ; Malrs v. Real-Estate Ass'n, 89 N. Y. 498 ; Telegraph 
Co. V. Middleton, 80 N. Y. 408; Brown v. Perkins, 1 Allen, 89; Gregory v. Piper, 9 Barn. & C. 591. 
Paul V. Summerhaves, 4 Q. B. Div. 9 ; Anthony v. Haneys, 8 Bing. 186.) 
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LAW or TOKTS. 



II. TRESPASS IS AN INJUBY TO THE POSSESSION. 



(15 ni. 558.) I 

Hallioan v. Chicago & E. I. E. Co. 
(Supreme Cowrt of Illinois. June Term, 1854.) 

1. Tkespass to Lauds— Who mat Maintain. 
The gist of the action of trespass to lands is 

the injury to the possession, and he only can 
maintain the action who either has or Is entitled 
to the possession. Where the land is 0C3upied 
by the owner's tenant, the owner cannot maintain 
the action. 

2. Same— Pleading— Duplicity. 

A single trespass may be committed on several 
closes, and one action maintained therefor as one 
trespass. 

Appeal from circuit court, La Salle 
county. 

Action of trespass to land, brought by 
Patrick Halligan against the Chicago & 
Eock Island Railroad Company. Defend- 
ant's demurrer to the declaration was 
sustained, and plaintiff appealed. 

T. L. Dickey and Z). EastmaD, for appel- 
lant. Chnmasero & Taylor, for appel- 
lee. 

Treat, C. J. This was an action of 
trespass quare clausum fregit, brought by 
Halligan against the Chicago & Eock Isl- 
and Railroad Company. The first three 
counts of the declaration alleged, in sub- 
stance, that the defendant, on the 1st of 
January, 1853, broke and entered two 
closes, the property of the plaintiff, situ- 
ated In the county of La Salle, and de- 
scribed as the west half of lot 10, in block 
152, and lot 3, in block 16, in the city of 
Peru, and pulled down and destroyed two 
houses standing thereon. The fourth 
count alleged that the defendant, " on the 
day and year aforesaid, with force and 
arms, broke and entered the aforesaid 
closes of the said Patrick Halligan, and 
then and there ejected, expelled, put out, 
and amoved thesaid Patrick Halligan and 
his family and servants, and divers other 
persons, to- wit, Michael Pendergast and 
Alexander Frinkler, tenants of the said 
Patrick Halligan, (said tenants then and 
there using and occupying said premises 
tor hire, and paying unto the said Pat- 
rick Halligan therefor at the rate of $1,000 
per annum,) from the possession, use, oc- 
cupation, and enjoyment of the said prem- 
ises, and kept and continued the said Pat- 
rick Halligan and his family and serv- 
ants, and also his said tenants, so ejected, 
expelled, put out, and amoved, for a long 
space of time, to-wlt, from thence hither- 
to; whereby the said Patrick Halligan, 
for and during all that time, lost and 
was deprived of the use and benefit of the 
said premises, and of the rents, issues, 
and profits thereof, accruing to the said 
Patrick Halligan from said tenants, to- 
wit, at the county aforesaid, to the dam- 
age of the said Patrick Halligan." The 
defendant demurred to the declaration, 
and assigned, as special causes of demur- 
rer to the fourth count, that it alleged 
two distinct causes of actiou, and showed 
the locus in quo to have been in the pos- 
session of other parties. The court over- 



ruled the demurrers to the three first 
counts, and sustained the demurrer to 
the fourth count. The plaintiff thereupon 
entered nolle prosequi as to the first three 
counts, and the defendant had judgment 
on the demurrer to the fourth count. 

The question in the case is whether the 
fourth count shows a cause of action in 
the plaintiff. The first objection to the 
count is not tenable. An allegation of a 
trespass to two or more closes is allowa- 
ble. A single trespass may be committed 
on several closes. If a party at the same 
time enters upon two closes belonging to 
another, he may be treated as guilty of 
but one trespass. The owner may, on a 
single count, recover damages commensu- 
rate with the injury. This count alleges 
an entry on both lots as one act, and is 
therefore not obnoxious to the charge of 
duplicity. See Tapley v. Wainwright, 5 
Barn. & Adol. 395; Phythian v. White, 1 
Mees. & W. 216. 

To maintain trespass quare clausum 
fregit, the plaintiff must have the actual 
or constructive possession of the prem- 
ises. The gist of the action is the injury 
to the possession. If the premises are oc- 
cupied, the action must be brought by the 
party in possession; if unoccupied, by the 
party having the title and the right to 
the possession. The owner cannot main- 
tain the action, where the land is in the 
occupancy of his tenant. The trespass is 
a disturbance of the tenant's possession, 
and he alone can bring the action. Bac. 
Abr. "Trespass," c. 3; 1 Chit. PI. 202; 
Campbell v. Arnold, 1 Johns. 511; Holmes 
V. Seely, 19 Wend. 507; Bartlett v. Perkins, 
13 Me. 87; Roussin v. Benton, 6 Mo. 592; 
Davis V. aancy, 3 McCord, 422. If the tres- 
pass is prejudicial to the inheritance, the 
remedy of the owner is by an action on 
the case. He may, in that form of action, 
recover damages for any injury to the 
freehold. Bedingfield v. Onslow, 3 Lev. 
209; Jesser v. Gifford, 4 Burrows, 2141; 
Lienow v. Ritchie, 8 Pick. 235; Brown v. 
Dinsmoor, 3 N. H. 103; Randall v. Cleave- 
land, 6 Conn. 328; Hall v. Snowhill, 14 
N. J. Law, 8. 

If Pendergast and Frinkler were in the 
possession of the lots as the tenants of 
the plaintiff when the injury was commit- 
ted, it is clear that they alone can main- 
tain trespass. In such event, the entry 
was an interference with their possession. 
The plaintiff had no possession to be in- 
vaded. For an injury to the reversion, he 
has an adequate remedy in another form 
of action. The count in question does not 
disclose a state of case that entitles the 
plaintiff to maintain the action of tres- 
pass. It shows that the lots wore in the 
actual possession of his tenants. It al- 
leges that his "tenants were then and there 
using and occupying said premises for 
hire, and paying unto him therefor at 
the rate of $1,000 per annum." This lan- 
guage clearly implies a leasing of the- 
whole of the lots, and an exclusive posses- 
sion thereof by the tenants. Nor is there 
anything in the count that is necessarily 
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inconsistent ^Yith tlie truth of this aver- 
ment. It indeed alleges an expulsion of the 
plaintiff and his family from the lots. It 
may, however, be that they were tempo- 
rarily on the premises as the guests of the 
tenants, or for some purpose consistent 
with an exclusive right in the tenants. If 
BO, the injury complained of only amount- 
ed to a trespass to their person.*!. The 
count does not show such a possession in 
the plaintiff as authorizes him to maintain 
trespass quare cluusiim fivfiit. It ought 
clearly to show that he had the actual or 
constructive possession of the premises, 
or some part thereof. If the lease re- 
served a part of the lots, or if the plaintiff 
was at the time of the trespass in the ex- 
clusive possession of some portion thereof, 
the count should so have stated. As re- 
spects such portion, the action might be 
sustained. There was no occasion for the 
plaintiff to refer to the lease; but, having 
introduced it into the declaration, it was 
incumbent on him to show that it did not 
conclude him from maintaining the action. 
There are some cases which hold that 
trespass quare clausuw fregit may be 
maintained by the owner for an injury to 
the freehold, though the laud may be in 
the possession of his tenant at will. 



Starr v. Jackson, 11 Mass. 519; Hingham 
V. Sprague, 15 Pick. 102; Curtisa v. Hoyt, 
19 Conn. 154; Davis v. Nash, 32 Me. 411. 
And it is insisted that this action may be 
sustained on the authority of these cases. 
But there is a conclusive answer to this 
position. It does not appear that the 
parties in possession were the tenan+s at 
will of the plaintiff. The precise character 
of the tenancy is not stated in the declara- 
tion. It is alleged that Pendergast and 
Frinkler were the lessees of the premises, 
paying- rent therefor at the rate of $1,000 
per annum. The inference from this state- 
ment is that the demise was for a definite 
period, as a month or a year, rather than 
at the mere will of the lessor. In order to 
sustain the case on the ground indicated, 
it should distinctly appear that Pender- 
gast and Frinkler were tenants at the 
will of the plaintiff. Intendments are 
not indulged to sustain a pleading. If 
subject to the charge of uncertainty or 
ambiguity, it is to be construed most 
strongly against the pleader. If an alle- 
gation is equivocal, and two meanings 
present themselves, the one will be adopt- 
ed that is most unfavorable to the party 
pleading. 1 Chit. PI. 272; Steph. PI. 379. 
The judgment is affirmed. 



(See, also, Gunsolus v. Lormer, .54 Wis. 630, 12 N. W. Rep. 63; Bascom v. Dempsey, 143 Mass. 409, 
9 N. E. Rep. 744; Alexander v. Hard, 6i N. Y. 22S; Chandler v. "Walker, 21 N. H. 282; More v. Perry, 
61 Mo. 174.) 



III. TRESPASS AB INITIO. 



(8 Coke, 146(1, 1 Smith, Lead. Cas. 62.) 

Six Carpenters' Case. 

(Courtof King's Bench. Michaelmas Term, 1610.) 

1. Trespass to Land — Ab Initio. 

The abuse of a license to enter premises given 
by law makes the party a trespasser ab initio; 
but otherwise where the license to enter was 
given by the person in possession. 

2. SAirE — What Constitutes. 

Defendants went into plaintiff's public tavern, 
ordered and drank wine, and then refused to pay 
for it. HkIcL, that they were not trespassers ab 
initio; for the mere not doing is no trespass. 

In trespass brought b^ John Vaux 
against Thomas Newman, carpenter, and 
five other carpenters, tor breaking his 
house, and for an assault and battery, 1st 
September, 7 Jac, in London, in the par- 
ish of St. Giles extra. Cripplegate, in the 
ward of Cripplegate, etc., and upon the 
new assignment, the plaintiff assigned the 
trespass in a house called the "Queen's 
Head." The defendants to all the tres- 
pass praiter fractionem cJomvs pleaded not 
guilty, and as to thebreaking ofthehouse, 
said that the said houaeprasrj' tempore quo, 
etc., et diu antea etpostea, was a common 
wine tavern, of the said John Vaux, with 
a common sign at the door of the said 
house fixed, etc., by force whereof the de- 
fendants, prsed' tempore quo, etc., viz., 
bora quarta post meridiem into the said 
house, the door thereof being open, did 
enter, and did there buy and drink a quart 
of wine, and there paid for the same, etc. 
The plaintiff, by way of replication, did 
confess that the said house was a com- 
mon tavern, and that they entered into 



It, and bought and drank a quart of .wine, 
and paid for it; but further said that one 
.Tohn Kidding, servant of the said John 
Vaux, at the request of the said defend- 
ants, did there then deliver them another 
quart of wine, and a pennyworth of 
bread, amounting to 8d., and then they 
there did drink the said wine, and eat the 
bread, and upon request did refuse to pay 
for the same: upon which the defendants 
diddemurin law: and the onl.v point in this 
ca.'^e "was, if the denying to pay for the 
wine, or non-payment, which is all one 
(for every non-payment upon request, is 
a denying in law) makes the entry into 
the tavern tortious. 

And, first, it was resolved when an en- 
try, authority, ori license is given to any 
one by the law, and he doth abuse it, he 
shall bea trespasser a/i/nftfo; butwherean 
entry, autliority, or license, is given by the* 
part.y, and he abuses it, there he must be 
punished for his abuse, but shall not be a 
ti'espasser ab initio. And the reason of 
this difference is that in the case of a general 
authority or license^ of law, the law ad- 
judges by the subsequent act quo aiiiino, 
or to what intent, he entered ; for acta 
exteriora indicant interiora secrefa.* But 
when the party gives an authority or 



'3 Rolle, Abr. 561; Bagshaw v. Gaward, Yelv. 
96 97. 

'23 Bl. Comm. 213; 3 Hen. JTIL \ln; Perk. § 191; 
Bagshaw v. Gaward, Yelv. 96, 97; 31 Edw. IV. 19b. 

»2 Rolle, Abr. 561; 21 Edw. IV. 195, 76b, per 
Catesbt ; Bagshaw v. Gaward, Yelv. 96, 97 ; Perk. 
§191, 5 Hen. VIL lid. 

« Vide 11 Hen. IV. 756, 
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license hlmRell to do anything, he cannot, 
for any subsequent cause, punish that 
which is done by his own authority or 
license, and therefore the law gives author- 
ity to enter into a common inn or tavern : 
so to the lord to distrain; to the owner of 
the ground to distrain damageleasant; 
to him in reversion to see if waste be 
done; to the commoner to enter upon the 
laud to see his cattle, and such like.5 
But it he who enters into the inn or tavern 
doth a trespass, as if he' carries a way any- 
thing; or if thie lord who distrains for 
rent or the owner for damage-feasant, 
works or kills the'^ distress; or if he who 
enters to see waste breaks the house, orS 
stays there all night; or If the commoner 
cuts down a tree; In these and the like 
cases, the law adjudges that he entered for 
that purpose; and because the act which 
demonstrates it is a trespass, he shall be 
a trespasser ab initio, as it appears in all 
the said books. So its a purveyor takes 
my cattle byforce of a commission, for tjie 
king's house, it is lawful; but if he sells 
them in the market, now the first takingis 
wrongful; and therewith agrees IS Hen. 
VI. 196. Et sic de siwilibus. 

2. It was resolved per totiim curiam, 
that 10 not doing cannot make the party 
who has authority or license by the law a 
trespasser afc/nit/o, because not doing is no 
trespass ; and therefore, if the lessor dis- 
trains for his rent, and thereupon thelessee 
tenders him the rent and arrears, etc., and 
requires his beasts again, and he will not de- 
liver them, this nntdoingcannotmakehim 
a trespasser abifljY/o, and there with agrees 
33 Hf-n. VI. 47a. So it a man takes cattle 
damage-feasant, and the other otters sufii- 
cient amends, and he refuses to redeliver 
them, now it he sues a replevin, he shall 
recover 11 damages only for the detaining 
of them, and not for the taking, tor that 
was lawful; and therewith agrees Fitzh. 
Nat. Brev. 69^, temp. Edw. I. "Replevin," 
27; 27Eliz.3,88;45Eliz.3,9. So in the case 
at bar, for not 12 paying for the wine, the 
defendants shall not be trespassers, for the 
denying to pay for it is no trespass, and 
therefore they cannot be trespassers ah 
initio; and therewith agrees directly ia 
the point 13 12 Edw. IV. 9/>. For there 
PiGOT, Serjt., puts this very case, it one 
comes into a tavern to drink, and when 
he has drunk he goes away, and will not 
pay the taverner, the taveruer shall have 
an action of trespass against him for hie 



entry. To which Brian, C. J., said, the 
said case which Pigot has put is noti* 
law, for it is no trespass, but the tav- 
erner shall have an action of debt; and 
therebeforeis Brown held, that if I bring 
cloth to a tailor, to have a gown made, if 
the price be not agreed in certain before, 
how much I shall pay for the making, he 
shall not have an action of debt against 
me; which is meant of a general action of 
debt: but the tailor in such a case shall 
have 18 a special action oJ debt: acii. that 
A. did put cloth to him to make a gown 
thereof for the said A. and that A. would 
pay him as much for making, and all the 
necessaries thereto, as he should deserve, 
and that for making thereof, and all neces- 
saries thereto, he deserves so much, for 
which he brings his action of debt: in that 
case, the putting of his cloth to the tailor to 
be made into a gown, is sufficient evidence 
to prove the said special contract, for the 
law implies it: and if the tailor over- 
values the making, or the necessaries to 
it, the jury may mitigate it, and the 
plaintiff shall recover so much as they 
shall find, and shall be barred for the resi- 
due. But if tlie tailor (as they use) makes 
a bill, and he himself values the making 
and the necessaries thereof, he shall not 
have an action of debt for his own value, 
and declare of a retainer of him to make a 
gown, etc., for so much, unless it is 
so especially agreed. But in such case he 
may IT detain the garment until he is paid, 
as the hostler may the horse.i^ And all 
this was resolved by the court. Fide the 
book in 30 Ass. pi. 3tj, John Matrever'a 
Case, it is held by the court, that if the 
lord or his bailiff comes to distrain, and 1* 
before the distress the tenant tenders t lie ar- 
rears upon theland, there thedis tress taken 
for it is tortious. The same law for dam- 
age-feasant, if before the distress he tenders 
sufficient amends; and therewith agrees 
7 Ed w. I II. «b, in the Mr. of St. Mark's Case ; 
and so is the opinion of Hull to be under- 
stood in 13 Hen. IV. 20 yjb, which opinion 
is not well abridged in title "Trespass," 
180. Note, reader, this difference, that ten- 
der uijon the^i land before the 22 distress, 
makes the distress tortious; tender after 
the distress, and before the Impounding, 
makes the detainer, and not the taking, 
wrongful: tender after ^s the impounding, 
makes neither the one nor the other 
wrongful ; for then it comes too late, be- 
cause then the cause is put to the trial ol 



« Fide 13 Edw. IV. 8b; 21 Edw. IV. 19b,- 5 Hen. 
VII. lla; 9 Hen. VI. 396; 11 Hen. IV. 75b; 3 Hen. 
VII. lob; 28 Hen. VI. .5b. 

"Perk. § 191; 3 Edw. TV. 5; Daw v. Goldlng, 
Cro. Car. 196; Bagshaw v. Gaward, Yelv. 96. 

'12 Edw. IV. 8b,-- Bowman's Case, 9 Coke, lla; 

1 And. 65; Bagshaw v. Gaward, Cro. Jac. 148; 
Perk. § 191. 

»3 RoUe, Abr. 561: 11 Hen. IV. 7.5b; Fitzh. Nat. 
Brev. "Trespass, "176; Brooke, Abr. "Trespass," 
97; Brooke, Abr. "Replica, " 13. 

»3 RoUe, Abr. 561; 18 Hen. VI. 9b; 2 Inst. 546. 
lODaw V. Golding, Cro. Car. 196; Isaaok v. Clark, 

2 Bulst. 312; 1 RoUe, 130; Shapcott v. Mugford, 1 
Ld. Raym. 188; Mayse v. Cocksedge, Willes, 637; 
Winterbourne v. Morgan, 11 East, 403. 

"Beare & Hodge's Case, Litt. R. 34; Doct. & 
Stud. lib. 2, 112b; Het. 16. 
"Isack V. Clarke, 1 RoUe; 60, 2 Bulst. 312. 
"Roberts v. Herbert, 1 Sid. 5; 12 Eliz. 4, 9a, 9b. 



» 12 Edw. IV. 9b, N. It is good law. 

"12 Edw. IV, 9b. 

"Roberts v. Herbert, 1 Sid. 5. 

"Cowper V. Andrews, Hob. 42; Hostler's Case,. 
Yelv. 67; Chapman v. AUen, Cro. Car. 271, 273; 
Bradb. Dist. 71; Warren v. Perkins, Palm. 223; 
Mackerney v. Erwln, Hut. 101; 32 Edw. IV. 49b; 
Watbroke v. Griffith, Moore, 877; 5 Edw. IV. 2b; 
Robinson v. Waller, 1 RoUe, 449 ; Rosse v. Bram- 
steed, 2 RoUe, 438; 2 RoUe, Abr. 85, 92; Robinson 
V. Walter, 3 Bulst. 369, 270. 

" Vide Bradb. Dist. 70. 

"Bradb. Dist. 37; Br. Tender, etc., 18. 

«>2 BoUe, Abr. 561. 

«2Sld. 40. 

'i^'Pilkington's Case, 5 Coke, 76a; 2 Inst. 107. 

^% RoUe, Abr. 561; 1 Brown & G. 173; 3 InsU 
107; Pilkington's Case, 5 Coke, 76a; 13 Mod. 461; 
Winnard v. Foster, Lutw. 1596; Gilb. Ch. 83. 
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the law, to be there determined. But aft- 
er the law has detennined it, and the 
avowant has returned irreplevisable, yet 
if the plaintiff makes him a sufficient 
tender, he may have an action of detinue 
for the detainer after; or he may, upon 
satisfaction made in court, have a writ 
for the redelivery of his goods; and there- 
with agree the said books in 13 Hen. IV. 



17&; 14 Hen. IV. 4; Beglstr' Judic', 37; 45 
Edw. lir. 9; and all the books before. Vide 
14 Edw. IV. 4^; 2 Hen. VI. 12; 22 Hen. VI. 
57; Doct. & Stud. lib. 2, e. 27; Bradb.Dist. 
72, and Pilkington's Case, in the fifth part 
of my Rei)orts, fol. 7G, and so all the books 
which prima facie se^'m to disagree, are 
npou full and pregnant reason well recon- 
ciled and agreed. 



(See, also, Allen v. Crofoot, 5 Wend. 506; Jewell v. Mahood, 44 N. H. 474; Esty v. Wilmot, 15 Gray, 
16S; Diugley v. BufEum, 57 Ma 379; Narehood v. Wilhelm, 69 Pa. St. 64; Brock v. Stimson, 108 Mass. 



IV. TRESPASS BY JOINT TENANT. 



(7 Man., G. & S. 441.) 

Murray et al. v. Hall. 

(Court of Common Pleas. Feb. 14, 1849.) 

Trespass to Land — Ouster of Co-Tenant. 

Trespass will lie by one tenant in common against 
another for an actual ouster of possession. 

Rule to show cause why nonsuit should 
not be entered. 

Action of trespass brought by Murray, 
Ash & Kennedy for breaking and entering 
the dwelling-houise of plaintiffs, and ex- 
pelling them therefrom, aiid seizing and 
converting tlieir goods. On the trial be- 
fore Maut.e, J., it appeared that the prem- 
ises in question had been leased by defend- 
ant. Hall, to the three plaintiffs and one 
Hart for a coffee-room, and that Hart 
surrendered his interest to Hall, who sub- 
sequently, with Hart, forcibly expelled 
from the premises the person put in charge 
thereof by plaintiffs, and kept possession. 
A verdict was rendered for plaintiffs for 
£35 damages. Defendant, on leave re- 
served at the trial, obtaiaed a rule nisi to 
enter a nonsuit. 

Mr. Parrj', for defendant. Mr. Cbannell, 
Serj., and Mr. Wallinger, for plaintiffs. 

CoLTMAN, J. This was an action for 
breaking and entering the plaintiffs' dwell- 
ing-house, and e.xpeili rig them therefrom; 
to which the defendant pleaded — First, not 
guilty; .seco7j(//j', leave and license; tliird- 
l.v, a denial that the dwelling-house was 
the plaintiffs'. At the trial before Maule, 
J., one ground of defense was that the de- 
fendant was tenant in common of the 
house with the plaintiffs, and that, there- 
fore, the action was not maintainable. 
The learned judge told the jury that, if the 
evidence satisfied them that there had been 
an actual expulsion of the plaintiffs from 
the house by the defendant, their verdict 



ought to be for the plaintiffs. The jury 
found for the plaintiffs damages £35. The 
defendant afterwards obtained a rule to 
show cause why a nonsuit should not be 
entered, (pursuant to leave given at the 
trial,) on the ground that one tenant in 
comraoncannot maintain trespass against 
another, even though there has been an 
actual expulsion. On showing cause, it 
was argued (before the lord chief justice, 
and Justices Coltma.v, Ckesswell, and 
V. Williams,) that this defense, even it 
sustainable, ought to have been specially 
pleaded. It is unnecessary to give any 
opinion on this point, for we are of opin- 
ion that the defense is not sustainable. 
The court has felt some difficulty on the 
question, by reason only of the doubts ex- 
pressed by Littledale, J., in his judgment 
in Cubitt v. Porter, 8 Barn. & C. 269. That 
learned judge there said that although, if 
there has been actual ouster by onetenant 
in common, ejectment will lie at the suit 
of the other, yet he was not aware that 
trespass would lie; for that, in trespass, 
the breaking and entering is the gist of 
the action, and the expulsion or ouster is 
a mere aggravation of the trespass; and 
that, therefore, if the original trespass be 
lawful, trespass will not lie. It appears, 
however, to us difficult to understand why 
trespass should not lie, if ejectment (which 
includes trespass) maybe maintained (as 
it confessedly may) on an actual ouster. 
And as it has been further established in 
the case of Goodtitle v. Tombs, 3 Wils.llS, 
that a tenant in common may maintain 
an action of trespass for mesne profits 
against his companion, it appears to us 
that there is no real foundation for the 
doubts suggested. We are therefore of the 
opinion that the direction of Madle, J., 
at the trial was right, and consequently 
this rule must be discharged. 
Rule discharged. 



(See, also. Filbert v. Hofl, 43 Pa. St. 97; Byam v. Bickford, 140 Mass. 31, 2 N. E. Rep. 687; Dubois 
<r. Beaver, 25 N. Y. 123, 138.) 



V. DEFENSES:— LICENSE, NECESSITY, ETC. 



(15 Gray, 441.) 

Giles v. Simonds. 

{Supreme Judicial Court of MassaclvuseUs. 

June, 1800.) 

Tbespass to Land — Sale or Standing Tbees — 

License to Enter — Revocation. 

A verbal contract for the sale of standing trees, 

Us be cut and removed by the purchaser, gives an 



implied license to enter for the purpose of cut- 
ting and removing the same. But such license 
is revocable at any time, even after full consid- 
eration paid, except as to an entry for the pur- 
pose of removing those trees cut before the rev- 
ocation. 

Exceptions from superior court, Frank- 
lin county. 
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Action of tort for breaking; and entering 
plaintiff's close, and cuttins trees stand- 
ing thereon, which defendant justified un- 
der a verbal contract of sale of the trees. 
The consideration had been paid, and 
part of the trees had been felled and re- 
moved, v?hen plaintiff revolted his license 
to go upon the land. The jury found a 
verdict for defendant. Plaintiff alleged 
exceptions. 

C. Allen and S. T. Field, for plaintiff. A. 
Brainurd, tor defendant. 

BiGELOvp^, J. If the plaintiff had a right 
to revoke the license to enter upon his 
land, under which the defendant seeks to 
justify the acts of ti'espass alleged in the 
declaration, it is entirely clear that the 
verdict rendered in favor of the defendant 
cannot stand. The decision of the case 
turns, therefore, on the question virhether 
an owner of land, who has entered into a 
verbal contract for the sale of standing 
wood and timber to be cut and severed 
from the freehold by the vendee, can, at 
his pleasure, revoke the license which he 
thereby gives to the purchaser to enter on 
his land, and cut and carry away the 
wood or timber included in the contract. 
That such a contract is not invalid as 
passing an interest in the land is too 
well settled to admit of doubt. It is only 
an executory contract of sale, to be con- 
strued as conveying an interest in the 
trees when the.y shall be severed from the 
freehold, and shall become converted into 
personal property. Nor does the per- 
mission to enter on the land, which such 
a contract expressly or by implication 
confers on the vendee, operate to create 
or vest in him any estate or Interest in 
the premises. It is only a license or au- 
thority to do certain acts on the land, 
which but for such license or authority 
would be acts of trespass. If it wore oth- 
erwise, if under such a contract a right 
were conferred on the vendee to enter on 
the land, and then to exercise a right or 
privilege at his own pleasure, free from 
the control of the owner of the land, dur- 
ing the continuance of the contract, it 
would clearly confer on the vendea a right 
or interest in the premises, which would 
contravene the statute of frauds. Rev. 
St. c. 74, §1. Tbere can be no doubt that 
a valid license to enter on land may be 
given by parol. But this rule rests on the 
distinction that a license is onl.y an au- 
thority to do an act, or series of acts, on 
the land of another, and passes no estate 
or interest therein. 

The nature and extent of the right or 
authority conferred by a license, and how 
far it is within the power of the licensor 
to modify or revoke it, have given rise to 
much discussion and many nice and sub- 
tle distinctions in the books, as well as 
conflicting decisions in the courts of com- 
mon law. Certain principles, however, 
seem now to be well settled. If the owner 
of land sells chattels or other personal 
property situated on his land, the vendee 
thereby obtains an implied license to en- 
ter on the premises, and take possession 
of and remove tne property. In such case 
the license is coupled with and supported 
'^y a valid interest or title in the property 



sold, and cannot be revoked. Wood v. 
Manley, 11 Adol. & E. 34; Heath v. Ran- 
dall, 4 Cush. 195. So, too, if the owner of 
chattels or other personal property, by 
virtue of a contract with or the permis- 
sion of the owner of land, places his prop- 
erty on the land, the license to enter upon 
it, for the, purpose of taking and remov- 
ing the property, is irrevocable. Patrick 
V. Colerick, 3 Mees. & W. 483; Russell v. 
Richards, 10 Me. 429, and 11 Me. 371. 
Smith V. Benson, 1 Hill, 176. The right 
of property in the chattels draws after it 
the right of possession. The license to en- 
ter on land to obtain possession of them 
is subsidiary to this right of property, 
which cannot be enjoyed if the license be 
withdrawn or terminated. This right 
in the chattels is not derived from the 
license, but exists in the owner by virtue 
of a distinct and separate title, the validi- 
ty of which in no way depends on any 
right or interest in the land. But, with 
the assent of the owner of the land, the 
property has been placed in a situation 
where it cannot be used or enjoyed except 
by a license to enter upon his land. The 
continuance of this license is therefor es- 
sential to the enjoyment of the right. It 
would be a manifest breach of good faith 
to permit such a license to be revoked. 
No man should be permitted to keep the 
proi)erty of others by inducing them to 
place it upon his land, and then denying 
them the right to enter to regain its pos- 
session. A. party is therefore not permit- 
ted to withdraw his consent, by setting 
up his title to the land, after it has been 
acted on by others, and when their rights 
will be impaired or lost by its withdraw- 
al. In like manner, ard for similar rea- 
sons, a license to enter on land for the 
purpose of removing trees or timberthere- 
from, which have been felled in pursuance 
of a contract of sale, cannot be recalled. 
So far as it has been executed, the license is 
irrevocable. By virtue of the contract, 
and with the express or implied consent of 
the owner of the soil, the vendee has been 
induced to expend his money and serv- 
ices. The trees, so far as they have been 
severed from the freehold, have been con- 
verted into personal property, and vested 
in the vendee. A revocation of the license 
would, to the extent to which it had been 
executed, operate as a fraud on the ven- 
dee, and deprive hira of property to which 
he had become legally entitled. Besides, 
the owner of the land cannot, by a subse- 
quent revocation of his license, rendet 
that unlawful which, with all its incidents 
and necessary consequences, was lawful 
at the time it was done, by virtue of his 
own authority and consent. The true 
distinction between an executory verbal 
license to enter on land under a contract 
for the sale of timber or trees growing 
thereon, and a similar license executed, 
seems to be this: The former confers no 
vested interest or property, no money or 
labor is expended on the faith of it, and no 
right or title is impaired or lost by its rev- 
ocation. If the party to whom it is 
granted is injured by its withdrawal, his 
remedy is by an action against the licens- 
or for a breach of the contract. It cannot 
be held to extend further, bo as to coofei 
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a right to use the land of anothei" without 
his consent, because it would tlius confer, 
ex proprio vi\s:ore, an interest in land, 
vvhicli cannot be created except by a writ- 
inff. Bm such a license executed, to the 
extent to which it has been acted on, has 
operated to induce the vendee to expend 
money and services on the property, and 
tliereby to convert it into personal chat- 
tels which have become vested in him. 
The revocation of the license in such case 
w'ould deprive the vendee of his property. 
It has therefore been held that such a 
license, while it is executory, may be 
countermanded, but that when executed 
it becomes irrevocable. Cook v. Stearns, 
11 Mass. 533; Cheever v. Pearson, 16 
Pick. i;73; Euggles v. Lesure, 24 Pick. 190; 



Claflin V. Carpenter, 4 Mete. (Mass.) 580; 
Nettleton v. Sikes, 8 Meto. (Mass.) 34. 

Applying these principles to the case be- 
fore us, it is clear that the defendant could 
not justify the acts of trespass charged in 
the declaration. Before his entry on the 
land for the purpose of cutting trees, the 
plaintiff revoked the license which he had 
given by the verbal contract of sale under 
which the defendant claimed to act. So 
far as the license was executory, it was 
revocable, and the entry of the defendant 
after Its revocation was unlawful. The 
view which we have taken of the case 
seems to render a decision of the other 
questions raised by the exceptions unnec- 
essary. 

Exceptions sustained. 



(See, also, Blaisdell v. Railroad Co., 51 N. H. 4S5; Babcock v. Utter, 1 Abb. Deo. 27: Farglsv. 
TValtoD, 107 N. Y. 39S, 14 N. E. Rep. 303; Lockhart v. Geir, 54 Wis. 133, 11 N. W. Rep. 254; Johnson T. 
Skillman, 29 Minn. 95, 12 N. W. Rep. 149; PurseU v. Stover, 110 Pa. Stu 43, 20 Atl. Kep. 403; Wood t. 
Leadbitter, 13 Mees. & W. 838.) 



(US Mass. 876.) 

Pkoctok v. Adams et al. 

{Supreme Judicial Court of Ilassaohusetts. 
Nov. Term, 1873.) 

Trespass to IjAxd — Entry to Save Property. 

The entry upon tbe land of another, and remov- 
ing a boat wrecked thereon, the property of third 
persons, is not a trespass, if the object was to 
prevent the loss or destruction of the boat by the 
elements, and restore it to the owner, and not to 
remove it under a claim of ownership. 

On report from superior court. 

Action of tort in the nature of trespass 
quare clttusuw for entering plaintiff's close 
and carrying away a boat. The boat 
was a wreck cast upon plaintiff's beach 
between high and low water mark, found 
by defendants after a severe storm. They 
drew it up to high -water mark, but, not 
thinking it safe, subsequently took it 
away. They advertised it, and it was 
claimed by the owners, who paid them for 
their services and expenses, and took po.s- 
session of it. The court ruled that these 
facts did not constitute a defense, and, de- 
fendants refusing to go to the jury on the 
instructions proposed, tbe judge reported 
the case to the supreme court. 

E. F. Stone, for defendants. S. B. Ives, 
Jr., for plaintiff. 

Gbay, C. J. The boat, having been cast 
ashore by the sea, was a wreck, in the 
strictest legal sense. Bi. Comm. 106; 
Chase v. Corcoran, 106 Mass. 286, iss. Nei- 
ther the finders of the boat, nor the own- 
ers of the beach, nor the commonwealth, 
had any title to the boat as against its 
former owner. Body of Liberties, art. 90; 
Anc. Chart. 211; 2 Mass. Col. Kec. 143; St. 
1S14, c. 170; Rev. St. c. 57; Gen. St. c. 81 ; 3 
Dane, Abr. 134,136, 138, 144; 2 Kent, Comm. 
S-J2, 3.59. But the owner of the land on 
which the boat was cast was under no 



duty to save it for him. Sutton v. Buck, 
2 Taunt. 302,-312. 

If the boat, being upon the land between 
higti and low water mark owned or oc- 
cupied by the plaintiff, was taken by the 
defendants, claiming it as their own, 
when it was not, the plaintiff had a suffi- 
cient right of possession to maintain an 
action against them. Barker v. Bates, 18 
Pick. 255; Dunwich v. Sterry, 1 Barn. & 
Adol. 831. But if, as the evidence offered 
by them tended to show, the boat was in 
danger of being carried off by the sea, and 
they, before the plaintiff bad taken posses- 
sion of it, removed it for the purpose of 
saving and restoring it to its lawful own- 
er, they were not trespassers. In such a 
case, though they had no permission from 
the plaintiff or any other person, they had 
an implied license by law to enter on the 
beach to save the property. It is a very 
ancient rule of the common law that an 
entry upon land to save goods which are 
in jeopardy of being lost or destroyed by 
water, fire, or anv like danger, is not a 
trespass. 21 Hen. VII. 27,28, pi. 5; Brooke, 
Abr. "Trespass," 213; Vin. Abr. "Tres- 
pass," (H, a, 4,) pi. 24 ad fin. ; Id. (K, a,) 
pi. 3. In Dunwich v. Sterry, 1 Barn. & 
Adol. 831, a case very like this, Mr. Justice 
Parke (afterwards Baron Pahke and Lord 
Wensleydale) left it to the jury to say 
whether the defendant took the property 
for the benefit of the owners, or under a 
claim of his own, and to put the plaintiffs 
to a proof of their title. In Barker v. 
Bates, 13 Pick. 255, upon which the plain- 
tiff mainl.y relies, the only right claimed 
by the defendants was as finders of the 
property and for their own benefit. The 
defendants are therefore entitled to a new 
trial. As the answer was not objected to, 
and the declaration may be amended in 
the court below, we have not considered 
the form of the pleadings. 

New trial ordered. 



(Bee, also. Print Works r. Lawrence, 23 N. J. Law, 9, 590; New York v. Lord, 18 Wend. 126.) 
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(7 Gush. 408.) 

Campbell v. Race. 

{Supreme Judicial Court of MassachAuetts. 
September Term, 1851.) 

Tbespass to Land — Necessity— Obstkuctions to 
Highway. 
Wiere a highway becomes obstructed and im- 
passable from temporary causes, a traveler has 
the right to go upon adjoining lands and so pass 
by without being guilty of trespass. 

Exceptions from court of common pleas. 

Action of trespa.ss to land. Defendant 
justified going upon plaintiff's lands under 
a right of way of necessity resulting from 
tbe impassable stateofthe adjoining high- 
way by snow-drifts. The court ruled 
that such fact constituted no defense. A 
verdict was returned for plaintiff. Defend- 
ant alleged exceptions. 

W. Porter and J. C. Wolcott, for defend- 
ant. I. Sumner, for plaintiff. 

BiGELOW, J. It is not controTerted by 
the counsel for the plaintiff that the rule 
of law is well settled in England that, 
where a highway becomes obstructed and 
impassable from temporary causes, a 
traveler has a right to go extra, viam 
upon adjoining lands, ■without being guil- 
ty of trespass. The rule is so laid down 
in the elementary books, (2 Bl. Comm. 36; 
Woolr. Ways, 50, 51; 3 Cruise, Dig. 89; 
Wellb. Ways, 3S;) and it is fully supported 
by the adjudged cases, (Henn's Case, W. 
Jones, 296; Osborne v. Sture, 3 Salk. 182; 
Pomfret v. Ricroft, 1 Saund. 323, note 
3; Absor V. French, 2 Show. 28; Young v. 
, 1 Ld. Raym. 72-5; Taylor v White- 
head, 2 Doug. 745; Bullard v. Harrison, 4 
Maule & S. 387, 393.) 

Such being the admitted rule of law, as 
settled by the English authorities, it was 
urged in behalf of the plaintiff, in the pres- 
ent case, that it had never been recognized 
or sustained by American authors or cases. 
But we do not find such to be the fact. 
On the contrary, Mr. Dane, whose great 
learning and familiar acquaintance with 
the principles of common law^, and their 
practical application at an early period 
in ttiis commonwealth, entitle his opinion 
to very great weight, adopts the rule, as 
declared in the leading case of Taylor v. 
Whitehead, ubl supra, which he says "is 
the latest on the point, and settles the 
law. " 3 Dane, Abr. 258. And so Chancel- 
lor Kent states the rule. 8 Kent, Comm. 324. 
We are not aware of any case in which 
the question has been distinctly raised 
and adjudicated in this country, but there 
are several decisions in New York in which 
the rule has been incidentally recognized 
and treated as well-settled law. Holmes 
V. Seely, 19 Wend. 507; Williams v. Saf- 
ford, 7 Barb. 309; Newkirk v Sabler, 9 
Barb. 652. These authorities would seem 
to be quite sufficient to justify us in the 
recognition of the rule. But the rule itself 
is founded on the established principles of 
the common law, and is in accordance 
with the fixed and uniform usage of the 
community. Indeed, one of the strongest 
arguments in support of it is that it has 
always been practiced upon and ac- 
quiesced in, without objection, throughout 
the New England states. This accounts 
satisfactorily for the absence ot any adju- 



dication upon the question in our courts, 
and is a sufficient answer to the objection 
upon this ground which was urged upoa 
us by the learned counsel for the plaintiff. 
When a right has long been claimed and 
exercised without denial or objection, a 
strong presumption ia raised that the 
right is well founded. 

The plaintiff's counsel is under a misap- 
prehension in supposing that the authori- 
ties in support of the rule rest upon any 
peculiar or exceptional principle ot law. 
They are based upon the familiar and well- 
settled doctrine that to justify or excuse 
an alleged trespass inevitable necessity or 
accident must be shown. If a traveler in 
a highway, by unexpected and unforeseen 
occurrences, such as a sudden flood, heavy 
drifts of snow, or the falling of a tree, is 
shut out from the traveled paths, so that 
he cannot reach his destination without 
passing upon adjacent lands, he is certain- 
ly under a necessity to do so. It is essen- 
tial to the act to be done, without which 
it cannot be accomplished. Serious incon- 
veniences, to say the least, would follow, 
especially in a climate like our own, if 
this right were denied to those who have 
occasion to pass over the public ways. 
Xot only would intercourse and business 
be sometimes suspended, but life itself 
would be endangered. In hilly and moun- 
tainous regions, as well as in exposed 
places near the sea-coast, severe and unfore- 
seen storms not unfrequently overtake the 
traveler, and render highways suddenly 
impassable, so that to advance or retreat 
by the ordinary path is alike impos.'sible. 
In such cases the only escape is by turning 
out of the usually traveled way, and seek- 
ing an outlet over the fields adjoining the 
highway. If a necessity is not created, 
under such circumstances, sufficient to jus- 
tify or excuse a traveler, it is difficult to 
imagine a case which would come within 
the admitted rule of law. To hold a par- 
ty guilty of a wrongful invas;"a of an- 
other's rights for pas.sing over land adja- 
cent to the highway, under the pressure ot 
such a necessity, would be pushing indi- 
; vidual rights of property to an unreason- 
able extent, and giving them a protection 
beyond that which finds a sanction in the 
rules of law. Such a temporary and un- 
avoidable use o private property must be 
regarded as one of those incidental bur- 
dens to which all property in a civilized 
community is subject. In fact, the rule is 
sometimes justified upon the ground of 
public convenience and necessity. High- 
ways being established for public service 
and for the use and benefit of the whole 
community, a due regard for the welfare 
of all requires that, when temporarily 
obstructed, the right of travel should not 
be interrupted. In the words of Lord 
Mansfield, "it is for the general good 
that people should be entitled to pass in 
another line." It is a maxim of the com- 
mon law that, where public convenience 
and necessity come in conflict with private 
right, the latter must yield to the former. 
A person traveling on a highway is in the 
exercise of a public, and not a private, 
right. It he is compelled, by impassable 
obstructions, to leave the way, and go 
upon adjoining lands, he is still in the ex- 
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ercise of the samp rlglit. The rule does 
not, therefore, violate the principle tliat 
individual convenience must always be 
held subordinate to private rights, but 
clearly falls witliin tliat maxim which 
ma lies public convenience and necessity 
paramount. 

It was urged in argument that the effect 
of establishing this rule of law would be 
to appropriate private property to public 
use without providing any means of com- 
pensation to tlie owner. If such an acci- 
dental, occasional, and temporary use of 
land can be regarded as an appropriation 
of private property to public use, entitling 
the owner to compensation, which may 
well be doubted, still the decisive answer 
to this objection is quite obvious. The 
right to go extra vhim, in case of tempo- 
rary and impassable obstructions, being 
one of the legal incidents or consequences 
which attach to a highway through 
private property, it must be assumed that 
the riglit to the use of land adjoining the 
road was taken into consideration, and 
proper allowance made therefor, when the 
land was originally appropriated for the 
high way, and that the damages were then 
estimated and fixed for the private injury 
which might thereby be occasioned. 

It v.'as also suggested that the statutes 
of the commonwealth imposing the duty 
on towns to keep public ways in repair, 
and rendering them liable for damages oc- 
casioned by defects therein, furnish ample 
remedies in cases of obstructions, and do 
away with the necessity of establishing 
the rule of the common law in this com- 
monwealth, which gives the right in such 
cases to pass over adjacent lands. But 
this is not so. Towns are not liable for 
damages in those cases to which this rule 
of the common law would most frequently 
De applicable, — of obstructions occasioned 
by sudden and recent causes, which have 
not existed for the space of 24 hours, and 



of which the towns have had no notice. 
Besides, the statute liability of town.s 
does not extend to damages such as would 
ordinarily arise from a total obstruction 
of a highway, being e.^pressly confined to 
cases of bodily injuries and damages to 
property. St. 1850, c. 5; Canning v. Will- 
iamstown, 1 Cush. 451; Harwood v. Low- 
ell, 4 Cush. 310; Brailey V. Southborough 
6 Cush. 141. 

From what has already been said, the 
limitations and restrictions of the right to 
go upon adjacent lands in case of obstruc- 
tions in th^^ highway can be readily in- 
terred. Having its origin in necessity, it 
must be limited by that necessity,— ce.s- 
sante ratione ressat ipsu lex. Such a right is 
not to be exercised from convenience mere- 
ly, nor when by the exercise of duecare, aft- 
er notice of obstructions, other ways may 
be selected, and the obstructions avoided. 
But it is to be confined to those cases of 
inevitable necessity or unavoidable acci- 
dent, arising from sudden and recent 
causes, which have occasioned temporary 
and impassable obstructions in the high- 
way. What shall constitute such inevita- 
ble neces.sity or unavoidable accident must 
depend upon the various circumstances at- 
tending each particular ca.se. The nat- 
ure of the obstruction in the road, the 
length c)f time during which it has existed, 
the vicinity or distance of other public 
ways the exigencies of the traveler, are 
some of the many considerations which 
would enter into the inquiry, and upon 
which it is the exclusive province ol the 
jury to pass, in order to determine whether 
any necessity really existed which would 
justify or excuse the traveler. In the case 
at bar this question was wholly with- 
drawn from the consideration of the jury 
by the ruling of the court. It will there- 
fore be necessary to send the case to a 
new trial in the court of common pleas. 

Exceptions sustained. 



(See, also, Moray v. Fitzgerald, 56 Vt. 487; Carey v. Rae, 58 Gal. 159.) 



(5 Johns. 353.) 

Williams v. Spencer. 

(Supreme Court of New York. Feb. Term, 1810.) 

Tbespass to Land — Bkeakinq Open Dook to 
Sekve Process. 
The owner of a house, renting the same, re- 
served an inner room, which he occupied. A 
constable, having a warrant against him, entered 
by the outer door, which was open, and broke 
open the door of such inner room and arrested him. 
Held, that the constable was not a trespasser. 

In error, on certiorari. 

Action of trespass quare clavavm fregit 
brought by Spencer against Williams. It 
appeared at the trial before a justice of 
the peace that Spencer let out part of his 
house, and reserved an inner room for 



himself, which he occupied; that Will- 
iams, who was a constable, having a war- 
rant against Spencer, the outer door of 
the house being open, broke open the door 
of the inner room, and arrested him. The 
justicegave judgment for plaintiff, and de- 
fendant brought up the case by certiorari 
and writ of error. 

Mr. Tom/in.son, tor plaintiff in error. Mr. 
Foot, tor defendant in error. 

Per Curiam. There was no protection, 
in this case, to the door of the inner 
room, though occupied separately by the 
defendant in error. The constable had a 
right, therefore, to break the door. Lee t. 
Gansel, Cowp. 1. 

The judgment must be reversed. 



(See, also, Hubbard v. Mace, 17 Johns. 127; Hager v. Danforth, 20 Barb. 16; Com. v. Tobin, 108 
Mass. 426.) 
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(10 Q. B. Div. 17.) 
TiLLETT V. WAHD. 

(Court of Queen's Bench. Nov. 27, 1883.) 

I'liESPASS TO IiAND — CaTTLE ESCAPING FKOM HIGH- 
WAY. 

Defendant's ox, while being driven along the 
highway in a town, without any negligence on 
defendant's part, escaped from him, and entered 
plaintiff's adjoining premises through an open 
door. Held, that an action would not lie for 
plaintiff's damages. 

Appeal by sppcial case from the decision 
of the judge of the county court of Lineoln- 
ehire, h olden at Stamford. 

Action for injuries to soods in plaintiff's 
shop, caused by defendant's ox, which 
came through the open doorway after 
escaping from defendant's servants, who 
were driving it along the public street in 
Stamford in the usual and customary 
manner. There was no evidence of negli- 
gence of defendant's servants, or that the 
ox was vicious, or that there was any- 
thing exceptional in its temper and cQar- 
acter. The county court judge gave a 
verdict for the amount claimed, giving the 
defendant leave to appeal. 

Moon & Graham, for defendant. Mr. 
mils, for ijlaintiff. 

Coi-ERIDGE, C. J. In this action the 
county court judge has found as a fact 
that there was no negligence on the part 
of the drivers of the ox, or, at all events, 
he has not found that there was negli- 
gence; and, as it lies on the plaintiff to 
make out his case, the charge of negligence, 
eo far as it has any bearing on the matter, 
must be taken to have failed. 

Now, it is clear, as a general rule, that 
the owner of cattle and sheep is bound to 
keep them from trespassing on his neigh- 
bor's land, and, if they so trespass, an ac- 
tion for damages may be brought against 
him, irrespective of whether the trespass 
was or was not the result of his negli- 
gence. It is also tolerably clear that 
where both parties are upon the highway, 
where each of them has a right to be, and 
one of them is injured by the trespass of 
an animal belonging to the other, he must, 
in order to maintain his action, show that 
the trespass was owing to the negligence 
of the other or of his servant. It is also 
clear that, where a man is injured by a 
fierce or vicious animal behmging to 
another, prima facie no action can be 
brought without proof that the owner of 
the animal knew of its mischievous tend- 
encies. In the present case, the trespass, 
if there was any, was committed off the 
highway upon the plaintiff's close, which 
immediately adjoined the highway, by an 
animal belonging to the defendant, which 
was being driven on the highway. No 

(See, also, Hartford v. Brady, 114 Mass. 466; 
Covr. 78, and note.) 



negligence is proved, and it would seem to 
follow, from the law which 1 have pre- 
viously stated, that the defendant is not 
responsible. We find it established, as an 
exception upon the general law of tres- 
pass, that, where cattle trespass upon un- 
lenced land immediately adjoining a high- 
way, the owner of the land must bear the 
loss. This is shown by the judgment ol 
Bkamwell, B., in Goodwyn v.Cheveley,28 
Law J. Exch. 298. That learned judge goes 
into the question whether a reasonable 
time had or had not elapsed for the re- 
moval of cattle who had trespassed under 
similar circumstances, and this question 
would not have arisen if a mere momen- 
tary trespass had been by itself actiona- 
ble. There is also the statement of Black- 
born, J., in Fletclier v. Kylands, L. R. 1 
Exch. 265, that persons who have property 
adjacent to a highway may be taken to 
hold it subject to the risk of injury from 
inevitable risk. I could not, therefore, if 
I were disposed, question law laid down 
by such eminent authorities; but I quite 
concur in their view, and I see no distinc- 
tion for this purpose between a field in the 
country and a street in a market town. 
Tlie accident to the plaintiff was one of 
the necessary and inevitable risks which 
arise from driving cattle in the streets in 
or out of town. No cause of action is 
shown, and the judgment of the county 
court judge must be reversed. 

Stephen, J. I am of the same opinion. 
As 1 understand the law, when a man has 
placed his cattle in a field, it is his duty to 
keep them from trespassing on the land 
of his neighbors; but while he is driving 
them upon a highway he is not responsi 
ble, without proof of negligence on his 
part, for any injury they may do upon the 
highway, for they cannot then be said to 
be ttespassing. The case ol Goodwyn v. 
Cheveley, 28 Law J. Exch. 298, seems to me 
to establish a further exception, that the 
owner of thecattle is notresponsible with- 
out negligence when the injury is done to 
property adjoining the highway, — an ex- 
ception which is absolutely necessary for 
the conduct of the conimon affairs of life. 
We have been invited to limit this excep- 
tion to the case of high roads adjoining 
fields in the country, but I am very unwill- 
ing to multiply exceptions, and I can see 
no solid distinction between the case of an 
animal straying into a field which is un- 
fenced or into an open shop in a town. I 
think the rule to be gathered from Good- 
wyn V. Cheveley a very reasonable one, for 
otherwise I cannot see how we could limit 
the liability of the owner of cattle for any 
sort of injury which could be traced to 
them. 

Judgment for defendant. 

Cool V. Crommet, 13 Me. S50; Bush v. Brainard, 1 
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(Sr X. H. 331.) 

Lawrence v. Combs. 

{Supreme Judicial Court of New Hampshire. 
Jul}- Term, 1S5S. ) 

Trespass to Land — Adjoinino Tenants — Obli- 
gation TO Fence. 
Ti-espass svill not lie by the tenant of a close 
against an adjoining proprietor for damage done 
Dy cattle of a third person, which, straying upon 
the highway, enter defendant's lands, and from 
there pass upon plaintifE's land, through a defect 
in that portion ol the division fence which de- 
fendant was by law bound to keep in repair. 
Rev. St N. H. c. 136 § 1. 

On report o! referee. 

Action on tbe case for negligence. It 
appeared on trial before a referee tliat cat- 
tle of a third person straying on tlie high- 
way entered upon defendant's land, and 
therefrom passed npon plaintiff's adjoin- 
ing land through a defective fence at a 
point where defendant was by law bound 
to build and keep in repair the division 
fence. The referee reported the facts for 
the judgment of the court. 

Wheeler & Faulkner, for plaintiff. Mr. 
Lane, for defendant. 

E.iSTMA?;, J. At common law, a tenant 
cr owner was not obliged to fence against 
an adjoining owner or occupier, except by 
prescription, but he was to keep his cat- 
tle on his own land at his peril; and, if 
they escaped, they might be taken on 
whatever land they were found damage 
feasant, or the owner was liable to an 
action of trespass by the party iiijured. 
And where there was no prescription, but 
the tenant had made an agreement to 
fence, he could not be compelled to carry 
out his agreement and make the fence; 
and the jjarty injured bj' the breach of the 
agreement had no remedy but by an ac- 
tion on the agreement. Nowel v. Smith, 
Cro. Eliz. 709; Rust v. Low, 6 Mass. 94; 
Avery v. Maxwell, i N. H..36; Deyo v. 
Stewart, 4 Denio, 101; 3 Kent. Coram. 438; 
Dean v. Railroad, 2 Post. (N. H.) 317; 
Glidden v. Towle, 11 Fost. (N. H.) 1C8. 

In case of a prescription to fence, the 
tenant could be compelled to fence by the 
^rit of curia claudenda, sued out hy the 
tenant of the adjoining close, who could 
also recover damages by that writ. 
Fitzh. Nat. Brev. "Curia Claudenda," 297; 
Rust V. Low, 6 Mass. 94; Glidden v. Towle, 
11 Fost. (N. H.) 168. But. by statute, the 
owners of adjoining lands, under improve- 
ment, are required to make and repair the 
partition fences between them. Rev. St. 
c. 1.36, § 1. And after the fence has been 
divided, the owner of a close can sustain 
no action for damages done by horses or 
cattle breaking into his close, through 
defects in the fence which he was bound to 
make and repair, if they were rightfully 
on the adjoining land. Avery v. Maxwell, 
4N. H. 36; York v. Davis, 11 N. H. 241; 
Page V. Olcott, 13 N. H. 399. Where there 
are adjoining closes, with an undivided 
partition fence, which each ownerisbound 
to keep in repair, each is required to keep 
his cattle on his own land at his peril. 
Tewksbury v. Bucklin, 7 N. H. 518; Avery 
V. Maxwell, 4 N. H. 36; Thayer v. Ar- 



nold. 4 Mete. (Mass.) 5S9; Little v. Lath- 
ri4p, .5 Greenl. o.ili. 

At common law the tenant of a close 
who was obliged by prescription to fence 
was not required to do it against any cat- 
tle except those which were rightfully in 
the adjoining close. Salkwell v. Mil- 
warde, 26 Hen. VI. c. 23; 10 Edw. IV. c. 7; 
Fitzh. Nat. Brev. "Curia Claudenda," 1, 2; 
Rust V. Low, 6 Mass. 99, 100; 3 Kent, 
Comm. 438. And the same rule has been 
held to prevail where statutes have been 
adopted regulating the rights and duties of 
adjoining owners in regard to fences. In 
Ru.st V. Low, already cited, which is a 
leading American case upon the question, 
the point was distinctly decided that the 
tenant of a close is not obliged to fence 
except against cattle which are rightful!}' 
upon the adjoining land. In Avery v. 
Maxwell, 4 N. H. 37, Chief Justice Richahd- 
eoN says that "it is well settled that the 
owner of a close is only bound to fence 
against creatures which are rightfully on 
the adjoining land." And in HoUaday v. 
Marsh, 3 Wend. 147, Chief Justice Savage 
also says that "it is certainly well settled 
that a man is not obliged to fence against 
any cattle but such as may bs rightfully 
upon the adjoining close. " This doctrine 
is sustained by manj' authorities, among 
which may be cited Wells v. Howell, 19 
Johns. 385; Stackpole v. Healy. 16 Mass. 
38; Lord v. Wormword, 29 Me. 282; Hurd 
V. Railroad Co., 25 Vt. 122; Dovaston v. 
Payne, 2 H. Bl. 527; Cornwall v. Rail- 
road, 8 Fost. (N. H.) 167. 

From the declaration of the plaintiff, It 
appears that he and the defendant were 
owners of adjoining closes; that the fence 
between them had been divided; and 
that the defendant's portion of the fence 
was out of repair. Upon this state of 
facts, and according to the principles 
stated, there can be no doubt that the de- 
fendant would be liable, had the cattle 
that committed the trespass upon the 
plaintiffs land been rightfully in the close 
of the defendant, for they went into the 
plaintiff's close over that part of the fence 
which the defendant was bound to main- 
tain. But the cattle that committed the 
trespass were not the property of the de- 
fendant, nor were they upon his land by 
his permission ; but they belonged to 
third persons, and strayed from the high- 
way — where they do not appear to have 
been for any legitimate purpose— into the 
defendant's close, and thence came upon 
the plaintiff's land and did the damage. 
Both the plaintiff and defendant could 
maintain their actions against the own- 
ers of the cattle for the trespasses commit- 
ted; for, not being rightfully in the high- 
way, it is immaterial what the situation 
of their fences were. They were not 
obliged to fence against wrong-doers. 
The authorities cited settled this position. 

[The opinion concludes with an exami- 
nation of the provisionsof the NewHamp- 
shire statute as to division fences, (Rev. 
St. e. 136,) which, however, it is held, do 
not change the result.] 

Our conclusion is that there should be, 

Judgment on the report for the defend- 
ant. 



(See, also, Railroad Co. v. Hunger, 5 Denio, 255; Thayer v. Arnold, 4 Meto. (Mass.) 589; Knox t. 
Tucker, 48 Me. 373; Scott v. Grover, 56 Vt. 499.) 
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NUISANCE. 



I. WHAT CONSTITUTES A NUISANCE— PRESCRIPTIVE RIGHT TO MAIN- 
TAIN A NUISANCE— INJUNCTION TO RESTRAIN. 



(63 N. Y. 568.) 

Campbell et nI. v. Seaman. 

(Court of Appeals of New York. Jan. 21, 1876.) 

1. Nuisance — What Constitutes. 

The unreasonable, unwarrantable, or unlawful 
use of one's own property, producing material 
annoyance, inconvenience, discomfort, or hurt to 
his neighbor, constitutes a nuisance. 

2. Same — Bmck-Burnino. 

The burning of brick in a kiln, which produces 
noxious gases, injuring another's property, is a 
nuisance, though brick-burning is a useful and 
necessary indastry. 

3. Injunction — When Gkantbd. 

The writ of injunction is not a matter of grace, 
but of rightj in a proper case, and will be grant- 
ed to restrain irreparable injury, whether it be 
to the enjoyment of the necessities or the lux- 
uries of life. 

4. Same. 

The destruction of ornamental and useful trees 
and vines by the vapors and gases from a brick- 
kiln is such irreparable injury as a court of 
equity will enjoin. 

5. Nuisance — Prescriptive Riqht to Maintain. 
A person cannot, by erecting a nuisance upon 

his land adjoining vacant land owned by another, 
control or lessen the latter's use of the land, un- 
less he can acquire such right by prescription. 

6. Same. 

Where the injury to shrubbery on plaintiff's 
premises is caused by the burning of anthracite 
coal in a brick-kiln on adjoining premises by de 
fendant, a prescriptive right to continue the nui 
sance must be based upon 30 years' actual use of 
such coal, and not 20 years' use of the kiln. 

Appeal from supreme court, general 
term, third department. 

Action by Samuel B. Campbell and oth- 
ers against Nathan N. Seaman to recover 
damages from an alleged nuisance and to 
restiain the continuance thereof. The 
nuisance consisted in the burning of brick 
by anthracite coal on defendant's prem- 
ises, which killed the foliage. Trees, and 
shrubbery on plaintiffs" adjoining prem- 
ises. The referee by whom the case was 
tried found for plaintiffs, and the general 
term affirmed the judgment entered upon 
his report. From the judgment of the 
general term defendant appealed. 

Geo. 11'. Miller and W. S. Bevenor, for 
appellant. O. P. Jenks, for respondents. 

Earl, J. The plaintiffs owned about 40 
acres of land, situate in the village of 
Castleton, on the east bank of the Hud- 
son river, and had owned it since about 
1849. During the years 1857, 1858, and 1859 
they built upon it an expensive dwelling- 
house; and during those years, and before 
and since, they improved the land by 
grading and terracing, building roads and 
walks through the same, and planting 
trees and shrubs, both ornamental and 
useful. The defendant had for some years 
owned adjoining lands, which he had 
ased as a brick-yard. The brick-yard is 



southerly of plaintiffs' dwelling-house 
about 1,320 feet, and southerly of their 
woods about 567 feet. In burning bricks 
defendant had made use of anthracite 
coal. During the burning of a kiln sul- 
phuric acid gas is generated, which is de- 
structive to some kinds of trees and vines. 
The evidence shows, and the referee found, 
that gas coming from defendant's kilns 
had, during the years 1869 and 1870, killed 
the foliage on plaintiffs' white and yellow 
pines and Norway spruce, and had, after 
repealed attacks, killed and destroyed 
from 100 to 1.50 valuable pine and spruce 
trees, and had injured their grape-vines 
and plum trees, and he estimated plain- 
tiffs' damages from the gas during those 
years at fSOO. This gas did not continu- 
ally escape during the burning of a kiln, 
but only during the last two days, and 
•was carried into and over plaintiffs' land 
only when the wind was from the south. 

It is a general rule that every person 
may exercise exclusive dominion over his 
own property, and subject it to such uses 
as will best subserve his private interests. 
Uenerally, no other person can say how 
he shall use or what he shall do with his 
property. But this general right of prop- 
erty has its exceptions and qualifica- 
tions. 67c utere tuo ut alienum non IsedaB 
is an old maxim which has a broad appli- 
cation. It does not mean that one must 
never use his own so as to do any injury 
to his neighbor or his property. Such a 
rule could not be enforced in civilized 
society. Persons living in organized 
communities must suffer some damage, 
annoyance, and inconvenience from each 
other. P'or these they are compensated 
by all the advantages of civilized society. 
If one lives in the city, he must expect to 
suffer the dirt, smoke, noisome odors, 
noise, and confusion incident to city life. 
As Lord .lustice Jamks beautifully said, 
in Salviu v. Coal Co., L. R. 9 Ch. App. 705: 
"If some picturesque haven opens its 
arms to invite the commerce of the world, 
it is not for this court to forbid the em- 
brace, although the fruit of it should be 
the sights and sounds and smells of a 
common seaport and ship-building town, 
which would drive the dryads and their 
masters from their ancient solitudes." 

But every person is bound to make a 
reasonable use of his property, so as to 
occasion no unnecessary damage or an- 
noyance to his neighbor. If he make an 
unreasonable, unwarrantable, or unlaw- 
ful use of it, so as to produce material an- 
noyance, inconvenience, discomfort, or 
hurt to his neighbor, he will be guilty of 
a nuiwance to his neighbor, and the law 
will hold him responsible for the conse- 
quent damage. As to what is a reasona- 
ble use of one's own property cannot b» 
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defined by any certain general rules, but 
muKt depend upon the circumstances of 
each case. A use of property in one locali- 
ty, and under some circumstances, may be 
lawful and reasonable, whicli, under oth- 
er circumstances, would be unlawful, un- 
reasonable, and a nuisance. To consti- 
tute a nuisance, the use must be such as 
to produce a tangible and appreciable in- 
jury to neighboring property, or such as 
to render its enjoyment specially uncom- 
fortable or inconvenient 

Within the rules thus referred to, that 
defendant's brick-burning was a nuisance 
to plaintiffs cannot be doubted. Numer- 
ous cases might be cited, but it will be 
sufficient to cite mainl.v those where the 
precise question was involved in reference 
to brick-burning. 

The earliest ease is that of Duke of Graf- 
ton V. Hilliard, decided in 1736, not report- 
ed, but referred to in Attorney General v. 
Cleaver. IS Ves. 211. Chancellor Eldon 
(here says tliat the court held in that case 
that "the manufacture of bricks, though 
near the habitations of men, if carried on 
for the purpose of making habitations for 
^hem, is not a public nuisance." By look- 
ing at that case, as found in a note to 
Walter v. Selfe, 4 Eng. Law & Eq. 18, it 
will be seen that no such decision was 
made in that case, and that no such lan- 
guage was used therein. A temporary in- 
junction had been granted in the first in- 
stance, restraining brick-burning, but it 
was dissolved upon the defendant's show- 
ing that it would really produce no an- 
noyance or iniury to the plaintiff. 

In Donald v. Humphrey, 14 F. (Sc.) 
120G, the plaintiff brought an action to re- 
strain brick-burning, and insisted that the 
business was per se a nuisance, and should 
be restrained without proof of actual in- 
jury, but the court held that the business 
of burning brick was a lawful business, 
and not per se a nuisance, but that the 
question as to whether it was a nuisance 
or not was one of fact, to be determined 
by the circumstances of each case, and re- 
fused an injunction without proof that 
the business was so conducted as to be a 
•iulsance to the plaintiff. 

In the case of Walter v. Selfe, supra, the 
deiendants were enjoined from burning 
bricks in the vicinity of the plaintiffs' 
premises so as to occasion damage or an- 
noyance to the plaintiffs, or injury or 
damage to the buildings thereon stand- 
ing, or shrubberies or plantation, named 
in the bill. 

In Pollock V. Lester, 11 Hare, 266, the de- 
fendant was making preparations to burn 
bricks near a lunatic asylum of which 
plaintiff was proprietor, and plaintiff 
brought his bill praying an injunction to 
restrain the defendant, alleging in his bill 
that the smoke and vapor arising from 
the brick-burning would be injurious to 
his patients, and cause them to leave his 
asylum, and would also injure the trees, 
shrubs, and plants thereon growing; and 
the injunction was granted. This was 
done, it will be seen, merely upon the ap- 
prehension of damage, and before any was 
actually suffered. 

After the decision of this case. Hole v. 
Carlo w, 4 C. B. (N. S.) 336, was decided. 



That was an action for a nni.-;ance arising 
from the burning of bricks on defendant's 
own land near to the plaintiff's dwelling- 
house, and the judge at the trial told the 
jury that no action lies for the reasonable 
use of a lawful trade in a convenient and 
proper place, even though some one may 
suffer inconvenience from its being carried 
on, and he left two questions to the jury 
— First, " Was the place in which the bricks 
were burned a proper and convenient 
place for the purpose'?" .second/.r, if they 
thought the place was not a proper place 
for the purpose, then "was the nuisance 
such as to make the enjoyment of life and 
property uncomfortable?" It was held 
that there was no misdirection. That 
case, which was in conflict with prior au- 
thorities, has since been overruled in 
Beardmore v. Tredwell, 31 Law J. Ch. 
892; Bamford v. Turnkey, 31 Law J. Q. B. 
2.S6; Cavey v. Led bitter, 13 C. B. (N. S.) 
470; Bareham V. Hall,22LawT. (N.S.)116; 
Roberts v. Clarke, 18 Law T. (N. S.) 49; 
Luscombe v. Steer, 17 Law T. (N. S.) 229. 
In Beardmore v. Tredwell the court 
granted an injunction restraining the 
1 burning of bricks within 650 yards of the 
j plaintiff's dwelling, holding that theburn- 
i ing of bricks within 350 yards of the plain- 
tiff's residence was a nuisance, although 
the bricks were to be used in the erection 
of government fortifications. Vice-Chan- 
cellor Stuart says: "Upon the facts of 
the present case, notwithstanding thecon- 
! tradictory evidence, my mind is satisfied 
1 that there has been an actual and posi- 
j tive injury to the plaintiff; that the com- 
] fort and enjoyment of his mansion-house 
are injured; that the trees planted and 
! standing and growing for ornament have 
been, in some cases, entirely destroyed, 
and in many cases injured. "' 

In Bamford v. Tnrnley, Cockburn, C. J., 
before whom the case was tried, followed 
Hole V. Barlow, and charged the jury that 
if they thought the spot was convenient 
and proper, and that the use by the de- 
fendant of his premises was, under the cir- 
cumstances, a reasonable use of his own 
land, he would be entitled to a verdict. 
The jury found for the defendant, but 
upon the hearing in the exchequer cham- 
ber it was held that the instructions were 
erroneous, and that it was no answer, in 
anaction foranuisancecreating actual an- 
noyance and discomfort in the enjoyment 
of neighboring property, that the injury 
resulted from a reasonable use of the prop- 
erty, and that the act was done in a conven- 
ient place, nor that the same business had 
been carried on in the same locality for 17 
years. The doctrine of Hole v. Barlow 
was distinctly repudiated, and that case 
was in terms overruled. 

InCavey v.Ledbitter, an action foranui- 
sance caused by brick-burning, the judge 
at the trial left it to the jury, in substance, 
to say whether the acts of the defendant 
rendered the plaintiff's residence substan- 
tially uncomfortable, and whether his 
shrubs and fruit-trees had been thereby 
injured; and he refused to ask them 
whether the bricks had been burned in a 
convenient place, and it was held that 
there was no misdirection. 
In Bareham v. Hall a bill was filed for an 



166 



LAW OF TORTS. 



Injunction to restrain the dpfendant from 
using a brick-kiln in such a way as to be a 
nuisance to the property of plaintiff, or to 
plaintiff and his family. There, as here, the 
damage and annoyance were suffered only 
when the wind blew from the direction 
of the kiln ; and Vice-Chancellor Stu- 
art said "that, prima facie, a brick-kiln 
built within 100 yards in front of a man- 
sion-house would be a nuisance, unless the 
process used for burning the bricks was 
one of an unusual kind. " 

Roberts v. Clarke was a bill for an injunc- 
tion restraining the defendant from burn- 
ing brick on his premises to the injury of 
plaintiff's premises, and the vice-chancel- 
lor held that brick-burning carried on in 
the ordinary way was a nuisance to per- 
sons living within the limits affected by 
it, and that 240 yards vras no extreme 
limit for the smoke and vapor to extend, 
and that it was such a nuisance as the 
court would restrain. 

In Luscombe v. Steerthe defendant rent- 
ed premises, and began to burn brick with- 
in 1,442 feet of the plaintiff's house, on 
premises adjoining. At the time when the 
bill was brought no actual injury had 
been sustained by the plaintiff, but the 
bill was predicated upon a prospective 
nuisance. The court denied an injunction 
upon the grounds that, no actual injury 
having been sustained, no nuisance exist- 
ed ; and that no evidence having been giv- 
en to establish the fact of prospective nui- 
sance, it was not a case for equitable re- 
lief. But the court said : "If the business 
should hereafter become a nuisance to the 
plaintiff, he can then apply to the court 
for relief, and his rights will beprotected. " 

In this country, so far as 1 can ascer- 
tain, the question of nuisance from brick- 
burning has rarely been before the courts. 
The only case to which our attention has 
been called is Huckenstine's Appeal, 70 
Pa. St. 102. In that case Agnbw, J., says: 
"Brick-making is a useful and necessary 
employment, and must be pursued near 
to towns and cities where bricks are chiefly 
used. Brick-burning, an essential part of 
the business, is not a nuisance per se. At- 
torney General v. Cleaver, 18 Ves. 219. It, 
as manyuseful employments do, may pro- 
duce some discomfort, and even some in- 
jury, to those near by, but it does not fol- 
low that a chancellor would enjoin there- 
for." He then goes on to say that the 
aid of an injunctionis not matter of right, 
but of grace; and concludes that there 
were so many similar nuisances in the lo- 
cality that it was not clear that this nui- 
sance increased the discomfort from them, 
and that it was doubtful whether the 
plaintiff had suffered any material dam- 
age from the acts, and therefore held that 
an injunction ought not to issue, and that 
the plaintiff should be left to his remedy 
at law. In the following analogous cases, 
useful industries, which produced smoke 
or noxious gases or vapors or odors, were 
declared nuisances: Catlin v. Valentine, 9 
Paige, 575; Peek v. Elder, 3 Sandf. 129; 
Taylor v. People, 6 Parker, Crim. R. 352; 
Davis V. Lambertson,56 Barb. 480; Hutch- 
ins v. Smith, 63 Barb. 251; AYhitney v. 
Bartholomew, 21 Conn. 213 ; Cooper v. Ran- 
dall, 53 111. 21; Rex v. White, 1 Burrows, 



337; Cooke v. Forbes, L. R. 5 Eq. 166; 
Sampson v. Smith, 8 Sim. 272; Tipping v. 
Smelting Co., 4 Best & S. 608; Crump v. 
Lambert, L. R. 3 Eq. 409; Pointer v. Gill. 
2 Rolle, Abr. 140. 

Without further citation of authority, 
I think it may safely be said that no defi- 
nition of nuisance can be found in any 
text-book or reported decision which will 
not embrace this case. 

But theclaim is made that, although the 
brick-burning in this case is a nuisance, a 
court of equity will not and ought not to 
restrain it, and the plaintiffs should be left 
to their remedy at law to recover dam- 
ages, and this claim must now be exam- 
ined. Prior to Lord Eldo.n's time, in- 
junctions were rarely issued by courts of 
equity. During the many years he sat 
upon the woolsack this remedy was re- 
sorted to with increasing frequency, and, 
with the development of equity jurispru- 
dence which has taken place since his 
time, it is well said that the writ of injunc- 
tion has become the right arm of the 
I court. It was formi^rly rarely issued in 
the case of a nuisance until plaintiff's 
right had been established at law, and the 
doctrine which seems now to prevail in 
Pennsylvania, that this writ is not matter 
of right, but of grace, to a large extent 
prevailed. But now a suit at law is no 
longer a necessary preliminarj', and the 
right to an injunction, in a proper case, in 
England and most of the states, is just as 
fixed and certain as the right to any other 
provisional remedy. The writ can right- 
fully be demanded to prevent irreparable 
injury, interminable litigation, and a mul- 
tiplicity of suits, and its refusal in a prop- 
er case would be error to be corrected by 
an appellate tribunal. It is matter of 
grace in no sense, except that it rests in 
the sound discretion of the court, and 
that discretion is not an arbitrary one. 
If improperly exercised in any case, either 
in granting or refusing it, the error is one 
to be corrected upon appeal. Corning v. 
Nail Factory, 40 N. Y. 191 ; Reid v. Gifford, 
Hopk. Ch. 416; Pollitt v. Long, 58 Barb. 
20; Railroad Co. v. Artcher, 6 Paige, 83; 
Parker v. Woollen Co., 2 Black, 545, 551; 
Webber v. Gage, 39 N. H.182; Dent v. Auc- 
tion Mart Co., 35 Law J.Ch.555; Attorney 
General v. Telegraph Co., 30 Beav. 287; 
Wood V. Sutcliffe, 2 Sim. (N. S.) 165 , Clowes 
V. Potteries Co.. L. R. 8 Ch. App. 125. 
Here the remedy at law was not ade- 
quate. The mischief was substantial, 
and, within the principle laid down in the 
cases above cited, and others to which our 
attention has been called, irreparable. 

The plaintiffs had built a costly man- 
sion, and had laid out their grounds, and 
planted them with ornamental and useful 
trees and vines, for their comfort and en- 
joyment. How can one be compensated 
in damages for the destruction of his or- 
namental trees, and the flowers and vines 
which surrounded his home? How can 
a jury estimate their value in dollars and 
cents? The fact that trees and vines are 
for ornament or luxury entitles them no 
less to the protection of the law. Every 
one has the rightto surround himself with 
articles of luxury, and he will be no less 
protected than one who provides himself 
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only with articles of necessity. The law- 
will protect a flower or a vine as well as an 
oak. Cooke v. Forbes, L. R. 5 Eq. 166; 
Broadbent v. Gas Co., 7 De Gex, M. & G. 
436. These damages are irreparable, too, 
because the trees and vines cannot be re- 
placed, and the law will not compel a per- 
son to take money rather than the objects 
of beauty and utility which he places 
around his dwelling to gratify his taste or 
to promote his comfort and his health. 

Here the injunction also prevents a mul- 
tiplicity of suits. The injury is a recurring 
one, and every time the poisonous breatli 
from defendant's brick-kiln sweeps over 
plaintiffs' land they have a cause of action. 
Unless the nuisance be restrained, the liti- 
gation would be interminable. The poli- 
cy of the law favors, and the peace and 
good order of society are best promoted 
by, the termination of such litigation by 
a single suit. The fact that this nuisance 
is not continual, and that the injury is 
only occasional, furnishes no answer to 
the claim for an injunction. The nuisance 
has occurred often enough within two 
years to do the plaintiffs large damage. 
Every time a kiln is burned some injury 
may be expected, unless the wind should 
blow the poisonous gas away from 
plaintiffs' lands. Nuisances causing dam- 
age less frequently have been restrained. 
Eoss V. Butler, 19 N. J. Eq. 294 ; Meigs v. Lis- 
ter, 23 N. J.Eq.200; Clowes v. Potteries 
Co., supra; Mulligan v. Ellas, 12 Abb. Pr. 
(N. S.) 259. It matters not thatthe brick- 
yard was used before plaintiffs bought 
their lands or built their houses. Taylor 
V. People, supra; Wier's Appeal, 74 Pa. 
St. 230; Brady V. Weeks, 3 Barb. 157; Bar- 
well V. Brooks, 1 Law T. 454. One can- 
not erect a nuisance upon his land ad- 
joining vacant lands owned by another, 
and thus measurably control the uses to 
which his neighbor's land may in the fut- 
ure be subjected. He may make a rea- 
sonable and lawful use of his land, and 
thus cause his neighbor some inconven- 
ience, and probably some damage which 
the law would regaid as damnum absque 
injuria. But he cannot place upon his 
land anything which the law would pro- 
nounce a nuisance, and thus compel his 
neighbor to leave his land vacant, or to 
use it in such way only as the neighboring 
nuisance will allow. 

It is claimed that the plaintiffs so far ac- 
quiesced in this nuisance as to bar them 
from any equitable relief. I do not per- 
ceive how any acquiescence short of 20 
years can bar one from complaining of a 
nuisance, unless his conduct has been such 
as to estop him. There is no proof that 
plaintiffs, when they bought their lands, 
knew that any one intended to burn any 
bricks upon the land now owned by de- 
fendant. From about 1840 to 1853 no 
bricks were burned there. Then, from 1853 
to 1857, bricks were burned there, and then 
not again until 1867. From 1857 to 1867 
the brick-yard was plowed and used for 
agricultural purposes. Before suit brought 
plaintiffs objected to the brick-burning. 
No act or omission of theirs induced 
the defendantto incur large expenses, or to 
take any action which could be the basis 
of an estoppel against them, and therefore 



there was no acquiescence or laches which 
should bar the plaintiffs, within any rule 
laid down in any reported case. It is true 
that if a party sleeps on his rights, and 
allows a nuisance togo on without remon- 
strance, or without taking measures, ei- 
ther by suit at law or in equity, to pro- 
tect his rights, and allows one to go on 
maklnglarge expenditures about the busi- 
ness which constitutes the nuisance, he 
will sometimes be regarded as guilty of 
such laches as to deprive him of equitable 
relief. But this is not such a case. Raden- 
hurst v.Coate, 6 Grant, Ch.l40; Heenan v. 
Dewar, 18 Grant, Ch. 438; Bankart v. 
Houghton, 27 Beav. 425. The defendant 
claims a prescriptive right to burn bricks 
upon his land, and to cause the poisonous 
vapors to flow over plaintiffs' lands. 
Assuming that defendant could acquire, 
by lapse of time and continuous user, the 
prescriptive right which he claims, there 
has not here been a continuous use and 
exercise of the right for 20 consecutive 
years. Anthracite coal was first used for 
burning bricks in this yard in 1834, and 
after six years brick-burning was discon- 
tinued. It was not resumed again until 
about 1853, and after four years it was 
again discontinued, and it was not re- 
sumed again until 1867. So that anthracite 
coal, which caused plaintiffs' damage, had 
not been used in all for 20 years, and cer- 
tainly not continuously in burning bricks 
upon the yard now owned by defendant. 
If he could acquire the right claimed by 
prescription, he, and those under whom 
he holds, must for 20 years have caused the 
poisonous gases to flow over plaintiffs' 
land whenever they burned bricks, and 
the wind blew from the direction of the 
kiln. Such a prescription neither the alle- 
gations in the answer, nor the proofs upon 
the trial, nor the findings of the referee, 
warrant. The referee finds thatthe prem- 
ises of defendant have been known and 
used as a brick-yard for over 25 years. 
This Is notfindingthatthey have been used 
as a brick-yard for 25 years continuously, or 
that they have caused the poisonous 
gases to flow over plaintiffs' land for that 
length of time continuously. Ball v. Ray, 
L. R. 8Ch. App. 467; Parker v. Mitchell, 
11 Adol. &E.788: Battishill v.Reed.lSC.B. 
(N. S.) 606; Fish Co. v. Dudley, 37 Conn. 
136. Where the damage to one complaining 
of a nuisance is small or trifling, and the 
damage to the one causing the nuisance 
will be large in case he be restrained, the 
courts will sometimes deny an lnjunc1;ion. 
But such is not this case. Here the dam- 
age to the plaintiffs, as found by the ref- 
eree. Is large and substantial. It does not 
appear how much damage the defendant 
will suffer from the restraint of the injunc- 
tion. He does not own the only piece of 
ground where bricks can be made. We 
know that material for brick may exist in 
all parts of our state, and particularly at 
various points along the Hudson river. 
An injunction need not, therefore, destroy 
defendant's business, or interfere mate- 
rially with the useful and necessary trade 
of brick-making. It does not appear how 
valuable defendant's land is for a brick- 
yard, nor how expensive are his erections 
for brick-making. I think we may Infer 
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that they are not expensive. For aught 
that appears, his land may be put to oth- 
er use just as profitable to him. It does 
not aijpear that defendant's damage from 
an abatement of the nuisance will be as 
great as plaintiffs' damagefrom its contin- 
uance. Hence this is not a case within any 
authority to wliich our attention has 
been called where an injunction should 
be denied on account of the serious conse- 
quences to the defendant. We cannot ap- 
prehend that our decision in this case can 
improperly embarrass those engaged in 
the useful trade of brick-making. Similar 
decisions in England, where population 
and human habitations are more dense, do 
not appear to have produced any embar- 
rassment. In this country there can be no 
trouble to find places where brick can be 
made without damage to persons living 
in the vicinity. It certainly cannot be nec- 
essary to make them in the heart of a 
village or in the midst of a thickly-settled 
community. 

Defendant complains that the damage 
allowed by the referee was too great. 
He had the evidence and all the circum- 
stances before him, and wecannot review 
his decision upon the amount of damage. 
It is also complained that the injunction 
contained in the judgment as entered is 
broader and more unlimited than that or- 
dered by the referee. This is a matter not 
to be corrected upon appeal. Defendant 
should have compelled an entry of judg- 
ment in accordance with the decision of 
the referee. If plaintiffs entered a judg- 
ment not authorized by the referee's re- 
port, defendant should have moved to set 
it aside or to correct it. 

One of the three judges who heard the 
appeal in the general term of the supreme 
court died before the decision was made, 
and the appeal was decided by the remain- 
ing t\vo judges, and this appeal is from 
the judgment entered upon that decision. 
It is now objected that the two judges 
could not make a decision. Even if the 
defendant, after he has appealed from the 
judgment, can raise the objection, we are 
of opinion that the objection is not well 
founded, and that two judges can hold a 
general term, and decide cases argued 
there. Van Hensselaer v. VVitbeck, 2 Lans. 
499. It follows from these views that the 
judgment should be affirmed. 

All concur. 

Judgment affirmed. 



(11 H. L. Cas. *643.) 

St. Helkn's Smelting Co. v. Tippi.vg. 

(House of Lords. July 5, 1865.) 

Nuisance — What Constitutes — Vapoes fkom 
Useful Ixdustkies. 
Id an action to recover for a nuisance caused 
by vapors arising from the operation of defend- 
ant's smelting works on adjoining premises, the 
court charged the jury that every man is bound 
to use his own property in such a manner as not 
to injure the property of hisneiehbor, unless, by 
the lapse of a certain period of time, he has ac- 
QuLred a prescriptive right to do so; that the law 
does not regard trifling inconveniences; that 
everything must be looked at from a reasonable 



point of view; and, therefore, in an action for 
nuisance to property by noxious vapors arising 
on the land of another, the injury, to be action- 
able, must be such as visibly to diminish the 
value of the property, and the comfort and enjoy- 
ment of it; that, in determining that question, 
the time, locality, and all the circumstances 
should be taken into consideration; that, in 
countries where great works have been erected 
and carried on which are the means of develop- 
ing the natural wealth, persons must not stand 
on extreme rights, and bring actions in respect 
of every matter of annoyance, as, if that were 
so, business could not be carried on in tuese 
places. The court refused to hold that the ques- 
tions which ought to be submitted to the jury 
were "whether it was a necessary trade, whether 
the place was a suitable place for such a trade, 
and whether it was carried on in a reasonable 
manner. " Held, not erroneous. 

Appeal from exchequer chamber. 

Action by William Tipping against the 
St. Helen's Copper Smelting Company, 
Limited, for a nuisance to plaintiff's dwell- 
ing-house and premises caused by nox- 
ious vapors proceeding from smelting 
works owned and operated by defendant 
on adjoining lands, which destroyed plain- 
tiff's trees and foliage, injured his cattle, 
and were detrimental to his health. At 
the trial in the court of queen's bench, be- 
fore Melloe, J., defendant's counsel con- 
tended that the tbree questions which 
ought to be submitted to the jury were 
" wtietherit was a necessary trade, wheth- 
er the place was a suitable place for such 
a trade, and whether it was carried on in 
a reasonable manner." The court re- 
fused so to hold, but charged the jury that 
every man is bound to use his own prop- 
erty in such a manner as not to injure 
the property of his neighbor, unless, by 
the lapse of a certain period of time, he 
has acquired a prescriptive right to do 
so; that the law does not regard trifling 
inconveniences; that everything must be 
looked at from a reasonable point of 
view; and therefore, in an a-'jtion for nui- 
sance to property by noxious vapors aris- 
ing on the land of another, the injury, to 
be actionable, must be such as visibly to 
diminish the value of the property, and 
the comfort and enjoyment of it; that, in 
determining that question, the time, lo- 
cality, and all the circumstances should be 
taken into consideration; that, in coun- 
tries where great works have been erected 
and carried on which are the means of de- 
veloping the natural wealth, persons must 
not stand on extreme rights, and bring ac- 
tions in respect of every matter of annoy- 
ance, as, if that were so, business could 
not be carried on in those places. The 
jury found specially that the enjoyment 
of plaintiff's property was sensibly dimin- 
ished : that the business carried on by de- 
fendant was the ordinary business of 
smelting copper, and conducted in a prop- 
er manner, in as good a manner as possi- 
ble; and that it was carried on in a prop- 
er place; and found a verdict for plaintiff 
for £361 damages. Defendant moved for a 
new trial, which was refused. 4 Best & S. 
tiOS. The judgment of the queen's bench 
was affirmed by the exchequer chamber, 
and from that judgment defendant ap- 
pealed. 

The Attorney General {Sir R. Palmer) 
and Mr. Webster, for appellant. Mr. Brett, 
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il/r. Mellisb, and Mr. Milward, tor respond- 
eut. 

Martin, B. In answer to the questions 
pioposed by your lordships to the jurlges, 
I have to state their unanimous opinion 
that the directions given by the learned 
judge to the jury are correct, and that a 
new trial ouRlit not to be granted. As 
far as the experience of all of us goes, the 
directions are such as we have given in 
these cases tor the last 20 years. 

Tun Lord Ch.wcellor. Mj' lords, I 
think your lordships will be satisfied with 
the answer we have received from the 
learned judges to the question put by this 
house. My lords, iu matters of this de- 
scrii)tion, it appears to me that it is a 
very desirable thing to mark the differ- 
ence between an actit)n brought for a nui- 
sance upon the ground that the alleged 
nuisance produces ma terial injury to the 
property, and an action brought fora nui- 
sance on the ground that the thing al- 
leged to be a nuisance Is productive of 
sensible personal di.scomfort. With regard 
to the latter, namely, the personal conven- 
ience, an interference with one's enjoy- 
ment, one's quiet one's personal freedom, 
anything that discomposes or iujuriousl.y 
affects the senses or the nerves, whether 
that may or may not be denominated 
a "nuisance, " must undoubtedly depend 
gnally on the circumstances of the place 
■uhere the thiug complained of actually 
occurs. ]f a man lives in a town, it is nec- 
essary that he should subject himself to 
the consequences of those operations of 
trade which may be carried on in his im- 
mediate locality, which are actually nec- 
essary for trade and commerce, and also 
for the enjoyment of property and for the 
benefit of the inhabitants of the town and 
of t!;e i)ublic at large. If a man lives in 
a street where there are numerous shops, 
and a shop is opened next door to him, 
which is carried on in a fair and reason- 
able way, he has no ground for complaint 
because to himself individually there may 
arise much discomfort from the trade 
carried on in that shop; but when an oc- 
cupation is carried on by one person in 
the neighborhood oi another, and the re- 
sult of that tiade or occupation or busi- 
ness is a material injury to projierty, then 
there unquestionably arises a very differ- 
ent consideration. I think, my lords, 
that, in a case of that description, the 
Bubmissicjn which is required from persons 
liviiiLj in society to that amount of dis- 
comfort which may be necessary for the 
legitimate and free exercise of the trade 
of their neighbors would not apply to cir- 
cumstances the immediate result of which 
Is sensible injury to the value of the prop- 
erty. Now, in the ])resent case, it appears 
that the plaintiff purchased a very valua- 
ble estate, which lies within a mile and a 
half from certain large smelting works. 
What the occupation of these copper 
smelting premises was anterior to the 
year ISGO does not clearly appear. The 
plaintiff became the proprietor of an estate 
of great value in the month of June, 
]SfiO. In the month of September, 1860, 
very extensive smelting operations began 



on the property of the present appellant, 
— the works at St. Helen's. Of the effect 
of the vapors exhaling from those works 
upjon the plaintiff's property, and the in- 
jury done to the trees and shrubs, there is 
abundance of evidence in the case. My 
lords, the action has been brought upon 
that; the jurors have found the existence 
of the injury; and the only ground upon 
which your lordships are asked to set 
aside that verdict, and to direct a new 
trial, is this: That the whole neiglibor- 
hood where these copper smelting works 
were carried on is a neighborhood more 
or less devoted to manufacturing pur- 
poses, of a similar kind, and therefore it Is 
said that, inasmuch as this copper smelt- 
ing is carried on in what the appellant 
contends is a fit place, it may be carried 
on with impunity, although the result 
may be the utter destruction or the very 
considerable diminution of the value of 
the plaintiff's property. My lords, I ap- 
prehend that th;it is not the meaning of 
the woi'd "suitable," or the meaning of 
the word "convenient," which has been 
used as applicable to the subject. The 
word "suitable" unquestionably cannot 
carry with it this consequence, — that a 
trade may be carried on in a particular 
locality, the consequence of which trade 
may be the injury and destruction to the 
neighboring property. Of course, my 
lords, I except cases where any prescriptive 
right has been acquired by a lengthened 
user of the place. On these grounds, 
therefore, shortly, without dilating fur- 
ther upon them, (and they are sufficiently 
unfolded by the judgment of the learned 
judges in the court below,) I advise your 
lordshipsto affirm the decision ofthecourt 
below, and to refuse the new trial, and to 
dismiss the appeal, with costs. 

Lord Craxworth. My lords, I entirely 
concur in opinion with my noble and 
learned friend on the wool-sack, and also 
in the ojiinion expiessed by the learned 
judges that this lias been considered to be 
the proper mode of directing a jury, as 
Mr. Baron Marti.n said, for at least 20 
years. I believe I should have carried it 
back rather further. In stating what I 
always understood the proper question to 
be, I cannot do better than adopt the lan- 
guage of Mr. Justice Mellor. He says: 
"It must be plain that persons using a 
lime-kiln or other works, which emit nox- 
ious vapors, may not do an actionable 
injury to another; and that auy place, 
where such an operation is carried on so 
that it does occasion an actionable injury 
to another, is not, in the meaning of the 
law, a convenient place." I always un- 
derstood that to be so; but in truth, as 
was observed in one of the cases by the 
learned judges, it is extremely difficult to 
lay down any actual definition of what 
constitutes an injury, because it is always 
a question of compound facts, which must 
be looked to, to see whether or not the 
mode of carrying on a business did or did 
not occasion so serious an injury as to in- 
terfere Avith the comforts of life and enjoy 
ment of property. I perfectly well remem- 
ber, when I had the honor of being one of 
the barons of the court of exchequer, try- 
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Ing a case in the county of Durham, where 
there was an action for injury arising 
from smoke in the town of Shields. It 
was proved incontestably that smqke 
did come, and in some degree interfere 
with a certain person, but I said: "You 
must look at it, not with a view to the 
question whether, abstractedly, that 
quantity of smoke was a nuisance, but 
whether it was a nuisance to a person liv- 
ing in the town of Shields;" because, if it 
only added in an infinitesimal degree to 
the quantity of smoke, I thought that 
the state of the town rendered it altogeth- 
er impossible to call that an actionable 
nuisance. There is nothing of that sort 
in the present case. It seems to me that the 
distinction, in matter of fact, was most 
correctly pointed out by Mr. Justice Mbl- 
LOH, and I do not think he could possiblj' 
have stated the law, either abstractedly, 
or with reference to the facts, better than 
he has done in this case. 

Lord Wensletdale. My lords, lentire- 
ly agree in opinion with both my noble 



and learned friends in thiB case. In these 
few sentences I think everything is includ- 
ed: The defendants say, "If you do not 
mind, you will stop the progress of works 
of this description. " I agree that that is 
so, because, no doubt, in the county of 
Lancaster, above all other counties, where 
great works have been created and car- 
ried on, and are the means of deyeloping 
the national wealth, you must not stand 
on extreme rights, and allow a person to 
say, "I will bring an action against you 
for this and that and so on." Business 
could not go on if that were so. Every- 
thing must be looked to from a reasona- 
ble point of view. Therefore the law does 
not regard trifling and small inconven- 
iences, but only regards sensible incon- 
veniences, — injuries ^vhich sensibly dimin- 
ish the comfort, enjoyment, or value of ths 
property which is affected. My lords, I do 
not think the question could have been 
more correctly laid down by any one to 
the jury, and I entirely concur in the pro- 
priety of dismissing this appeal. 
Appeal dismissed, with costs. 

(See, also, McCaffrey's Appeal, 105 Pa. St. 253; Demarest v. Hardham, 34 N. J. Eq. 469; WierN 
Appeal, 74 Pa. St. 230; Davis v. Sawyer, 133 Mass. 289; Bohan v. Gas-Light Co., 122 N. Y. 18, 25 N. E 
Rep. 246; People v. Lead-Works, 82 Mich. 471, 46 N. W. Rep. 735; Com. v. Miller, 139 Pa. St. 77, 21 
Atl. Rep. 138.) 
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1. Drainage of surface -waters. 

(86 N. T. 140.) 
Barkley v. Wii.cox. 
{Court of Appeals of New York. Oct. 4, 1881.) 
Surface Waters — Obstructing. 

The owner of land, which is so situated that 
the surface waters from the land above naturally 
descend upon and pass over it, may in good faith, 
and for the purpose of building upon and improv- 
ing his land, fill and grade it, although thereby 
the water is prevented from reaching it, and is 
detained upon the land above. 

Appeal from supreme court, general 
term, second department. 

Action by Alfred Barkley against Nelson 
Wilcox to recover damages for injuries al- 
leged to have been sustained by the ob- 
struction of the natural flow of surface 
water from plaintiff's lot over and across 
that of defendant. The case was submit- 
ted to a referee, who reported in favor of 
defendant, and the judgmententered there- 
on was affirmed by the general term. 19 
Hun, 320. From the judgment of the gen- 
eral term plaintiff appealed. 

C. E. CiicJdeback, for appellant. J. M. 
AUertoD, for respondent. 

Andrews, J. This is not the case of a 
natural water-course. A natural water- 
course is a. natural stream, flowing in a 
defined bed or channel, with banks and 
sides, having permanent sources of sup- 
ply. It is not essential to constitute a 
water-course that the flow should be uni- 
form or uninterrupted. The other ele- 
ments existing, a stream does not lose the 
character of a natural water-course be- 
cause, in times of drought, the flow may 
be diminished, or temporarily suspended. 
It Is sufficient if it is usually a stream of 



running water. Ang. Water-Courses, § 4^ 
Luther v. Winnisimmet Co., 9 Cush. 171. 

The parties in this case own adjacent 
lots on a street near a village, but not 
within the corporate limits. The findings 
are that the natural formation of the 
land was such that surface water from 
rains and melting snows would descend 
from different directions and accumulate 
in the street in front of the plaintiff's lot, 
in varying quantities, according to the 
nature of theseasons, sometimes extending 
quite far back upon plaintiff's lot; that in 
time of unusual amount of rain or thaw- 
ing snow, such accumulations, before the 
grading of the defendant's lot, were accus- 
tomed to run off over a natural depression 
in the surface of the land, across the de- 
fendant's lot, and thence over the lands of 
others, to the Neversink river; that, when 
the amount of water was small, it would 
soak away in the ground ; that in 1«71 the 
defendant built a house on his lot, and 
used the earth excavated in digging the 
cellar to improve and better the condi- 
tion of his lot, by grading and filling up 
the lot, and sidewalk in front of it, about 
12 inches, and on a subsequent occasion 
he filled in several inches more; that in 
the spring of 1875 there was an unusually 
large accumulation of water from melting 
snow and rains in front of and about the 
plaintiff's premises, so that the water ran 
into the cellar of his house, and occa- 
sioned serious damage; that the filling in 
of the defendant's lot had the effect to in- 
crease the accumulation of water on the 
plaintiff's lot, and contributed to the inju- 
ry to his property. 

There was no natural water-course over 
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the detenclant's lot. The surface water, 
by reason of the natural features of the 
ground, and the force of gravlts', wlien it 
accumulated beyond a certain amount in 
front of the phuutiEfs lot, passed upon 
and over the lot of the defendant. The 
discharace was not constant or usual, but 
occasional only. There was no "chan- 
nel" or "stream," in the usual sense of 
tliose terms. In an undulating country, 
there must always be valli^ys and depres- 
sions, to which water, from rainx or 
snon-, will find its way from the hill-sides, 
and be finally discharg-ed into some nat- 
ural outlet. But this does not constitute 
such valleys or depressions water-courses. 
Whether, when the premises of adjoining 
ovvners are so situated that surface water 
falling upon one tenement naturally de- 
scends to and passes over the other, the in- 
cidents of a water-course apply to and 
govern the rights of the respective parties, 
so that the owner of the lower tenement 
maj- not, even in good faith and for the 
purpose of improving or building upon 
his own land, obstruct the flow of such 
water to the injury of the owner above, is 
the question to be determined in this 
case. This question does not seem to 
have been authoritatively decided in this 
Bta'e. It was referred to by Dexio, C. J., 
in Goodale v. Tuttle, 29 N.Y. 467, vvhere 
he said: "And, in respect to the running 
off of surface water caused by rain or 
snow, I know of no principle which will 
prevent the owner of the land from filling 
up the wet and marshy places on his own 
soil, for its amelioration and his own ad- 
vantage, because his neighbor's land is so 
situated as to be incommoded by it. 
Such a doctrine -svould militate against 
the well-settled rule that the owner of 
land has full dominion over the whole 
space above and below the surface. " The 
case in ■^\'hich these observations were 
made did not call for the decision of the 
question, but they show the opinion of a 
great judge upon the point now in judg- 
ment. Similar views have been expressed 
in subsequent cases in this court, although 
in none of them, it seems, was the ques- 
tion before the court for decision. Van- 
derwiele v. Taylor, 65 N. Y. 341; Lynch v. 
Mayor, etc., 76 N. Y. 60. The question has 
been considered by courts in other states, 
and has been decided in different ways. In 
some the doctrine of the civil law has been 
adopted as a rule of decision. By that 
law, the right of drainage of surface wa- 
ter, as between owners of adjacent lands, 
of different elevations, is governed by .the 
law of nature. The lower proprietor is 
bound to receive the waters which natu- 
rally flow from the estate above, provided 
the industry of man has not created or 
increased the servitude. Corp. Jur. Civ. 
39, tit. 3, §§ 2-5: Domat, (Cush. Ed.) 616; 
Code Nap. art. 64u ; Code La. art. 6.56. The 
courts of Pennsylvania, Illinois, California, 
and Louisiana have adopted this rule, 
and it has been referred to with approval 
by the courts of Ohio and Missouri. Mar- 
tin V. Riddle, 26 Pa. St. 415; Kauffman v. 
Griesemer, Id. 407; Gillhara v. Railroad 
Co., 49 111. 484; Gormley v. Sanford, 52 111. 
158; Ogburn v. Connor, 46 Cal. 346; Dela- 
houssaye v. Judice, 13 La. Ann. 587; Hays 



V. Hays, 19 La. 851 ; Butler v. Peck, 16 Ohio 
St. 334; Laumier v. Francis, 23 Mo. 181. 
On the other hand, the courts of Jlassa- 
chusetts. New Jersey, New Hampshire, 
and Wisconsin have rejected the doctrine 
of the civil law, aad hold that therelution 
of dominant and servient tenements does 
not, by the common law, appl.y between 
adjoining lands of different owners, so as 
to give the upper ijroprietor the legal 
right, us an incident of his estate, to have 
the surface vv a ter falling on his land dis- 
charged over the land of the lower pro- 
pi'ietor, although it naturally finds its 
way there; and that the lower proprietor 
may lawfully, for the improvement of his 
estate and in the course of good hus- 
bandry, or to make erections thereon, fill 
up the low places on his land, although 
l)y so doing he obstructs or prevents the 
surface water from passing tliereon from 
the premises above, to the injury of the 
upper proprietor. Luther v. Winnisimmet 
Co., 9 Cush. 171 ; Parks v. Newburyport, 
10 Gray, 2S; Dickinson v. Worcester, 7 Al- 
len, 19; Gannon v. Hargadon, 10 Allen, 
106; Bowlsby v. Speer, 31 N. J. Law, 351; 
Pettigrew v. Evansville, 25 Wis. 223; Hoyt 
v. Hudson, 27 Wis. 656; Swett v. Cutts, 
50 N. H. 4.39. It may he observed that in 
Pennsylvania house-lots in towns and 
cities seem to be regarded as not subject 
to the rule declared in the other cases in 
that state in respect to surface drainage. 
Bentz V. Armstrong, 8 Watts & S. 40. 
And in Livingston v. McDonald, 21 Iowa, 
160, the court, in an opinion by Dillon, J., 
after statin;^ the civil-law doctrine, say 
that it may be doubted whether it will be 
adopted by the common-law courts of 
this country, so far as to preclude the 
lower owner from making, in good faith, 
improvements wnich would have the ef- 
fect to prevent the water of the upper es- 
tate from flowing or passing away. Pro- 
fessor Washburn states that the prevail- 
ing doctrine seems to be that if, for the 
purposes of improving and cultivating his 
land, a land-owner raises or fills it, so that 
the water which falls in rain or snow up- 
on an adjacent owner's land, and which 
formerly flowed onto the flrst-mentioned 
parcel, is prevented from so doing, to the 
injury of the adjacent parcel, the owner of 
the latter is without remedy, since the 
other party has done no more than he had 
a legal right to do. Washb. Eiisem. (2d 
Ed.) 431. 

Upon this state of the authorities, we 
av2 at liberty to adopt such rule on the 
subject as we may deem most consonant 
with the demands of justice, having in 
view, on the one hand, individual lights, 
and on the other the interests of society 
at large. Upon consideration of the ques- 
tion, we are of opinion that the rule stat- 
ed by Denio, C. J., in Goodale v. Tuttle, 
is the one best adapted to our condition, 
and accords with public policy ; while, at 
the same time, it does not deprive the 
owner of the upper tenement of any legal 
right of property. The maxim, aqua cur- 
rjt et debet currere ut currere solebat, ex- 
presses the general law which governs the 
rights of owners of property on water- 
courses. The owners of land on a water- 
course are not owners of the water which 
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flows in it. But each owner is entitled, 
by virtue of liis ownersliip of the soil, to 
tlie reasonable use of the water, as it 
passes his premises, for doiuesric and other 
uses, not inconsistent with a lilje reason- 
able use of the stream by owners above 
and below him. Such use is incident to 
bis right of property in the soil. But he 
cannot divert, or unreasonably obstruct, 
the passage of the water, to the injury of 
other proprietors. These familiar princi- 
ples are founded upon tlie most obvious 
dictates of natural justice and public poli- 
cy. The existence of streams is a perma- 
nent provision of nature, open to observa- 
tion by every purchaser of land through 
which the.y pass. The multiplied uses to 
which in civilized society the water of 
rivers and streams is applied, and the 
wide injury which may result from an un- 
reasonable interferen('e with the order of 
nature, forbid an exclusive appropriation 
by an individual of the water in a natural 
water-course, or any unreasonable inter- 
ruption in the flow. It is said that the 
same principle of following the order of 
nature should be applied between coter- 
minous proprietors, in determining the 
right of mere surface drainage. But it is 
to be observed that tlie law has always 
recognized a wide distinction between the 
right of an owner to deal with surface 
water falling or collecting on his land and 
his right in the water of a natural water- 
course. In such water, before it leaves his 
land and becomes a part of a definite wa- 
ter-course, the owner of the land is deemed 
to have an absolute property, and he may 
appropriate it to his exclusive use, or get 
rid of it in any way he can, provided only 
that he does not cast it, by drains or 
ditches, upon the land of his neighbor; 
and he may do this, although by so doing 
he prevents the water reaching a natural 
water-course, as it formerly did. there- 
by occasioning injury to mill-owners or 
other proprietors on thestreani. So, also, 
he may, by digging on his own land, in- 
tercept the percolating waters which sup- 
ply' his neighbor's spring. Such conse 
quential injurv gives no right of action. 
Acton V. Blnndell, 12 MefS.& \V.:]l'4; Kaw- 
stron V. Taylor, 11 Exch. ZlSi^; Phelps v. 
Nowlen, 72 N. Y. 39. Now, in these cases 
there is an interference witia natural laws. 
But those laws are to be construed 
in connection with social laws and the 
laws of property. The interference in 
these cases with natural laws is justified, 
because the general law of society is that 
the owner of land has full dominion over 
what is above, upon, or below the surface. 



and the owner, in doing the acts supposed, 
is exercising merely a legal right. The 
owner of wet and spongy land ciannot, it 
is true, by draining or other artiflcial 
means, collect the surface water into 
channels, and discharge it upon the land 
of his neighbor, to his injury. This is aiilie 
the rule of the civil and common law. 
Corp. Jur. Civ. 39, tit. 8, §§ 2, 3, 4, 5; 
Noonan v. Cit.y of Albany, 79 N. Y. 47."); 
Miller V. Laubach, 47 Pa. St. 154. But it 
does not follow, we think, that the owner 
of land which is so situated that the sur- 
face water from the lauds above natural- 
l3' descenrls upon and passes over it may 
not, in good faith, and for the pur])ose of 
building upon or improving his land, fill 
or grade it, although thereby the water 
is prevented from reaching it, and is re- 
tained upon the lands above. There is a 
manifest distinction between casting wa- 
ter upon another's land and preventing 
the flow of surface water upon your own. 
Society has an interest in the cultivation 
and improvement of lands, and in the rec- 
lamation of waste lands. It is also for 
the public interest that improvements 
shall be made, and that towns and cities 
shall be built. To adopt the principle 
that the law of nature must be observed, 
in respect to surface drainage, would, we 
think, place undue restriction upon indus- 
try and enterprise, and the control of an 
owner of his property. Of course, in some 
cases, the opposite principle may cause in- 
jury to the upper proprietor. But the 
question should, we think, be determined 
largely upon considerations of public poli- 
cy and general utility. Which rule will, on 
the whole, best subserve the public inter- 
ests, and is most reasonable in practice? 

For the reasons stated, we think the rule 
of the civil law should not be adopted in 
this state. The case before us is an illus- 
tration of the impolicy of following it. 
Several house-lots (substantially village 
lots) are crossed by the depression. They 
must remain unimproved if the right 
claimed by the plaintiff exists. It is bet- 
ter, W3 think, to establish a rule which 
will permit the reclamation and improve- 
ment of low and waste lands to one which 
will impose upon them a perpetual servi- 
tude, for the purpose of drainage, for the 
benefit of upper proprietors. We do not 
intend to say that there may not be cases 
which, owing to special conditions and 
circumstances, should be exceptions to the 
general rule declared. But this rase is 
within it, and vse think the judgment be- 
low should be affirmed. All concur. 

Judgment affirmed. 



(See, also. Peck v. Goodberlett, 109 N. Y. 180, 16 N. E. Rep. 350; Boyd v. Conklin, 54 Mich. 583, 20 
K. W. Rep. 595 ; Peck v. Herrington, 109 111. 611 ; Bowlsby v. Speer, 31 N. J. Law, 351 : Rathke v. Gard- 
ner, 134 Mass. 14; Rindge v. Sargent, 6i N. H. 294, 9 Atl. Rep. 723.) 



2. Diversion and detention of stream. 



(46 N. Y. 511.) 

Clinton v. Myers. 

{Court of Appeals of Netv York. Nov. 28, 1871.) 

1. Water-Courses — Detentiox of Stream. 

As against a lower riparian owner, a person 
•las no legal right to detain, by means of a stor- 



age dam erected upon his land, such surplus wa- 
ters of a natural water-course crossing his lands 
as he may not require for present use until they 
may be wanted by him in a dry season. 

2. Same— IsjuxcTios. 

The fact that such storage makes the lower ri- 
parian owner's rights more valuable is immate 
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rial \t he Insists upon his legal right to the 
water as it would naturally flow, and such right 
is ol any value to him. Nor will a court of 
equity inquire as to his motive in insisting on 
his legal rights. 

Appeal from supreme court, general 
term, sixth judicial district. 

Aition by William M. Clinton against 
Charles P. Myers to restrain defendant 
from opening the gate of plaintiff's dam, 
and letting oft the accumulated water.s. 
Plaintiff owned the land forming the 
boundaries of a natural pond and its out- 
let. The pond was formed by springs and 
by surface waters running therein in rainy 
seasons and from melting snows. Plain- 
tiff owned a cotton factory some three 
miles below this pond, which was run 
most of the year by water from other 
sources, and he constructed a dam across 
the outlet of the pond to store the waters 
for use in the dry seasons when his other 
supply was inadequate to run his mill. 
Defendant owned a large farm between 
the pond and plaintiff's factory, lying up- 
on both sides of the stream from the pond, 
upon which stream he had a water-power 
and saw-mill. This action was brought 
to restrain the threatened interference 
with the gates of plaintiff's dam to let off 
the waiers of the pond. The court a ward- 
ed an injunction. Defendant appealed. 

-H. Sturges, for appellant. L. J. Bur- 
ditl.. for respondent. 

Grover, J. The judgment restraining 
the defendant from interfering with the 
gate and other structures of the plaintiff 
at the outlet oF the pond can be sustained 
only in case the plaintiff has the right to 
maintain the dam and other structures, 
and thereby control the flow of the water 
in the manner and for the purposes found 
by the special term for which it was con- 
trolled by him; and foreffecting which, the 
structures were erected. From thesefacts 
it appears that the dam and structures 
were erected at the outlet of a natural pond 
of about 40 acres, into which one or more 
small streams run, having but a small 
quantity of water in a dry time flowing 
therein, but in the wet seasons — spring 
and fall — a much larger quantity flowed 
into and out of the pond. That the dam 
was constructed about 10 feet above the 
natural outlet of the pond, and used to 
detain the water in the pond during such 
portions of the year as the plaintiff's fac- 
tory was adequately supplied with water 
from a stream below the dam, (the latter 
stream originating from another soui'ce,) 
and when this failed to furnish an ade- 
quate supply the deficiency was supplied 
from the reservoir, in a steady and con- 
stant manner, through a gate in a trunk 
of about a foot square. That the waters 
have been retained and used by the plain- 
tiff with the sole view of economizing and 
utilizing the same to the greatest possible 
extent; not viciously, or with any intent 
to injure or in any way wrong the defend- 
ant. It further appears from such finding 
that the water was so detained by the 
plaintiff during the wet seasons in the 
spring and fall, until wanted for use by 
the plaintiff in the dry seasons of winter 
and summer. The judgment, In effect, de- 



termines that the plaintiff has a right so 
to detain and use the water, It being nec- 
CHsary so to do, to give an adequate and 
profitable power to propel the machinery 
of a factory owned by him, situate about 
three miles below the outlet, as against 
the defendant. The defendant is the own- 
er of a parcel of land situated upon both 
sides of the stream between the outlet and 
the plaintiff's factory, upon which there is 
a saw-mill operated by the defendant dur- 
ing portions of the year. The question 
to be determined is of great importance to 
the plaintiff, the case showing that hia 
factory is of great value, which will be 
much impaired, if not wholly destroyed, 
by not enjoying the right to control and 
use the water in the manner claimed by 
him in this action. While this considera- 
tion should induce carein theexamination 
of the case, it can have no weight in the 
determination of the legal rights of the 
parties. It is the duty of the court to ap- 
ply the law as it is to the facts of every 
case, and give to every party his legal 
rights, irrespective of any hardship that 
may be thereby caused in an.y special case. 
It is necessary to examine the question as 
to the rights of riparian owners, as the 
judgment for the plaintiff, to its full ex- 
tent, depends wholly upon those rights. 

Kent (3 Comm. 439) says that every pro- 
prietor of lands on the banks of a river 
has naturally an equal right to the use of 
water which flows in the stream adjacent 
to his lands, as it was wont to run, (cur- 
rere solebat,) without diminution or alter- 
ation. No proprietor has a right to use 
the water, to the prejudice o! other pro- 
prietors above or below him, unless he has 
a prior right to divert it, or a title to 
some exclusive enjoyment. He has no 
property in the water itself, but a simple 
usufruct while it passes along. "Aqua 
currit et debet carrere at currere solebat, " 
is the language of the law. Though he 
may use the water while it runs over hia 
land as an incident to the land, he cannot 
unreasonably detain it or give it another 
direction, and he must return it to its or- 
dinary channel when it leaves his estate. 
In Tyler v. 'Syilkinson, 4 Mason, 397, Judge- 
Story, after a thorough examination of 
the authorities, says that every proprie^ 
tor upon each bank of a river is entitled to 
the land covered with water in front of hia 
bank to the middle thread of the stream, 
etc. In virtue of this ownership, he has a 
right to the use of the water flowing over 
it in its natural current, without diminu- 
tion or obstruction. But, strictly speak- 
ing, he has no i)roperty in the water itself, 
but a siinpleuse of it while it passes along. 
The consequence of this principle is that 
no proprietor has a right to use the watei 
to the prejudice of another. It is wholly 
immaterial whether the j)arty be a pro- 
prietor above or below in the course oE a 
river. The right being common to all the 
proprietors on the river, no one has a 
right to diminish the quantity which will, 
according to the natural current, flow to 
a proprietor below, or to throw it back 
upon a proprietor above. This is the nec- 
essary result of the perfect equality ol 
right among all the proprietors of that 
which is common to all. The natural' 
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stream existing by the bounty o! Provi- 
dence for the benefit of tlie laud tlirough 
wliich it flows, is an inciflent annexed by 
operation of law to the land itself. AVhen 
I speak of this commoQ right, I do not 
mean to be understood as holding the doc- 
trine that there can be iio diminution 
whatsoever, and no obstruction or imped- 
iment whatsoever, by a riparian proprie- 
tor, in the use of the water asitflows ; for 
that would be to deny any valuable use of 
it. There may be and there must be al- 
lowed, of that which is common to all, a 
reasonable use. The true test of the prin- 
ciple and extent of the use is whether it is 
to the injury of the other proprietors or 
not. There ma.y be a diminution in quan- 
tity, or retardation or acceleration of the 
natural current, indispensable for the gen- 
eral and valuable use of the water, prop- 
erly consistent with the existence of the 
common right. The diminution-, retarda- 
tion, or acceleration, not positively or 
sensibly injurious, by diminishing the value 
of the common right, is an implied element 
in the right of using the stream at all. 
The law here, as in many other cases, acts 
with a reasonable reference to public con- 
venience and general good, and is not be- 
trayed into a narrow strictness, subver- 
fiiveof common sense, nor into extravagant 
looseness, which would destroy i)rivate 
rights. A water-course begins ex jure na- 
turie, and, havine taken a certain course 
naturally, cannot be diverted. "Aqua 
currit et debet cvrrere ut currere solebat" 
is also the language of the ancient com- 
mon law. That is, the water runs natu- 
rally, and should be permitted thus to run, 
so that all through whose lands it runs 
may enjoy the privilege of using it. Ang. 
Water-Courses, § 93. This is sustained by 
numerous judicial decisions and all element- 
ary writers upon the subject. 

How far the natural flow of the stream 
may be interfered with by a riparian own- 
er, to enable such owner to utilize the 
stream, for the purpose of propelling 
machinery, has frequently been the subject 
of judicial examination. Gould v. Duck 
Co., 13 Gray, 443, may be regarded as a 
leading case upon this point. In this case 
the defendant had built a substantial dam 
upon the stream, and drew the water to 
its factory by means of a canal, and, after 
using the same, returned it to its natural 
channel before it reached the plaintiff's 
land. The stream, at ordinary stages of 
water, afforded an ample supply for the 
defendant's factory; but in seasons of 
great drought the defendant was unable 
to operate its factory during all the usu- 
al working hours of each day, but was 
obliged, in order to create the requisite 
head and supply of water, to shut its 
gates earlier than usual on some days, 
and sometimes for an entire day, and thus 
arrest the usual flow of the water. This 
was the Injury complained of by theplain- 
tiff, who was the owner of a mill upon the 
stream directly below the dam, and who 
was injured, to some extent, by being de- 
prived of the use of the water" while the 
natural flow was thus arrested. The 
court held that this use of the water by 
the defendant was not unreasonable, and 
that, it such use did at times interfere 



with the use which the plaintiff might 
have made of the water, it was "damnum 
absque injuria." The doctrine of this case 
simply is, that a party has a right to 
erect a dam across a stream upon his land, 
and such machinery as the stream, in its 
ordinary stages, is adequate to propel; 
and, if the stream in seasons of drought 
becomes inadequate for that purpose, he 
has a right to detain the water for such 
reasonable time as may be necessary to 
raise the requisite head, and accumulate 
such a quantity as will enable him to use 
the water for the purpose of his machin- 
ery. I think this is the correct legal rule 
by which to determine the rights of ripa- 
rian owners. This w^ill enableeach owner 
to make an advantageous use of the wa- 
ter. The machinery must be such as the 
power of thestream, in its ordinary stages, 
is adequate to propel. The water in 
times of drought may be detained for 
such a length of time only as is necessary 
to enable it to be advantageously and 
profitably used upon such machinery. If 
so used the accumulation will be dis- 
charged in quantities not beyond the usu- 
al flow of the stream. This will enable 
every owner in seasons of drought, wheu 
unable to use the water at all as then 
naturally flowing, to operate his ma- 
chinery to some extent by retaining the 
water so as to raise a proper head, and 
such quantity as to enable him to use 
the same. By so doing, be is not liable to 
an action by an owner below, whose 
machinery does not require for its opera- 
tion all the water at an ordinary stage, 
but only such as naturally flows during 
seasons of drought, though to some ex- 
tent injured bj' being deprived of the nat- 
ural flow. But the machinery must be 
adapted to the power of the stream at 
its usual stage. An owner has no right 
to erect machinery requiring for its oper- 
ation more water than the stream fur- 
nishes at an ordinary stage, and operate 
such machinery by ponds full, discharging 
upon those below in unusual quantities, 
by means of which the latter are unable 
to use it. Merritt v. Brinkerhoff.lT Johns. 
306. In Pitts V Lancaster Mills, 13 Mete. 
(Mass.) 1,56, it was held that an owner 
had a right to construct a dam and detain 
the water long enough to raise a head by 
filling it, permitting it then to resume its 
natural flow. In Brace v. Yale, 10 Allen, 
441, it was held that the erection of a res- 
ervoir dam upon a small stream, there- 
by detaining and storing up the water un- 
til the owner of the dam desired to use 
it, and drawing from the pond and using 
it when he had occasion, was a user of 
the stream adverse to the rights of the 
owners below, and, if cootinued for a suffi- 
cient length of time, refined into a right. 
This, in effect, is an adjudication that an 
owner has not a right to create a reser- 
voir and store the water therein for future 
use, and that by so doing he violates the 
rights of the owners below, for the pres- 
ervation of which the law will afford a 
remedy. 

The plaintiff cites Hoy v. Sterrett, 2 
Watts, 327; Hetrich v. Deachler, 6 Pa. 
St. 32; and Hartzall v. Sill, 12 Pa St. 248, 
—as sustaining the right to store the wa- 
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tpr for future use claimed by the plaintiff. 
Hetrich v. Deadlier simply holds that 
the reasonableness of the detention of 
water by the owner above to the injury 
of the owner below, depending as it must 
on the nature and size of the stream as 
well as the business to which it was sub- 
servient, was a question of fact for the 
lury, it being impossible to make any 
general rule. Hoy v. Sterrett, so far as 
the questions involved have any bearing 
upon the present case, is the same as Het- 
rich V. Deachler. In Hartzall v. Sill, 12 
Pa. St. 248, it was held that the proprie- 
tor of a mill above had the right to de- 
tain the water long enough for the proper 
use of his mill; and, if by so doing the 
owner below was injured, it was "dam- 
num absque injuria;" and wliether longer 
detained than necessary was a question 
of fact for the jury. This is an entirely 
different question from that involved in 
the present case, — that is, v\-hether, when 
the stream furnishes more water than is 
necessary to run a mill, the owner has a 
right, by means of a reservoir dam, to 
store up such surplus water and detain it 
until he shall want it for use in a dry sea- 
eon. Whaler v. Ahl, 29 Pa. St. 98, is in con- 
flict with the law of this state. In this case 
the defendant had erected machinery that 
the usual quantity of water in the stream 
was inadequate to propel. It was held 
that he might erect a dam, accumulate 
the water, and with such accumulation 
run his machinery, discharging the water 
in unusual quantities upon the owner be- 
low. This is in direct conflict with Mer- 
ritt V. Brinkerhoff, 17 Johns. 320. This 
right, claimed by the plaintiff, to detain 
such surplus water of the stream as he 
may not require for present use until 
wanted in a dry season, has no founda- 
tion in the law, and is In direct conflict 
with the maxim, aqua currit, etc., supra. 
But it is insisted that this detention does 
no material injury to the defendant, but 
that, on the contrary, his power is made 
more valuable by this use of the water. 
The answer to this is that he must be 
the judge whether he will accept of any 
such benefit. He Is entitled to the water 



and to its use tor sawing in the spring, 
according to the natural flow, and is not 
obliged to accept and use it for that or 
any other i)urpuse during the drought of 
summer. Again, it is said, and the fact 
is so found by the special term, that the 
defendant insists upon his right' to the 
natural flow of the water in the stream 
from a bad motive, and for the purpose 
of annoying the plaintiff. This is imma- 
terial. Courts have no power to deny to 
a party his legal right because it disap- 
proves his motives for insisting upon it. 
The use of the water by the plaintiff, to 
the extent awarded by the judgment, and 
protected by the injunction, has not con- 
tinued 20 years. The plaintiff has acquired 
no right by prescription. Whether he has 
any such a right to detain the water by 
a five-feet dam, as held by the court be- 
low, is a grave question upon the evi- 
dence; but, as its determination is not 
necessary, and as the evidence may be dif- 
ferent upon another trial, I shall not ex- 
amine or pass upon it. The counsel lor 
the plaintiff cites from the opinion of 
Woodruff, J., in Corning v. Nail Facto- 
ry, 40 N. Y. 220, the proposition that, if 
it was clear that the restoration of the 
water was of no value to the plaintiff, 
the case would not call for equitable in- 
terference. Assuming this to be correct. It 
has no application to the present case. 
It may be true that equity will not in- 
terfere to secure to a party a legal right 
of no value to him, but leave him to his 
remedy at law. But interfering to re- 
strain him from enforcing such a right 
on the ground that it is of no value, is 
quite another affair. That is the present 
case. That equity will not restrain a par- 
ty from enforcing Ills legal right upon any 
such ground is too clear for discussion. 
There was nothing in the evidence or 
finding showing that the defendant was 
estopped from asserting his right to the 
natural flow of the water. The judgment 
appealed from must be reversed, and a 
new trial ordered; costs to be determined 
by the court in the decision of the case. 
All concur, except Peckham, J., not voting. 
Judgment reversed. 



(See, also, Messinger's Appeal, 109 Pa. St. 285, 4 Atl. Rep. 102; Moulton v. Water Co., 137 Mass. 
163; Colrick v. Swinburne, 105 N. Y. 503, 12 H. E. Rep. 427; Embrey v. Owen, 6 Excb. 353; Davis v. 
GetcbeU, 50 Me. 603.) 



3. Pollution of stream. 



(13 Allen, 16.) 
MeHRIFIELD v. L/OMBABD. 

(Supreme Judicial Court of Massachusetts. 
Oct Term, 1866.) 

Water-Courses — Pollution op Stream. 

The pollution of a stream of water, so as to 
prevent the use of it for any of tbe reasonable 
and proper purposes to which running water is 
usually applied, such as irrigation, the propul- 
sion of machinery, or consumption for domestic 
use, is an infringement of the rights of other 
riparian owners, and creates a nuisance which 
will be enjoined at the suit of those injured. 
Permitting poisonous and corrosive substances to 
run into the stream, which corrode and destroy 
the machinery of a lower proprietor, will be en- 
Joined. 



Case reserved. 

Bill in equity by William T. Merrifield 
asrainst Nathan A. Lombard for an injunc- 
tion to restrain defendant from throwing 
vitriol and other noxious substances in a 
natural water-course, which so corrupted 
the water that it corroded, injured, and 
destro.ved plaintiff's engine and boilers 
used in his factory. Tbe parties were ri- 
parian owners on the same stream. De- 
fendant had used the stream for more 
than 20 years, but the injurious effects of 
the substances thrown in the stream had 
not become apparent save in the last 
8 years before the suit was brought. At 
the trial the case w^as reserved by the 
judge for the supreme court. 
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W. Brigl/ciw, for plaintiff. 
darf], for defendant. 



E. B. Stod- 



BiGELOw, U. J. The case, as made by 
the bill, answer, and agreed facts, estab- 
lishes a clear invasion of the plaintiff's 
right by the defendant. The law requires 
of a party through whose land a natural 
water-course passes that he should use the 
w^ater in such manner as not to destroy, 
impair, or materially affect the beneficial 
appropriation of it by the proprietors of 
land below on the same stream. Each 
riparian owner lias the right to use the 
water for any reasonable and proper pur- 
pose, as it flows through his laud, sub- 
ject to the restriction that he shall not 
thereby deprive others of a like use and 
enjoyment of the stream as it runs through 
their land. Any diversion or obstruction 
of the water which substantially dimin- 
ishes the volume of the stream, so that it 
does not floTv ut currere solebat, or which 
defiles and corrupts it to such a degree as 
essentially to impair its purity and pre- 
vent the use of it for any of the reasonable 
and proper purposes to which running 
water is usually applied, such as irrigation, 
the propulsion of machinery, or consump- 
tion for domestic use, is an infringement 
of the right of other owners of land 
through which a water-course runs, and 
creates a nuisance 'ir vs'^hich those there- 
by injured are entitled to a remedy. An 
injury to the purity or quality of the wa- 
ter, to the detriment of other riparian 
owners, constitutes, in legal effect, a 
wrong and an invasion of private right, 
in like manner as a permanent obstruction 
or diversion of the water. It tends direct- 
ly to impair and destroy the use of the 
stream by others for reasonable and prop- 



er purposes. Mason v. Hill, 2 Nev. & M. 
747, 5 Barn. & Adol. 1 ; Wood v. Waud, 13 
Jur. 472, 3 Exch. 748; 3 Kent, Comni. {6th 
Ed.) 439; Ane. Water-Courses, § 136. 

It is conceded in the present case that, 
by the mode in which the defendant con- 
ducts his business, a large quantity of poi- 
sonous and corrosive substances is per- 
mitted to run into the water of the stream 
on which the plaintiff's and defendant's 
manufactories are both situated, which 
defiles and corrupts the w^ater to such an 
extent that the machinery of the plaintiff 
is corroded and destroyed, and the use of 
the water for reasonable and proper pur- 
poses is impaired and prevented. Weknow 
of no rule or principle of law by which 
such a mode of appropriation of a run- 
ning stream, in the absence of any proof 
of a paramount right or title, can be jus- 
tified or excused, as against a riparian 
owner of land on the same stream below. 
No fact appears in this case from which 
any right by grant, pi-escription, or ad- 
verse use is shown to exist, by virtue of 
which the defendant can claim to use the 
stream otherwise than as a riparian own- 
er, entitled to the natural and ordinary 
rights and privileges which usually and 
legally attach and belong to the owner of 
land ou the banks of a water-course. It 
is clear, therefore, that he has been guilty 
of an infraction of the plaintiff's rights. 

The right of the latter to equitable re- 
lief is clear and unquestionable. The acts 
of the defendant tend to create a nuisance 
of a continuous and constantly accruing 
nature, for which an action of law can fur- 
nish no adequate relief. Ang. Water- 
Courses, §§ 444-446; Bemis v Upham, 13 
Pick. 169; Hill v. Sayles. 12CuRh. 454. 

Perpetual injunction granted. 



(See, also, Lockwood Co. v. Lawrence, 77 Me. 297; Dveing Co. v. Wanskuck, 13 K. I. 611; Wood- 
year v. Schaefer, 57 Md. 384; Carhart v. Gas-Light Co., 22 Barb. 297; Hayes v. Waldron, 44 N. H. 580; 
Holsman v. Bleaching Co., 14 N. J. Eq. 335.) 



4. Noise. 



(146 Mass. 349, 15 N. E. Rep. 768.) 

Rogers v. Elliott 

{Supreme Judicial Court of Massachusetts. 
March 3, 1888.) 

Nuisances — Chdbch Bells — Actioh for Dam- 
ages. 
A person who, by reason of a sunstroke, 
is peculiarly susceptible to the noise caused by 
the ringing of a church bell, situated directly 
opposite his house in a thickly populated district, 
cannot, in the absence of evidence of express 
malice, or that the bell was objectionable to per- 
sons of ordinary health and strength, maintain 
an action against the custodian of such church 
for sufferings caused by the ringing of such bell. 

Exceptions from superior court, Barn- 
stable county; Staples, Judge. 

Action of tort by .Jesse Rogers, Jr., 
against Thomas P. Elliott, pastor of St. 
Peter's Roman Catholic Church in Prov- 
incetowu, to recover damages, the plain- 
tiff alleging that in consequence of the 
continued ringing of the bell on said 
church, by the orders of the defendant, 
the plaintiff was put to great pain and 
suffering. It appeared at the trial that 



plaintiff was lying in bed at his father's 
house opposite the church, in a thickly 
settled district, suffering from a sun- 
stroke, and that the ringing of the bell 
threw him into convulsions; that defend 
ant refused the request of plaintiff's physi- 
cian not to ring the bell, and insisted on 
ringing it, saying that he should not stop 
ringing the boll for anybody, even if he 
knew a person was sick, and the ringing 
v^ould kill him. A verdict was directed 
for defendant, and plaintiff alleged excep- 
tions. 

H. M. Knowlton, for plaintiff. J. J. Mc- 
Donough, for defendant. 

Knowlton, J. The defendant was the 
custodian and authorized manager of 
property of the Roman Catholic Church 
used for religious worship. The acts for 
which the plaintiff seeks to hold him re- 
sponsible were done in the use of this 
property, and the sole question before us 
is whether or not that use was unlawful. 
The plaintiff's case rests upon the propo- 
sition that the ringing of the bell was a 
nuisance. The consideration of this prop- 
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osition involves an inquiry Into what tlie 
defendant could properlj' do in the use of 
the real estate which he had in charge, 
and what was the standard by which his 
rights were to be measured. It appears 
that the church was built upon a public 
street, in a thiclily-settled part of the 
town; and if the rinsina; of the bell on 
Sundays had materially affected the health 
or comfort of all in the vicinity, whether 
residing or passing there, this use of the 
property would have been a public nui- 
sance, for which there would have been a 
remedy by indictment. Individuals suf- 
fering from it in their persons or their 
property could have recovered damages 
tor a private nuisance. Wesson v. Iron 
Co., V6 Allen, 95. In an action of this 
kind, a fundamental question is, by what 
standard, as against the interests of a 
neighbor, is one's right to use his real es- 
tate to be measured? In densely populat- 
ed communities, the use of property in 
many ways which are legitimate aud 
proper necessarily affects in greater or less 
degree the property or persons of others 
in the vicinity. In such cases the inquiry 
always Is, when rights are called in ques- 
tion, what is reasonable under the cir- 
cumstances? If a use of property is objec- 
tionable solely on account of the noise 
which it makes, it is a nuisance, if at all, 
by reason of its effect upon the health or 
comfort of those ■who are within hearing. 
The right to make a noise for a proper 
purpose must be measured in reference to 
the degree of annoyance which others may 
reasonably be required to submit to. In 
connection with the importance of the 
business from which it proceeds, that 
must be determined by the effect of noise 
upon people generally, and not upon 
those, on the one hand, who are peculiarly 
susceptible to it, or those on the other, 
who, by long experience, have learned to 
endure it without inconvenience; not up- 
on those whose strong nerves and robust 
health enable them to endure the greatest 
disturbances without suffering, nor up- 
on those whose mental or physical condi- 
tion makes them painfully sensitive to 
everything about them. That this must 
be the rule in regard to public nuisances 
is obvious. It is the rule as well, and for 
reasons nearly, if not quite, as satisfacto- 
ry, in relation to private nuisances. Up- 
on a Question whether one can lawfully 
ring his factory hell, or run his noisy ma- 
chinery, or whether the noise will be a pri- 
vate nuisance to the occupant of a house 
near by, it is necessary to ascertain the 
natural and probable effect of the sound 
upon ordinary persons in that house, — 
not how it will affect a particular person 
who happens to be there to-day, or who 
may chance to come to-morrow. Fay v, 
Whitman, 100 Mass. 76; Davis v. Sawyer, 
1.33 Mass. 2fS9; Walter v. Selfe, 4 De Gex & 
S. 323; Soltau v. De Held, 2 8im. (N. S.) 
1.33; Smelting Co. v. Tipping, 11 H. L. 
Ca.s. 642. In Walter v. Selfe, Vice-Chancel- 
lor K.NIGHT Brlte, after elaborating his 
statement of the rule, concludes as fol- 
lows: "They have, I think, established 
that the defendant's intended proceeding 
will, if prosecuted, abridge and diminish 
seriously and materially the ordinary 
CHA.SE — 12 



comfort of existence to the occupier and 
inmates of the plaintiff's house, whatever 
their rank or station, whatever their age 
or state of health." It is said by Lord 
RoMiLLY, master of the rolls. In Crump v. 
Lambert, L. R. 3 Eq. 408, that "the real 
question in all the cases is the question of 
fact, viz.. whether the nuisance is such as 
materially to interfere with the ordinary 
comfort of human existence." luthe opin- 
ion in Sparhawk v. Railway Co., 54 Pa. 
St. 401, these words are used: "It seems 
to me that the rule expressed in the cases 
referred to is the only true one in judging 
of injuries from alleged nuisances, viz., 
such as naturally and necessarily result 
to all alike who come within their influ- 
ence. " In the case of Westcott v. Middle- 
ton, 43 N. J. Eq. 478, 11 Atl. Rep. 490, (de- 
cided December 9, 1887,) it appeared that 
the defendant carried on the business of 
an undertaker, and the windows of the 
plaintiff's house looked out upon his yard, 
vi'here boxes which liad been used to pre- 
serve the bodies of the dead were frequent- 
ly washed, and where other objects were 
visible, and other work was going on, 
which affected the tender sensibilities of 
the plaintiff, and caused him great dis- 
comfort. Vice-Chancellor Bird, in dis- 
missing the bill lor an injunction against 
carrying on the business there, said: 
"The inquiry inevitably arises, if a decis- 
ion is rendered in Mr. Westcott's favor 
because he is so morally or mentally 
constituted that the particular business 
complained of is an offense or a nuisance 
to him, or destructive to his comfort, or 
his enjoyment of his home, how many 
other cases will arise and claim the bene- 
fit of the same principle, however different 
the facts may be, or whatever may be the 
mental condition of the party complain- 
ing? * * * A wide range has indeed 
been given to courts of equity, in dealing 
with these matters, but I can find no case 
where the court has extended aid, unless 
the act complained of was, as I have 
above said, of a nature to affect all rea- 
sonable persons, similarly situated, alike. " 
If one's right to use his property were to 
depend upon the effect of the use upon a 
person of peculiar temperament or dispo- 
sition, or upon one suffering from an un- 
common disease, the standard for measur- 
ing it would be so uncertain and fluctuat- 
ing as to paralyze industrial enterprises. 
The owner of a factory containing noisy 
machinery, with dwelling-houses all 
about it, might find his business lawful as 
to all but one of the tenants of the houses, 
and as to that one, who dwelt no nearer 
than the others, it might be a nuisance. 
The character of his business might change 
from legal to illegal, or illegal to legal, 
with every change of tenants of an adja- 
cent estate, or with an arrival or depart- 
ure of a guest or boarder at a house near 
by; or even with the wakefulness or the 
tranquil repose of an invalid neighbor on 
a particular night. Legal rights to the 
use of property cannot be left to such un- 
certainty. When an act is of such a nat- 
ure as to extend its influence to those in 
the vicinity, and its legal quality depends 
upon the effect of that influence, it is as 
important that the rightfulness of it 
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should be tried by the experience of ordi- 
nary people, as it is, in determining a 
question as to negligence, tliat the test 
should be the common care of personh of 
ordinary prudence, without regard to the 
peculiarities of him whose conduct is on 
trial. 

In the case at bar it is not contended 
that the ringing of the bell for church 
services in the manner shown by the evi- 
dence materially affected the health or 
comfort of ordinary people in the vicinity, 
but the plaintiff's claim rests upon the in- 
jury done hiiQ on account of his peculiar 
condition. However Iiia request should 



considerations of humanity, we think he 
could not put himself in a place of expos- 
ure to noise, and demand as of legal right 
that the bell should not be used. The 
plaintiff, in his brief, concedes that there 
was no evidence of express malice on the 
part of the defendant, but contends that 
malice was implied in his acts. In the ab- 
sence of evidence that he acted wantonly, 
or with express malice, this implication 
could not come from his exercise of his le- 
gal rights. How far, and under what 
circumstances, malice may be material in 
cases of this kind, it is unnecessary to con- 
sider. 
Judgment on the verdict. 



have been treated by the defendant upon 

(See, also, Davis v. Sawyer, 133 Mass. 289; Soltau v. De Held, 2 Sim. (N. S.) 138; McKeon T. See. 
61 N. Y. 300 ; Fish v. Dodge, 4 Denio, 311.) 



6. Keeping dangerous substances. 



(80 N. Y. 579.) 
Hbeg v. Light. 
(Cowrt of Appeals of New York. April 6, 1880.) 
Nuisance— Keeping Gunpowder. 

The mere keeping of gunpowder in dangerous 
proximity to the premises of another is anuisance, 
rendering the person keeping it liable for injuries 
caused by its explosion, irrespective of the ques- 
tion of his negligence. 

Appeal from supreme court, general 
term, second department. 

Action by Frank Heeg against Philip 
Licht to recover damages for injuries to 
plaintiff's buildings alleged to have been 
caused by the explosion of a powder 
magazine on defendant's premises, and 
for an injunction to restrain defendant 
from manufacturing and storing upon 
his premises fire-works and other explo- 
sive substances. A verdict was rendered 
for defendant, and the judgment entered 
thereon was affirmed on appeal to the 
general term. From the judgment of the 
general term plaintiff appealed. 

Philip i>. Orooke, for appellant. Benja- 
min F. Downing, for respondent. 

MiLi.EF, J. This action is sought to be 
maintained upon the ground that the 
manufacturing and storing of fire-works, 
and the use and keeping of materials of a 
dangerous and explosive character for that 
purpose, constituted a private nuisance, 
for which the defendant was liable to re- 
spond in damages, without regard to the 
question whether he was chargeable with 
carelessness or negligence. The defendant 
had constructed a powder magazine upon 
his premises, with the usual safeguards, 
in which he kept stored a quantity of 
powder, which, without any apparent 
cause, exploded, and caused the injury 
complained of. The judge upon the trial 
charged the jur.v that they mii.st find for 
the defendant, unless they found that the 
defendant carelessly and negligently kept 
the gunpowder upon his premises. The 
judge refused to charge that the powder 
magazine was dangerous in itself to plain- 
tiff and his property, and was a private 
nuisance, and the defendant was liable to 



the plaintiff, whether It was carelessly 
kept or not; and the plaintiff duly ex- 
cepted to the charge and the refusal to 
charge. 

We think that the charge made was er- 
roneous, and not warranted hy the facts 
presented upon the trial. The defendant 
had erected a building, and stored materi- 
als therein, which from their character 
were liable to and actually did explode, 
causing injury to the plaintiff. The fact 
that the explosion took place tends to es- 
tablish that the magazine was dangerous, 
and liable to cause damage to the proper- 
ty of persons residing in the vicinity. The 
locality of works of this description must 
depend upon the neighborhood in which 
they are situated. In a city, with build- 
ings immediately contiguous, and persons 
constantly passing, there could be no 
question that such an erection would be 
unlawful and unauthorized. An explo- 
sion, under such circumstances, independ- 
ent of any municipal regulations, would 
render the owner amenable for all dam- 
ages arising therefrom. That the defend- 
ant's establishment was outside of theter- 
ritorial limits of a city does not relieve the 
owner from responsibility or alter the 
case, if the dangerous erection was in 
close contiguity with dwelling-houses or 
buildings which might be injured or de- 
stroyed in case of an explosion. The fact 
that the magazine wa.'f liable to such con- 
tingency, which could not be guarded 
against or averted by the greatest degree 
of care and vigilance, evinces its danger- 
ous character, and miglit in some locali- 
ties render it a private nuisance. In such 
a case the rule which exonerates a party 
engaged in a lawful buniness, when free 
from negligence, has no application. The 
keeping or manufacturing of gunpowder 
or of fire-works does not necessarily con- 
stitute a nuisance per se. That depends 
upon the locality, the quantity, and the 
surrounding circumstances, and not en- 
tirely upon the degree of care used. In 
the case at bar it should have been left 
for the jury to determine whether, from 
the dangerous character of the defend- 
I ant's business, the proximity to other 
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buildings, and aU the facts proved upon 
the trial, the defendant was chargeable 
with maintaining a private nuisance and 
answerable tor the damages arising from 
the explosion. 

A private nuisance is defined to be any- 
thing done to the hurt or annoyance of 
the lands, tenements, or hereditaments of 
another. 3 Bl. Comm. 216. Any unwar- 
rantable, unreasonable, or unlawful use 
by a person of his own property, real or 
personal, to the injury of another, comes 
within the definition stated, and renders 
the owner or possessor liable for damages 
arising from such use. Wood, Nuis. § 1, 
and authorities cited. The cases which 
are regarded as private nuisances are nu- 
merous, and the bocjks are full of decis- 
ions holding the parties answerable for 
the injuries which result from their being 
maintained. The rule is of universal ap- 
plication that, while a man may prose- 
cute such business as he chooses on his 
own premises, he has no right to erect 
and maintain a nuisance to the injury of 
an adjoining proprietor, or of his neigh- 
bors, even in the pursuit of a lawful trade. 
Aldred's Case, 9 Coke, 5S ; Brady v. 'U'eeks, 
3 Barb. 159; Dubois v. Budlong. 15 Abb. 
Pr. 445; Wier's Appeal, 74 Pa. St. 230. 

While a class of the reported cases relates 
to the prosecution of a legitimate busi- 
ness, which of itself produces inconven- 
ience and injury to others, another class 
refers to acts done on the premises of the 
owner, which are of themselves danger- 
ous to the property and the persons of oth- 
ers who may reside in the vicinity, or who 
may by chance be passing along or in the 
neighborhood of the same. O! the for- 
mer class are cases of slaughter-houses, 
fat and offal boiling establishments, hog- 
styes, or tallow manufactories, in or near 
a city, which are offensive to the senses, 
and render the enjoyment of life and prop- 
erty uncomfortable. Catlin v. Valentine, 9 
Paige, 575; Brady v. "Weeks, 3 Barb. ]. 57: 
Dubois V. Budlong, 15 Abb. Pr. 445; Rex 
v. White, 1 Burrows, 337; 2 Bl. Comm. 215; 
Farrand v. Marshall, 21 Barb. 421. It is 
not ntcessary in these cases tfiat the nox- 
ious trade or business should endanger tlie 
health of the neighborhood. So, also, the 
use of premises in a manner which cau.'-es 
a noise so continuous and excessive as to 
produce serious annoyance, or vapors or 
noxious smells, (Tipping v. Smelting Co., 
i Best & S. 608; Brih v. Flagler. 23 Wend. 
354; Pickard v. Collins, 23 Barb. 444; 
Wood, Nuis. § 5;) or the burning of a 
brick-kiln from which gases escape which 
injure the trees of persons in the neigh- 
borhood, (Campbell v. Seaman, 63 N. Y. 
oGS.) Of the latter class, also, are those 
where the owner blasts rocks with gun- 
powder, and the fragments are liable to 
be thrown on the premises, and injure the 
adjoining dwelling-houses, or the owner 
or persona there being, or where persons 
traveling may be injured by such use. 
Hay V. Cohoes Co., 3 Barb. 42, 2 N. Y. 159; 
Tremain v. Cohoes Co., 2 N. Y. 163; Pix- 
ley V.Clark. 35 N. Y. 523. Most of the cases 
cited rest upon the maxim, sic ntere tuo, 
etc.; and, where the right to the undis- 
turbed possession and enjoyment of prop- 
erty comes ID conflict with the rights of 



others, that It Is better, as a matter of 
public policy, that a single individual 
should surrender the use of his land for 
especial purposes injurious to his neigh- 
bor or to others, than that the latter 
should be deprived of the use of their 
property altogether, or be subjected to 
great dangor, loss, and injurj-, which 
might result if the rights of the former 
were without any restriction or re- 
straint. 

The keeping of gunpowder or other ma- 
terials in a place, or under circumstances, 
where it would be liable, in case of explo- 
sion, to injure the dwelling-houses or the 
persons of those residing in close proximity, 
we think rests upon the same principle, 
and is governed by the same general rules. 
An individual has no more right to keep 
a magazine of powder upon his premises, 
which is dangerous, to the detriment of 
his neighbor, than he is authorized to en- 
gage in any other business which may oc- 
casion serious consequences. 

The counsel for the defendant relies upon 
the case of People v. Sands, 1 Johns. 78, to 
sustain the position that the defendant's 
business was neither a public nor a pri- 
vatenuisance. That was an indictment for 
keeping a quantity of gunpowder near 
dwelling-houses, and near a public street; 
and it was held (Spe.ncer, J., dissenting) 
that thefact as charged did not amount to 
a nuisance, and that it should have been 
alleged to have been negligently and im- 
providently kept. It will be seen that the 
case was disposed of upon the form of the 
indictment, and, while it may well be 
that an allegation of negligence is necessa- 
ry where an indictment is for a public nui- 
sance, it by no means follow^s that negli- 
gence is essential in a private action to re- 
cover damages for an alleged nuisance. 
In Myers v. iJalcolm, 6 Hill, 292, it was 
held that the act of keeping a large quan- 
tity of gunpowder, insufficiently secured, 
near other buildings, thereby endangering 
the lives of persons residing in the vicini- 
ty, amounted to a public nuisance, and 
an action would lie for damages where an 
explosion occurred causing injury. Nel- 
son, C. J., citing People v. Sands, supra, 
saj'f : "Upon the principle that nothing 
will be intended or inferred to supjiort an 
indictment, the court said, for aught they 
could see, the house may have been one 
built and secured for the purpose of keep- 
ing powder in such a way as not to ex- 
pose the neif,hborhood ;" and he cites sev- 
eral authorities which uphold the doctrine 
that, where gunpowder is kept in such a 
place as is dangerous to the inhabitants 
or passengf'is.it will be regarded as a nui- 
sance. The case of People v. Sandsis not, 
therefore, controlling upon the question 
of negligence. Filio v. Jones, 2 Abb. 
Dec. 121, is also relied upon, but do°s not 
sustain the doctrine contended for; and 
it is there held that an action for dam- 
ages caused by the explosion of fire-works 
may be maintained upon the theory that 
the defendant was guilty of a wrongful 
and unlawful act, or of default, in keep- 
ing them at the place they were kept, be- 
cause they were liable to spontaneous 
combustion and explosion, and thus en- 
dangered the lives of i)ersons in their vi- 
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cinity, and that tbe injury was occasioned 
by such spontaneous combustion and ex- 
plosion. 

It is apparent that negligence alone in 
the keeping of gunpowder is not control- 
ling, and that the danger arising from the 
locality where the fire-works or gunpow- 
der are kept is to be taken into consider- 
ation in maintaining an action oJ this 



character. We think that the request to 
charge was too broad, and properly re- 
fused. The charge, however, should have 
been in conformity with the rule herein 
laid down, and, for the error of the 
judge in the charge, the judgment should 
be reversed, and a new trial granted, with 
costs to abide the event. All concur. 
Judgment reversed. 



(See, also, Wier's Appeal, 74 Pa. St. 230; McAndrews v. Collerd, 43 N. J. Law, 189; Com. y. Kid- 
der, 107 Mass. 188.) 



6. Obstruction of highway. 

(18 N. Y. 79.) 

CouGREVE V. Smith et a/. 

{Court of Appeals of New York. Sept., 1858.) 

1. Highways — Excavation under Sidewalk. 
Persons who, without authority, make or con- 
tinue a covered excavation In a public street or 
highway for a private purpose are liable for all 
injuries to individuals resulting from the street 
or highway being thereby less safe for its appro- 
priate use, irrespective of the question of negli- 
gence. 

2. Same— Independent Contractors — Continu- 

ing Nuisance. 
That the injuries were caused by the negli- 
gence, in covering the excavation, of servants of 
contractors for that work, who had contracted to 
do it properly, does not relieve from liability the 
persons who procured it to be done, and did not 
object to it, and continued the excavation in its 
unsafe condition, they being bound, at their 
peril, to make and at all times keep the street as 
safe as it would have been if the excavation had 
not been made. 

Appeal from superior court of New York 
city, general term. 

Action by Congreve against Smith and 
another for personal injuries caused by tlie 
breaking of a flag-stone, over an area in 
the street in front of defendants' prem- 
ises, while plaintiff was traveling thereon. 
The area was built under the sidewalk 
outside the lot-line in the street proper, 
and the flag-walk was laid over the same 
by persons who erected the adjoining 
building and the area under contract with 
defendant owners. Defendants sought to 
escape liability on the ground that the 
persons who built the area and walk were 
independent contractors, skillful mechan- 
ics, and were required by their contract to 
build the same in a skillful manner, using 
the best of materials; but the court 
charged that defendants were liable in the 
same manner as their contractors would 
have been, and the question was whether 
the stone was sucli as a prudent and skill- 
ful mechanic would have used, to which 
defendants excepted. The jury rendered 
a verdict for plaintiff for $6.50. The judg- 
ment entered thereon was affirmed by the 
general term. F'rom the judgment of the 
general term defendants appealed. 

Dusenbury & Van Wagoner, for appel- 
lants. Morrison & Browne, lor respond- 
ent. 

Strong, J. The verdict of the jury, un- 
der the instructions given them by the 
court, involves the finding tliat the stone 
covering the area was unsuitable and un- 
safe for that purpose, wherefore it broke, 
and the plaintiff received theinjury in ques- 



tion. The area was under the surface of 
the public street, and was maintained for 
the benefit of the property of the defend- 
ants, and the stone was placed over it un- 
der contractors with the defendants for 
tbe completion of the defendants' build- 
ing, in pursuance of the contract. No 
license from the city for the area was 
proved. 

It certainly is just that persons who, 
without special authority, make or con- 
tinue a covered excavation in a public 
street or highway, for a private purpose, 
should be responsible for all injuries to in- 
dividuals resulting from thestreet or high- 
way being thereby less safe for its appro- 
priate use, there being no negligence by the 
parties injured; and I entertain no doubt 
that a liability to that exent is imposed 
on them by law. Such is clearly the legal 
responsibility for placing objects upon the 
surface of the ground, obstructing the full 
and free enjoyment of the easement; and 
there does not appear to be any distinc- 
tion in principle as to the liability of a par- 
ty for an act making the use of the ease- 
ment dangerous, arising from the mode in 
which it is done, whether by objects upon 
or over the surface, which may be run up- 
on or against, or by holes in the earth in- 
to which persons may fall. The general 
doctrine is that the public are entitled to 
the street or highway in the condition in 
which they placed it; and whoever, with- 
out specialauthority,mateiially obstructs 
it, or renders its use hazardous, b.v doing 
anything upon, above, or below the sur- 
face, is guilty of a nuisance; and, as in all 
other cases of public nuisance, individu- 
als sustaining special damage from it, 
without any want o: due care to avoid 
injury, have a remedy by action against 
the author or person continuing the nui- 
sance. No question of negligence can 
arise, the act being wrongful. It is as 
much a wrong to impair the safety of a 
street by undermining it as by placing ob- 
jects upon it. There can be no difference 
in regard to the nature of the act or the 
rule of liability, whether the fee of the 
land within the limits of the easement Is 
in a municipal corporation or !n him by 
whom the act complained of was done; 
in either case, the act of injuring the ease- 
ment is illegal. 

The case of Dygert v. Schenck, 23 Wend. 
446, appears to be directly in point. In 
that case it was held that the defendant, 
who had dug a race-way across a public 
road, over bis own land, to conduct wa- 
ter to his mill, and built a bridge acmse- 
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It, was liable for an Injury sustained In 
consequence of the bridge being out of re- 
pair. The court, by Co\ybn, J., said that, 
in suffering the bridge to become unsafe, 
"the defendant came short of his obliga- 
tion to the public. Any act of an individ- 
ual done to the highway, if it detractfrom 
the safety of travelers, is a nuisance." 
And again: "Special damage arising from 
it, therefore, furnishes ground for private 
action, witliout regard to the question of 
negligence in him who digs it. The ut- 
most care to prevent mischief will not pro- 
tect him, if the injury happen without 
gross carelessness on the part of the suf- 
ferer. " 

It is no answer to the present action 
that the coveringof the area was done un- 
der the contractors, who had contracted 
to do the work properly, and that the de- 
fendants are not responsible for the negli- 



gence of the contractors' servants. The 
act was that of the defendants. They jiro- 
cured it to be done, and do not appear to 
have objected to it. Besides, the action 
may well stand on the basis of continuing 
the area aud the stone covering it, tliey 
malving the easement unsafe, compared 
with wliat it otherwise would have been. 
That is a sufficient ground of liability. 
The defendants were bound, at their peril, 
to make, and at all times keep, the street 
as safe as it would have been it the area 
had not been constructed. The defend- 
ants, therefore, have no ground for com- 
plaint with any of the rulings at the trial, 
or of the charge to the jury, and the judg- 
ment should be affirmed. 



Selden, J., was absent, 
judges concurred. 
Judgment affirmed. 



All the other 



(See, also, Callanan v. Gilman, 107 N. Y. 360, 14 N. E. Rep. 364; Cohen v. Mayor, etc., 113 N. Y. 
532, 21 N. E. Rep. 700; Marine Ins. Co. v. St. Louis, etc., R. Co., 41 Fed. Eep. 643; CUfiord v. Dam, 81 
N. Y, 52; Calder v. BmaUey, 66 Iowa, 219, 23 N. W. Rep. 638.) 



III. WHO RESPONSIBLE. 



(108 Pa. St. 489.) 

Few V. Roberts. 

(Supreme Court of Pennsyl/vania. March 9, 
1885.) 

Nuisance— Who Liable — Landlobd and Tenant. 
Where a cess-pool is so constructed by the owner 
of the premises that the offensive matter deposit- 
ed therein by his tenants necessarily percolates 
through to the adjoining premises, the owner is 
equally liable with the tenants for the injury to 
the adjoining occupant. 

Error to the court of common pleas No. 
2 of Philadelphia county, of July term, 
1SS4, No. 17. 

Action on the case by George Fow 
against Elizabeth Roberts. On the trial 
it appeared that a cess-pool on defend- 
ant's premises was constructed within a 
foot of the cellar wall on the adjoining 
premises owned and occupied by plaintiff; 
that defendant's premises were three 
houses, rented to tenants, all of whom 
had the use of such ces&-pool ; that when 
the offensive matter deposited therein by 
the tenants rose to the height of the 
plaintiffs' cellar floor it percolated 
through, and rendered his premises un- 
inhabitable. The trial court held that the 
tenants alone were liable, and nonsuited 
plaintiff; whereupon plaintiff sued out 
this writ of error, assigning as error the 
entry of the nonsuit, and a subsequent re- 
fusal to take it off. 

Argued before Mebcur, C. J., Paxbon, 
Tkunkey, Steekett, Green, and Clark, 
JJ.; Gordon, J., absent. 

J a fin H. Fow and Edward A. Anderson, 
for plaintiff in error. Bradbury Bedell 
and Fred'k B. Vogel, for defendant in er- 
ror. 

Paxson, J. It needs but a cursory ex- 
amination of the evidence in thiscasetosee 
that the privy-well complained of was a 
nuisance of the most offensive character. 
It was situated but one foot from the 



line which divided the property of the 
plaintiff from that of the defendant, and 
when filled to a certain point the filthy 
matter percolated through the wall into 
the plaintiff's cellar. Indeed, there ap- 
pears to have been little dispute at the 
trial below either as to the existence of 
the nuisance or its character. The main 
question was, who was liable therefor, 
the tenant in possession, or the landloril 
who had demised the premises with the 
privy located as above described? The 
suit was against the landlord for main- 
taining the nuisance. The court below 
nonsuited the plaintiff, upon the ground 
that the tenant was alone liable. 

The defendant contended that the well 
M'as not perse a nuisance; that when she 
leased the property to the present tenant, 
in 1879, no complaint had been made of 
the well, and that it had become a nui- 
sance by the manner of its use by the ten- 
ants; that they had allowed it to be used 
by two or three families, and had neglect- 
ed to have it cleaned at the proper time. 

The law upon this subject was correct- 
ly stated in the recent case of Knauss v. 
Brua, decided at the last term in the mid- 
dle district, (107 Pa. St. 85,) where it was 
said by our Brother Gordon : " We do not 
doubt but that, in the absence of an agree- 
ment to repair, the landlord is not liable 
to a third party for a nuisance resulting 
from dilapidation in the leasehold prem- 
ises while in the possession of a tenant. 
To make the lessor so liable, the effect 
must be one that arises necessarily from a 
continuance of the use of the property aa 
it was when the tenant took possession 
of It. But the con verse of this proposition 
is also true; it the premises are so con- 
structed, or in such a condition, that the 
continuance of their use by the tenant 
must result in a nuisance to a third per- 
son, and a nuisance does so result, the 
landlord is liable." 

Applying this principle to the case in 
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hand, it Is too clear for argument that 
the tenant woulfl be responsible to the 
plaintiff for the flow of the offensive mat- 
ter upon the premises of the latter. He is 
responsible for the reason that the act 
complained of is his. The filth was de- 
posited there by himself, his family, or by 
others whom he permitted to. use th;; 
privy. 

Is the landlord also liable? We are not 
considering any question for liability of 
repairs, as between landlord and tenant. 
It does not arise necessarily in the case. 
But if the landlord constructed or main- 
tained his privy in such position, as re- 
gards his neighbor's property, that its 
use would result in a nuisance to the lat- 
ter, and demised it to a tenant, we are of 
opinion that he is responsible for the con- 
sequences of its use. The privy, as before 
stated, was within one foot of the plain- 
tiffs' cellar wall. A property owner who 
so locates a priv.y on his premises ought 
to know that it may, and probably will, 
become a nuisance. To build a cess-pool 
now within two feet of the line of any ad- 
joining lot would be a violation of a city 
ordinance, and it is a violation of said or- 
dinance to maintain a cess-pool within 
said limits. The reason for this wise mu- 
nicipal regulation undoubtedly is that 
cess-pools so constructed are nuisances, 
and endanger, not only the comfort, but 
the health, of citizens. 

The defendant having demised the 
premises in question to a tenant with a 
cess-pool so situated thereon that its use 
must necessarily result in a nuisance to 
the plaintiff, we are of opinion that she is 
liable to the plaintiff. It was urged, how- 
ever, that It ^vas only for the manner of 
its use that the well became a nuisance. 
We fail to see the force of this reasoning. 
The cess-pool was used for the very pur- 
pose for which it was constructed, and 
the tenant had the right to use it. We 
cannot measure the extent to which a 
cess-pool may be lawfully used. Its law- 
ful use in this case resulted in a nuisance 
to the plaintiff. The defendant demised 
the premises, Tsith the cess-pool so locat- 
ed that it would naturally produce such 
a result, and for the result we must hold 
her to be liable. 

The judgment is reversed, and a proce- 
dendo is awarded. 



(3 Allen, 264.) 

McDoNouGH V. Oilman. 

{Supreme Judicial Court of Massachusetts. 
Nov. Term, 1861.) 

1. Nuisance — Who Liable — Lanblohd asd Ten- 

ant. 
A tenant for years, who restores a nuisance to 
a right of way after the same has been abated, is 
liable therefor, although the same existed before 
his tenancy; but merely repairing it after it was 
injured, but not abated, will not make him liable, 
if It does not become more of a nuisance thereby. 

2. Same— Continuing NniSANCE — Notice to Re- 

move. 
A tenant for years is not liable for keeping a 
nuisance as it was used before his tenancy com- 
menced, in the absence of a request to remove it, 
if he does no new act of itself amounting to a 
nuisance. 



3. Same. 

The notice to a tenant to remove a nuisance 
which is kept by him in the manner in which it 
existed when his tenancy commenced, without 
any act on his part amounting in itself to a nui- 
sance, must be clear and unequivocal, to make him 
liable for the continuance. 

Exceptions from superior court, Suffolk 
county. 

Action of tort by Patrick McDonough 
against George W. Oilman for erecting 
and maintaining a nuisance on plaintiff's 
right of way. Verdict was rendered for 
plaintiff. Defendant alleged exceptions. 

C. H. Hudson, for plaintiff. T. L. Wake- 
Seld, for defendant. 

Chapman, J. The plaintiff's declaration 
in this case is very loo.se and inartificial; 
but the amended count on which he relies 
states, in substance, that he has a right 
of w^ay, as therein described, and that the 
defendant has obstructed it by erecting 
and maintaiaing on a part of it a stair- 
case, privy, and vault. On the trial it ap- 
peared that these structures were placed 
there, not by the tenant, who is a lessee 
for years, but by his lessors ; and that 
his lease contains the following clause: 
"The passage-ways around the said build- 
ings [the leased premises] are reserved by 
the lessors, who hereby lease only the right 
of such use thereof as may be necessary for 
the enjoyment of the building aforesaid." 
One of these passage- w^ays is the way in 
question ; and the fee of the land is in the 
lessors, subject to the plaintiff's right of 
way. The privy and vault existed before 
the defendant became tenant, about 18 
years ago. It does not appear when the 
staircase was built. 

The instruction to the jury that, if they 
found the privy was a nuisance, and the 
plaintiff abated it, and the defendant re- 
stored it, he is liable, was correct; for in ' 
such case the existing nuisance would have 
been erected by him, and not by his lessor. 
But the instruction does not appear to be 
applicable to the facts as reported. It is 
stated that "on one occasion the plaintiff 
commenced beating down said staircase 
with his axe, when the defendant re- 
strained him therefrom ; and on one oc- 
casion the plaintiff beat off the boards 
from said privy, and the defendent refitted 
it." It is not stated that the plaintiff re- 
moved the frame of the privy. He merely 
knocked off the boards, which would make 
It none the less a nuisance, and the defend- 
ant merely refitted it, which did not make 
It any more a nuisance than before. The 
act would be merely keeping and inaintain- 
ing it, not erecting it. It would be like 
the case of Beswick v. Cunden, Cro. Eliz. 
520. In that case the declaration alleged 
that the defendant kept and maintained 
a bank by which a brook was caused to 
flow around the plaintiff's land. The 
court said : " There is not bere any offense 
committed by the defendant; for he al- 
legeth that he kept and maintained a 
bank, which is that he kept it as be found 
it; and it is not any offense done by him, 
for he did not do anything; and, if it were 
a nuisance before his time, it is not any 
offense in him to keep it." And the case is 
distinguished from other cases where every 
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nelns; is a new nuisance, as the using of an 
aqueduct whicii takes water wrongfully 
from another. There every turning of the 
cock to let the water flow is a new nui- 
sance. The act of refitting the privy must 
have been an act which rendered it more 
a nuisance to the passage-way than it 
would otherwise have been, to make the 
defendant liable as an erector of the nui- 
sance. The act of the defendant in re- 
straining the plaintiff from beating down 
the staircase with an axe is not embraced 
in this ruling, and the character and cir- 
cumstances of the act do not fully appear. 

The other instructions excepted to were 
as follows: "That, if the privy and stair- 
case were an obstruction of the plaintiffs 
right of way, tlien the tenant is liable to 
an action, if the obstruction continued, 
and if he occupied the premises after notice 
was given to him by the plaintiff to re- 
move the obstructions, although they were 
erected by his landlord; and that the law 
does not jn-escribethe kind of notice which 
should thus be given by the plaintiff to the 
defendant to remove said obstructions;" 
and he submitted the question to the jury 
w^hether such notice had or dad not been 
given. Thereport states all the evidenceof 
notice that was offered, and it is as fol- 
lows: "The plaintiff complained to the 
defendant of the erection of the staircase 
at the time when it was erected; and on 
another occasion the plaintiff asked the 
defendant how he thought he could drive 
a team with t^vo tons of coal by said 
stairway to his house." His attempting 
to beat down the staircase with an axe, 
and knocking the boards off from Che 
privy, are not a notice. The court are of 
opinion that this instruction was not 
quite correct. 

In Penruddock's Case, 5 Coke, 100ft, it 
was resolved that an action lies against 
one who erects a nuisance without any 
request made to abate it, but not ajrainst 
the feoffee, unless he doen not reform the 
nuisance after request made. In Wins- 
more v. Greenbank, AVilles, 583, Penrud- 
dock's Case is referred to, with the remark 
that the law is certainly so. In 2 Chit. PI. 
(6th Amer. Ed.) 770, note, pleaders are ad- 
vised to allege in the declaration a special 
request to remove the nuisance in actions 
against the grantee of the premises. In 
Pierson v. Glean, 1 N. .1. Law, 37, Horn- 
blower, C. J., says: "The law, as settled 
In Penruddock's Case, has never, I believe, 
been seriously questioned since." This ac- 
tion was for maintaining a dam erected 
by a former owner, and it was held that 
It could not be maintained without a re- 
quest to reform the nuisance. In "Wood- 
man V. Tufts, 9 N. H. 92, the same doctrine 
Is held, and the court proceed to say: 
"And the question arises, what chat re- 



quest must be. It undoubtedly must be 
so distinctly and definitely stated as to 
convey clearly the ground of the com- 
plaint, with a notice that the plaintiff 
will not longer submit to the continuance 
of the cause of the injury." "No particular 
form of words is required." This does not 
quite come up to the law of Penruddock's 
Case. We think that there should be, in 
some unequivocal language, a request to 
the tenant to reform or remove a nui- 
sance, before he can be held liable for its 
continuance. It is not unreasonable to 
hold the plaintiff who proceeds against 
the lessee to this strictness. The landlord 
or grantor himself is liable, notwithstand- 
ing his lease or grant, for the continuance 
of the nuisance. This was settled in Eos- 
well V. Prior, 12 Hod. 635. In that case 
the plaintiff bad recovered against the de- 
fendant for erecting a building vfhich 
stopped the plaintiff's ancient lights. The 
defendant had granted over the ground 
with the nuisance to another, and con- 
tended that he was no longer liable, but 
that the action should be against the les- 
see. But the court said: "Surely this ac- 
tion is well brought against the erector, 
for before his assignment over he was lia- 
ble for all oonsequential damages, and it 
shall not be in his power to discharge him- 
self by granting it over, and more espe- 
cially here, where he grants over, reserving 
rent, whereby he agrees with the grantee 
that the nuisance should continue, and 
has a recompense, viz., the rent for the 
same; for surely when one erects a nui- 
sance, and grants it over in that manner, 
he is a continuer with a witness. " But 
the tenant, who merely enters upon the 
premises and occupies them under an ob- 
ligation to pay rent for the whole and to 
commit no waste, cannot reasonalily tie 
regarded as a wrong-doer till the party 
injured distinctly and unequivocally com- 
plains to him of the injury, and informs 
iiim that he is expected to act in the mat- 
ter, and remove it. In Rypi)on v. Bowles, 
Cro. Jac. 373, it is said that Coke.C. J., in- 
clined to the opinion that a tenant for 
years is not liai)le for the mere occupation 
of a building erected by his lessor, and 
which obstructs the plaintiff's lights, be- 
cause his tearing down the building would 
be waste as to his landlord. 

In the present case the language proved 
does not amount to a request, and the 
jury should have been so instructed; for, 
though verbal communications are to be 
construed by the jury under Instructions 
from the court, yet when a communica- 
tion cannot, by auj' fair interpretation, be 
regarded as a sufficient notice or request, 
the jury should be so instructed as to its 
meaning. 

Exceptions sustained. 



(See, also, Sandford v. Clarke, 21 Q. B. Div. 398; Dalay v. Savage, 145 Mass. 88, 12 K. E. Rep. 841; 
A-hem v. Steele, 115 N. Y. 303, 22 N. E. Rep. 193, which has a lull review of the authorities ; Joyce v. 
Ma rtin, 15 R. L 558, 10 Atl. Rep. 630 ; Pope v. Bovle, 98 Mo. 527, 11 S. W. Rep. 1010 ; Clifford v. Cottou- 
MiUs, 146 Mass. 47, 15 N. E. Rep. 84; Ingwersen v. Rankin, 47 N. J. Law, 18.) 
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IV. PRIVATE INJURY FROM PUBLIC NUISANCE. 



(13 Allen, 95.) 

Wesson v. Washburn Iron Co. 

(Supreme Judicial Court of Massachusetts. 
Oct. Term, 18B6.) 

1 Public Nuisance — Speoiai. Damage to Indi- 
viduals. 

W^here the right Invaded or impaired is a com- 
mon and public one, which every subject of the 
state may exercise and enjoy, a mere depriva- 
tion or obstruction of the use which hinders all 
persons alike, and does not cause any special or 
peculiar damage to any one, furnishes no valid 
cause of action to an individual, although he 
may suffer inconvenience greater in degree than 
others from the alleged obstruction or hin- 
drance. But when the alleged nuisance Injures 
private property, or the health or comfort of an 
individual, it is in its nature special and pecul- 
iar, and cannot be said to cause a common or 
public damage; and it is actionable, though it is 
committedVi a manner and under circumstances 
which would render the guilty party liable to 
an indictment for a common nuisance. 
2. Same — Noise, Smoke, and Noxious Vapors. 

A person may recover for injuries to his prem- 
ises caused by noise, smoke, and noxious vapors 
in the operation of another's rolling-mills, though 
many other persons in the same neighborhood 
are injured in the same way. 

Exceptions from superior court, Wor- 
cester county. 

Action by Betsey Wesson against the 
Washburn Iron Company for injuries to 
plaintiff's premises caused by the operation 
of defendant's rolling-mill and foundry. 
It appeared at the trial that defendant's 
works were erected in a proper' locality, 
and were properly constructed and man- 
aged, but that the jarring and noise from 
Khe machinery, and the smoke, cinders, 
dust, and gas from its operation, were so 
great as materially to injure plaintiffs 
premises. Plaintiff requested the court to 
instruct the jury that if her dwelling- 
house was injured by jarring and shaking, 
and rendered unfit for habitation by 
smoke, cinders, dust, and gas from defend- 
ant's works, it was no defense to the ac- 
tion that many other houses In the neigh- 
borhood were affected in a similar man- 
ner. But the judge declined so to rule, 
and instructed the jury, in accordance 
with defendant's request, that plaintiff 
could not maintain the action it it ap- 
peared that the damage which plaintiff 
had sustained in her estate was common 
to all others in the vicinity ; but it must 
appear that she had 8u.stained some spe- 
cial damage, differing in kind and degree 
from that common to all others in the 
neighborhood. The jury found a verdict 
for defendant. Plaintiff alleged exceptions. 

G. F. Hoar, (G. F. Verry. with him,) for 
plaintiff. F. B. Dpwcj-, (E. B. Stoddard, 
with him,) for defendants. 

BiGELOW, C. J. • • » •. The interest- 
ing question is to be considered whether 
the instructions under which the case was 
submitted to the jury were correct, and 
appropriate to the facts in proof. There 
can be no doubt of the truth of the gener- 
al principle stated by the court, that a 
nuisance may exist which occasions an 
Injury to an individual, for which an ac- 



tion cannot be maintained in his favor, 
unless he can show some special damage 
in his person or property, differing in kind 
and degree from that which is sustained by 
other persons wlio are subjected to incon- 
venience and injury from the same cause. 
The difficulty lies in the application of this 
principle. The true limit, as we under- 
stand it, within which its operation is al- 
lowed, is to be found in the nature of the 
nuisance which is the subject of complaint. 
If the right invaded or impaired is a com- 
mon and public one, which every subject 
of the state may exercise and enjoy, such 
as the use of a highway, or canal, or pub- 
lic landing place, or a common watering 
place on a stream or pond of water, in all 
such cases a mere deprivation or obstruc- 
tion of the use which excludes or hinders 
all persons alike from the enjoyment of 
the common right, and which does not 
cause any special or peculiar damage to 
any one. furnishes no valid cause of ac- 
tion in favor of an individual, although 
he may suffer inconvenience or delay 
greater in degree than others from the al- 
leged obstruction or hindrance. The pri- 
vate injury, in this class of cases, is said 
to be merged in the common nuisance and 
injury to all citizens, and the right is to 
be vindicated and the wrong punished by 
a public prosecution, and not by a multi- 
plicity of separate actions in favor of pri- 
vate individuals. Several Instances of 
the application of this rule are to be found 
in our own Reports. Stetson v. Faxon, 19 
Pick. 147; Thayer V. Boston, Id. 511, 514; 
Quincy Canal V. Newcomb, 7 Mete. (Mass.) 
276, 2s3; Holman v. Townsend, 13 Mete. 
(Mass.) 21)7,.2a9; Smith v. Boston, 7 Cush. 
2T,i; Brainard v. Railroad Co., Id..'i06,511-, 
Blood V. Railroad Corp., 2 Gray, 140; 
Brightman v. Fairhaven, 7 Gray, 271; 
Harvard College v. Stearns, 15 Gray, 1; 
Willard V.Cambridge, 3 Allen, 574; Harts- 
horn v. South Reading, Id. 501; Fall River 
Iron-Works Co. v. Old (Jolony & F. R. R. 
Co., 5 Allen, 224. 

But it will be found that in all these 
cases, and in others in which the same 
principle has been laid down, it has been 
ai)plied to that class of nuisances which 
have caused a hindrance or obstruction in 
the exercise of a right which is common to 
every person in the communitj', and that 
it has never been extended to cases where 
the alleged wrong is done to private prop- 
erty, or the health of individuals is injured, 
or their peace and comfort in their dwell- 
ings is impaired by the carrying on of of- 
fensive trades and occupations which cre- 
ate noisome smells or disturbing noises, 
or cause other annoyances and injuries to 
persons and property in the vicinity, how- 
ever numerous or extensive may be the 
instances of discomfort, inconvenience, 
and injury to persons and property there- 
by occasioned. Where a public right or 
privilege, common to every person in the 
community, is interrupted or interfered 
with, a nuisance is created by the very 
act of interruption or interference, which 
subjects the party through whose agency 
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!t is done to a public propecution, although 
no actual injury or flamage may be there- 
by caused to any one. If, for example, a 
public way is obstructed, the existence of 
the obstiuction is a nuisance, and punish- 
able as such, even if no inconvenience or 
delay to public travel actually tal^es place. 
It would not be necessary, in a prosecu- 
tion tor such a nuisance, to showthat any 
one had been delayed or turned aside. 
The offense would be complete, although 
during the continuance of the obstruction 
no one had had occasion to pass over the 
way. The wrong consists in doing an act 
inconsistent with and in derogation of the 
public or common right. It is in cases of 
this character that the law does not per- 
mit private actions to be maiutaiued on 
proof merely of a disturbance in the enjoy- 
ment of the common right, unless special 
damage is also shown, distinct not only 
In degree, but in kind, from that which is 
done to the whole public by the nuisance. 

But there is another class of cases in 
■whicli the essence of the wrong consists in 
an invasion of private riglit, and in which 
the public offense is committed, not mere- 
ly by doing an act which causesinjury, an- 
noyance, and discomfort to one or several 
persons who may come within the sphere 
of its operationorinfluence, but b.y doing it 
In such place and in such manner that the 
aggTPgatioii of private injuries becomes so 
great and extensive as to constitute a pub- 
lic annoyance and inconvenience, and a 
wrong against the community, which may 
be properly the subject of a public prosecu- 
tion. But it has never been held, so far 
as we know, that in cases of this charac 
ter the injury to private property, or to 
the health and comfort of individual.*!, be- 
comes merged in the public wrong, so as 
to take away from the persons injured the 
right which they would otherwise have 
to maintain actions to recover damages 
which each may have sustained in his per- 
son or estate from the ^srongful act. 

Nor would such a doctrine be consistent 
with sound principle. Carried out prac- 
tically, it would deprive persons of all re- 
dress for injury to property or health, or 
for personal annoyance and discomfort, 
in all eases where the nuisance was so 
general and extensive asto be r legitimate 
subject of a public prosecution ; so that, 
in effect, a wrong-doer would escape all 
liability to make indemnity for private in- 
juries by carr;\'ing on an offensive trade 
or occupation in such place and manner 
as to cause injurj' anil annoyance to a 
sufficient number of persons to create a 
common nuisance. 

The real di,stinction would seem to he 
this: That, when the wrongful act is of 
Itself a disturbance or obstruction only 
to the exercise of a common and public 
right, the sole renied.yis by public piosecu- 
tion, unless special damage is caused to 
Individuals. In such case, the act, of it- 
self, does no wrong to individuals distinct 



from that done to the whole community. 
But when the alleged nuisance would con- 
stitute a private wrong, by injuring prop- 
erty or health, or creating personal incon- 
venience and annoyance, for which an ac- 
tion might be maintained in favor of a per- 
son injured, it is none the less actionable 
because the wrong is committed in a man- 
ner and under circumstances which would 
render the guilty party liable to indict- 
ment for a common nuisance. This, we 
think, is substantially the conclusion to 
be derived from a careful examination of 
the adjudged cases. The apparent con- 
flict between them can be reconciled on 
the ground that an injury to private prop- 
erty, or to the health and comfort of an 
individual, is In its nature special and pe- 
culiar, and does not cause a damage which 
can properly be said to be common or 
public, however numerous may be the 
cases of similar damage arising from the 
same cause. Certainly, multiplidty of ac- 
tions affords no good reason fOT denying 
a perscm all remedy for actual loss and 
injury which he may sustain in his person 
or property by the unlawful acts of an- 
other, although it may be a valid ground 
for refusing redress to individuals for a 
mere invasion of a common and public 
right ' 

The rule of law is well settled and famil- 
iar, that every man is bound to use his 
own property in such manner as not to 
injure the property of another, or the rea- 
sonable and proper enjoyment of it, and 
that the carrying on of an offensive trade 
or business, which creates noisome smells 
and noxious vapors, or causes great and 
disturbing noises, or which otherwise ren- 
ders the occupation of property in the vi- 
cinity inconvenient and uncomfortable, is 
a nuisance for which any person whose 
property is damaged or whose healtli is 
injured, or whose reasonable enjoyment 
of his estate as a place of residence is im- 
paired or destroyed, thereby may well 
maintain an action to recover compens.a- 
tion for the injury. The limitations prop- 
er to be made in the application of this 
rule are accurately stated in Bamford v. 
Turnlev, 3 Best & S. 66, and in Tipping v. 
Smelting Co., 4 Best & S. 60S-G15, 11 H. L. 
Cas. 642, and cases there ciled. See, also, 
in addition to cases cited by the counsel 
for the plaintiff, Spencer v. Railway Co., 8 
Sim. 193; Soltau v. Be Held, 2 Sim. (N. S.) 
133. 

The instructions given to the jury were 
stated in such form as to load them to 
infer that this action could not be main- 
tained if it appeared that other owners 
of property in that neighborhood suffered 
injury and damage similar to that which 
was sustained by the plaintiff in her es- 
tate by the acts of the defendants. This, 
as applied to the facts in proof, was an er- 
ror, and renders it necessary that the case 
should be tried anew. 

Exceptions sustained. 



(See, also, Francis v. Schoellkopf, 53 N. Y. 152; Bravton v. Pall River, 113 Mass. 218; Railroad Co. 
v. Jones, 111 Pa. St. 204, 2 Atl. Rep. 4)0; Crook v. Pitcher, 61 Md. 510; Sohn v. Cambern, 106 Ind. 302, 
6 N. E. Rep. 813 ; Cla' i v. Peckham, 10 R. I. 35 : City of Chicago v. Building Ass'n, 103 111. 379 ; Brown 
v. Watson, 47 Me. IBl ; Holmes v. Corthell, 80 Me. 31, 13 Atl. Rep. 730; Mehrhof Bros. Brick Manuf g 
Co. V. Delaware, etc., R. Co., 51 N. J. Law, 56, 16 Atl. Rep. 12.) 
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V. LEGALIZED NUISANCE, 



(136 Mass. 239.) 

Sawyer et al. v. Davis et al. 

(Supreme Judicial Court of Massachusetts. 
Jan. 9, 1884.) 

1. NniSASCE — Legalized aptee Injunction 

Geaxted. 
The legislature may, by virtue of its police 
power, pass an act providing tliat manufacturers 
and others employing workmen may, for the pur- 
pose of giving notice to such employes, ring bells 
and use whistles and gongs of such size and 
weight, in such manner, and at such hours, as 
the municipal authorities may designate, though 
their use of such bells, whistles, and gongs oper- 
ates to the injury of individuals, which otherwise 
a court of equity would restrain. 

2. Same— Dissolution or Injunction. 

An injunction restraining the ringing of a 
factory bell, used to notify employes, before a 
certain hour in the morning, does not give a vest- 
ed right which the legislature is powerless to 
take away by a statute legalizing the ringing of 
such bell before that hour, and on a bill of review 
in such case the injunction will be dissolved. 

Case reserved. 

Bill of review. Plaintiffs, manufactur- 
ers of Plymouth, were, on October 1, 1881, 
restrained by a decree of tbis court, on a 
bill in equity by defendants, from ringing 
the bell on their mill before the hour of 
6:30 a. m. Davis v. Sawyer, 133 Ma-ss. 289. 
March 28, 1883, the legislature passed an 
act providing that "manufacturers and 
others employing workmen are author- 
ized, for the purpose of giving notice to 
such employes, to ring bells and use 
whistles and gongs oi such size and 
weight, in such manner.and atsuch Hours, 
as the board of aldermen of cities and the 
sel3Ctmen of towns may in writing desig- 
nate." St. Mass. 1883, c. 84. Under such 
statute the selectmen of the town licensed 
plaintiffs to ring their bell at 5 a. m. 
The bill prayed a dissolution or modifica- 
tion of the injunction to enable plaintiffs 
to act under their license. Defendants de- 
murred to the bill, claiming that the 
statute was unconstitutional so far as ap- 
li'.icable to defendants. At the hearing be- 
fore CoLBURN, J., he reserved the case for 
the consideration of the full court. 

F. D. Allen, for plaintiffs. C. G. Davis, 
for defendants. 

C. Allex, J. Nothing is better estab- 
lished than the power of the legislature to 
make what are called "police regula- 
tions, "' declaring in what manner property 
shall beused and enjoyed, and business car- 
ried on, with a view to the good order and 
benefit of the community, even although 
they may to some extent interfere with 
the full enjoyment of private property, 
and although no compensation is given 
to a person so inconvenienced. Bancroft 
V. Cambridge, 126 Mass. 438-441. In most 
instances, the illustrations of the proper 
exercise of this power are found in rules 
and regulations restraining the use of 
property by the owner in such manner as 
would cause disturbance and injury to 
others. But the privilege of continuing in 
the passive enjoyment of one's own prop- 
erty, in the same manner as formerly, is 



subject to a like limitation ; and with the 
increase of population in a neighborhood, 
and the advance and development of buai 
ness.the quiet and seclusion and customa- 
ry enjoyment of homes are necessarily 
interfered with, until it becomes a ques- 
tion how the right which each person has 
of prosecuting his lawful business. In a 
reasonable and proper manner, shall be 
made consistent with the other right 
which each person has to be free from un- 
reasonable disturbance in the enjoyment 
of his property. Merrifield v. Worcester, 
110 Mass. 216, 219. In this conflict of 
rights, police regulations by the legislature 
find a proper office in determininghowfar, 
and under what circumstances, the indi- 
vidual must yield, with a view to general 
good. For example, if, in a neighborhood 
thickly occupied by dwelling-houses, any 
one, for his own entertainment or the 
gratification of a whim, were to cause 
bells to be rung and steam-whistles to 
be blown to the extent that is usual with 
the bells and steam-whistles of locomotive 
engines near railroad stations in large cit- 
ies, there can be no doubt that it would be 
an infringement of the rights of the resi- 
dents, for which they would find ample 
remedy and vindication in the courts. But 
if the legislature, with a view to the safe- 
ty of life, provides that bells shall be rung 
and whistles sounded, under thosecircum- 
stances, persons living near by must nec- 
essarily submit to some annoyance from 
this source, which otherwise they would 
have a right to be relieved from. 

It is ordinarily a proper subject for legis- 
lative discretion to determine by general 
rules the extent to which those who are 
engaged in customary and lawful necessa- 
ry occupations shall be required or al- 
lowed to give signals or warnings b.v bells 
or whistles, or otherwise, with a view ei- 
ther to the public safety, as in the case o! 
railroads, or to the necessary or conven- 
ienr operation and management of their 
own works; and ordinarily such determi- 
nation is binding upon the courts, as well 
as upon citizens generally. And when 
the legislature directs or allows that to 
be done which would otherwise be a nui- 
sance, it will be valid, upon the ground 
that the legislature is ordinarily the prop- 
er judge of what the public good requires, 
unless carried to such an extent that it 
can fairly be said to be an unwholesome 
and unreasonable law. Bancroft v. Cam- 
bridge, 126 Mass. 441. It i.s accordingly 
held in many cases, and is now a well-es- 
tablished rule of law, at least in this com- 
monwealth, that the incidental injury 
which results to the owner of property 
situated near a railroad, caused by the 
necessary noise, vibration, dust, and 
smoke from the passing trains, which 
would clearly amount to an actionable 
nuisance if the operation of the railroad 
were not authorized by the legislature, 
must, if the running of the trains is so 
authorized, be borne by the individual, 
without compensation or remedy in any 
form. The legislative sanction makes the 
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business lawful, and defines what must be 
accepted as a reasonable use of property 
and exercise of rights on the part of the 
railroad companj-, subject always to the 
qualiticatlon tbat the business must be 
carried on without negligence or unnecessa- 
ry disturbance of the rights of others. 
And the same rule extends to other causes 
of annoyance which are regulated and 
sanctioned by law. Presbrey v. Kallway, 
103 Mass. 1, 6,7; Walker v. Railway, Id. 
10-14; Bancroft v. Cambridge, 126 Mass. 
441; Call v. Allen, 1 Allen, 137; Com. v. 
Chemical Works. 16 Gray, 231-L'33; Struth- 
ers V. Railway, 87 Pa. St. 282; Hatch v. 
Railroad, 28Yt. 112, 147; Brand v. Railway, 
L R. 1 Q. B. 130, L. R. 2 Q. B. 223, I.. R. 4 
H. L. 171; Yaughan v. Railway, 5 Hurl. & 
X. 679, 685. 687; Rex v. Pease, 4 Barn. & 
Adol. 30; iiedg. St. .& Const. Law, 435, 436. 

The recent case of Baltimore & P. R. Co. 
V. Fifth Baptist Church, lOS U. S. 317, 2 
Sup. Ct. Rep. 719, is strouglj' relied on by 
the defendants as an authority in their 
favor. There are, however, two material 
and decisive grounds of distinction be- 
tween that case and this. There the rail- 
road company bad only a general legisla- 
tive authority to construct works neces- 
sary and expedient for the proper comple- 
tion and maintenance of its railroad, un- 
der which authority it assumed to build 
an engine-house and machine-shop close 
by an existing church, and it was held 
that it was never intended to grant a li- 
cense to select that particular place for 
such works, to the nuisance of the church. 
Moreover, in that case, the disturbance 
was so great as not only to render the 
church uncomfortable, but almost unen- 
durable, as a place of worship, and it vir- 
tually deprived the owners of the use and 
enjoyment of their property. We do not 
understand that it was intended to lay 
down, as a general rule applicable to all 
cases of comparatively slight, though real, 
annoyance, naturally and necessarily re- 
sulting, in a greater or less degree, to all 
owners of property in the neighbor- 
hood, from a use of property, or a method 
of carrying on a lawful business which 
clearly falls within the terms and spirit of 
a legislative sanction, that such sanction 
will not affect the claim of such owner to 
relief, but, rather, that the court expressly 
waived the expression of an opinion upon 
the point. 

In this common wealth, as well as in sev- 
eral of the United States and in England, 
the cases already cited show that the ques- 
tion is settled by authority, and we re- 
main satisfied with the reasons upon 
which the doctrine was here established. 
Courts are compelled to recoguize the dis- 
tinction between such serious disturbances 
as existed in the case referred to and com- 
paratively slight ones, which differ in de- 
gree only, and not in the kind, from those 
suffered by others in the same vicinity. 
Slight infractions of the natural rights of 
the individual may be sanctioned by the 
legislature, under the proper exercise of 
the police power, with a view to the gen- 
eral good. Grave ones will fall within the 
constitutional limitation that the legisla- 
ture is only authorized to pass reasonable 
laws. The line of distinction cannot be so 



laid down as to furnish a rule for settling 
all cases in advance. The difficulty of 
marking the boundaries of thi^ legislative 
power, or of prescribing limits to its exer- 
cise, was declared in Com. v. Alger, 7 Cush. 
'ui, 85, and is universally recognized. 
Courts, however, must determine the 
rights of parties in particular cases as 
they arise; always recognizing that the 
ownership of property does not of itself 
imply the right to use or enjoy it in every 
possible manner, without regard to cor- 
responding rights of others as to the use 
and enjoyment of their property ; and also 
that the rules of the common law, which 
have from time to time been established, 
declaring or limiting such rights of use 
and enjoyment, may themselves be 
changed as occasion may require. Munn 
V. Illinois, 94 U. S. 113-134. 

In the case before us, looking at it for 
the present without regard to tlie decree 
of this court in the former case between 
these parties, we find nothing in the facts 
set forth which show that the statute re- 
lied on, as authorizing the plaintiffs to 
ring their bell, (St. 1883, c. 84,) should be 
declared unconstitutional. It is virtually 
a license to manufacturers, and others 
employing workmen, to carry on their 
business in a method deemed by the legis- 
lature to be convenient, if not necessa.'-y, 
for the purpose of giving notice, by ringing 
bells and using whistles and gongs, in such 
manner and at such times as may be desig- 
nated in writing by municipal officers. In 
character it is not unlike numerous other 
instances to be found in our statutes, 
where the legislature has itself fixed, or 
has authorized municipal or other boards 
or officf-rs to fix, the places, times, and 
methods in which occupations maybe car- 
ried on, or acts done, which would natu- 
rally be attended with annoyance to indi- 
viduals. The example of bells and whis 
ties on locomotive engines has already 
been mentioned. Reference may also be 
made to the statutes regulating the use of 
stationary steam-engines, the places and 
manner of manufacturing or keeping pe- 
troleum, of carrying on other offensive 
trades and occupations, of storing gun- 
powder, and of establishing hospitals, 
stables, and bowling-alleys. 

The defendants, however, contend that 
a different question arises in the present 
case, where the plaintiffs relj' upon a leg- 
islative sanction given to acts after it had 
been determined by this court that the do- 
ing of them was attended with a peculiar 
injury to the defendants, which entitled 
them to a remedy as for a nuisance. 
There can be no doubt that such sanction 
would be a good defense to an indictment 
for a nuisance; or to a proceeding insti- 
tuted by an individual, whose only griev- 
ance was that he had sustained special 
damage in consequence of being disturbed 
in the enjoyment of some public right, 
such as a right to travel upon a highway 
or river. His public right may clearly be 
regulated and controlled by the legislature 
after a decision by the court as well as be- 
fore. Com. V. Essex Co., 13 Gray, 2.39, 247. 
But the argument is urged upon us with 
great force that in the present case there 
haiJ been a judicial determination that the 
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ringing of the bell, at tlie liours now au- 
thorized by the terms of the statute and 
the designation of the selectmen, was a 
private nuisance to the defendants, not 
growing out of any public right, and that 
the statute ought not, as a matter of con- 
struction, to be held applicable to this 
case; or, if such is its necessary construc- 
tion, that it is unconstitutional, as inter- 
fering with their vested rights. Inthefirst 
jjlace, we can have no doubt thatthe stat- 
ute, by its just construction, is in its 
terms applicable to the present case. It 
is undoubtedly true that neither a general 
authority nor a particular license is to be 
so construed as to be held to sanction 
what was not intended to be sanctioned. 
A general authority is not necessarily to 
be treated as a particular license, (Com. 
V. Kidder, 107 Mass. 1S8;) and in some 
cases, even where a particular license or 
authority has been given, as to keep an 
inn, ale-house, or slaughter-house in a par- 
ticular place, which is specified, this au- 
thority has not been deemed to sanction 
the keeping of it in an improper manner. 
Eex V. Cross, 2 Car. & P. 483; Com. v. Mc- 
Donough,13 Allen, 581, 584; State v. Mulli- 
kin, 8 Blackf. 26(1; U.S. v.Elder, 4 Cranch, 
C. C. 507. And, ordinarily, a statute which 
authorizes a thing to be done, which can 
be done without creating a nuisance, will 
not be deemed to authorize a nuisance. 
In such cases it is not to be assumed that 
it was contemplated by the legislature 
that what was so authorized would have 
the necessary effect to create a nuisance, 
or tiiat it would be done in such a manner 
as to create a nuisance; and, if a nuisance 
is created, there will in such cases ordi- 
narily be a remedy at law or in equity. 
Eanies v. Worsted Co., 11 Mete. (Mass.) 570; 
Haskell v. New Bedford, 108 Mnss.2u8, 215; 
Com. V. Kidder, 107 Mass. 188. But, on 
the other hand, the authority to do an act 
must be held to carry with it whatever is 
naturally incidental to the ordinary and 
reasonablepertorraanceof thatact. When 
the legislature authorized factory bells to 
be rung, it must have been contemplated 
tliat they would be heard in the neighbor- 
hood. That is a natural and inevitable 
consequence. The legislature must be 
deemed to have determined that the bene- 
fit is greater than the injury and annoy- 
ance, and to have intended to enact that 
the public must submit to the disturbance 
for tliesake of the greater advantage that 
would result from this method of carrying 
on the business of manufacturing". It 
must be considered, therefore, in this case, 
that a legislative sanction has been given 
to the very act which this court found to 
create a private nuisance. It is then ar- 
gued that the legislature cannot legalize a 
nuisance, and cannot takeaway the rights 
of the defendants as they have been ascer- 
tained and declared by this court; and 
this is undoubtedly true, so far as such 
rights have become vested. For example, 
if the plaintiff, under an existing rule of 
law, has a right of action to recover dam- 
ages for a past injury suffered by him, his 
remedy cannot be cut off by an "act of the 
legislature. So, also, if, in a suit in equity 
to restrain the continuance of a nuisance, 
damages have been awarded to him. or 



costs of suit, he would have an undoubted 
right to recover them, notwithstanding 
the statute. But, on the other hand, the 
legislature may define what in the future 
shall constitute a nuisance, such as will 
entitle a person injured thereby to a legal 
or equitable remedy, and may change the 
existing common-law rule upon the sub- 
ject. It may declare, for the future, in 
what manner a man may use his property 
or carry on a lawful business without be- 
ing liable to an action in consequence 
thereof; that is, it may define what shall 
be a lawful and reasonable mode of con- 
duct. This legislative power is not whol- 
ly beyond the control of the courts, be- 
cause it is restrained by the constitutional 
provision limiting it to wholesome and 
reasimable la ws, of which the court is the 
final judge; but, within this limitation, 
the exercise of the police power of the leg- 
islature will apply to all within the scope 
of its terms and spirit. The fact that the 
rights of citizens, as previously existing, 
are changed, is a result which always hap- 
pens. It is, indeed, in order to change 
those rights that the police power is exer- 
cised. So far as regards the rights of par- 
ties accruing after the date of the statute, 
they are to be governed by the statute. 
Their rights existing prior to that date 
are not affected by it. To illustrate this 
view, let it be supposed that the case be- 
tween the present parties in its original 
stage had been determined in favor of the 
manufacturers, under which decision they 
would have had a right to ring their bell; 
and that afterwards a statute had been 
passed providing that manufacturers 
should not ring bells, except atsuch hours 
as might be approved by the selectmen; 
and that these manufacturers had then 
proceeded to ring their bell at other hours 
not included in such approval. It certain- 
ly could not be said that they had a vest- 
ed right to do so, under the decision of the 
court. 

The injunction which was awarded by 
the court, upon the facts which appeared 
at the hearing, did not imply a vested 
right in the present defendants to have it 
continued permanently. Though a final de- 
termination of the case before the court, and 
though binding and imperative upon the 
present plaintiffs, and enforceable against 
them by all the powers vested in a court 
of equity, yet they were at liberty at any 
time, under new circumstances making it 
inequitable for it to be longer continued, 
to apply to the court for a review of the 
case and a dissolution of the injunction. 
In respect to such a state of facts, an in- 
junction can never be said to be final, in 
the sense that it is absolute for all time. 
Even without any new legislation effect- 
ing the rights of the parties, with an in- 
crease of their own business, and a general 
increase of manufacturing and other busi- 
ness in the vicinity, and of a general and 
pervading change in the character of the 
neighborhood, it might be very unreason- 
able to continue an injunction which It 
was in the first instance entirely reasona- 
ble and proper to grant. The ears of the 
court could not, under such new circum- 
stances, be absolutely shut to an applica- 
tion tor its moditii'atioij, without any 
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new statute deelarins the policy of the 
comiiKniwealth in respect to any branch 
of business or employment. But a decla- 
ration by tlie legislature that, in its judg- 
ment, it is reasonable and necessary for 
certain branches of business to be carried 
on in particular ways, notwithstanding 
the incidental disturbance and annoy- 
ance to citizens, is certainly a change of 
circumstances which is entitled to the 
highest consideration of the court; and in 
the present case we cannot doubt that it 
is sufficient to entitle the plaintiffs to re- 
lief from tho operation of the injunction. 
The method of procedure to which the 
plaintiffs have resorted is the usual and 



proper one in such circumstances. 2 
Daniell's Ch. PI. (4th Amer. Ed.) 1677, 
note 3; Story, Eq. PI. § 404 et seq. ; Clapp 
V. Thaxter, 7 Gray, 3S4. And, for author- 
ities tending to show that the plaintiffs are 
entitled to the relief which they seek In 
conseq uence of a subsequent statute chang- 
ing the rights of the parties, see Pennsyl- 
vania V. Bridge Co., 18 How. 421; Clinton 
Bridge, 10 Wall. 4.54, 463; Gilman v. Phila- 
delphia, 3 Wall. 713, 732; South Carolina v. 
Georgia, 93 U. S. 4, 12; Bridge Co. v. D. S., 
10.5 U. S. 470, 4S0; Com. v. Railroad Co., 14 
Gray, 93, 07; Bartholomew v. Harwlhton, 
33 Conn. 40S. 
Demurrer overruled. 



(See, also, Cogswell v. Railroad Co., 103 N. Y. 10, 8 N. E. Rep. 537; Miller v. Mayor, etc., 109 D. 
B. 3SS, 3 Sup. Ct. Rep. 22S; Baltimore & P. R. Co. v. Fifth Baptist Church, 108 U. S. 317, 2 Sup. Ct 
Rep. 719; Village of Pine City v. Munch, 43 Minn. 343, 44 N. W. Rep. 197; Raih-oad Co. V. Truman, L. 
R. 11 App. Cas. 45.) 
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(11 Mees. & W. 17o.) 

Jones v. Williams. 

{Court of Exchequer. Jan. 28, 1843.) 

t. Nuisance — Abatement — Notice to Remove. 

A person has no right to enter upon the land of 
another to abate a nuisance of filth, without pre- 
vious request or notice to the ocGupant to remove 
it, unless it appears that such occupant was the 
original wrong-doer by placing it there, or pos- 
sibly that it arises from a default in the perform- 
ance of some duty or obligation cast upon him by 
law, or that the nuisance is immediately danger- 
ous to life or health. 
'.. Same 

Su'^t reque'st or notice to the occupant is neces- 
sary, if, when he acquired possession of the land, 
the anisance already existed upon it, and he 
simp i;' omitted to remove it. 

Rule to show cause why judgment 
should not be entered for plaintiff non ob- 
stP.ntt veredicto. 

Action of trespass to land brought by 
Jones against Williams. Defendant by 
his plea justified the entry to abate a nui- 
sance of filth permitted by plaintiff upon 
his adjoining mnds. The verdict was for 
defendant. Plaintiff obtained a rule to 
show cause why judgment should not be 
entered in hisi&vur non obstante veredicto. 

Jervis & \Yelsby showed cause. Erie 
& Townsend, contra. 

Parke, B. A rule was obtained In this 
case by Mr. Erie for judgment non ob- 
stante veredicto on the fourth plea found 
for the defendant, and argued a few days 
ago. This plea, to an action of trespass 
quare clausuni fregit, stated that the de- 
fendant, before and at the said time when, 
etc., was possessed of a dwelling-house 
near the lociis in quo, and dwelt therein; 
and that the plaintiff, before and at, etc., 
injnriously ami wrongfully permitted and 
Buffered large quantities of dirt, filth, ma- 
nure, compost, and refuse to be, remain, 
and accumulate on the locus in quo, by 
reason whereof divers noxious, offensive, 
and unwholesome smells, etc., came from 
the close into the defendant's dwelling- 
house; and then the defendant justifies the 
trespass by entering in order to abate 
the nuisance, and in so doing damaging 



the wall, and digging up the eoll. The- 
question for us to decide is whether this 
plea is bad after verdict, and we are of 
opinion that it is. Theplea doesnotstate 
in what the wrongful permission of th& 
plaintiff consisted; whether he was a 
wrong-doer himself, by originally placing 
the noxious matter on his close, and aft- 
erwards permitting it to continue; or 
whether it was placed by another, and ha 
omitted to remove It; or whether he was 
under an obligation, by prescriptive 
usage or otherwise, to cleanse the place 
where the nuisance was, and he omitted 
to discharge that obligation, whereby 
the nuisance was created. The proof of 
any of these three circumstances would 
have supported the plea; and, if in none 
of the three cases a notice to remove the 
nuisance was necessary before an entry 
could take place, the plea is good; but, if 
notice was necessary in any one, the plea 
is bad, by reason of its neither contain- 
ing an averment that such a notice was 
given, nor showing that the continuance 
was of such a description as not to require 
one. 

It is clear that If the plaintiff himself 
was the original wrong-doer, by placing 
the filth upon the /ocus in guo, It might 
be removed by the party injured, without 
any notice to the plniitiff ; and so, possi- 
bly, if by his default in not performing 
some obligation incumbent on him, for 
that is his own wrong also; but if the 
nuisance was levied by another, and the 
defendant succeeded to the possession of 
the locus in quo afterwards, the author- 
ities are in favor of the necessity of a no- 
tice being given to him to remove, before 
the party aggrieved can take the law into 
his own hands. 

We do not rely on the decision in Earl of 
Lonsdale v. Nelson, 2 Barn. & C. 302, 3 
Dow. & R 556, as establishing the necessi- 
ty of notice in such a case, for there much 
more was claimed than a right to remove 
a nuisance, viz., a right to construct a 
work on the plaintiff's soil, which no au- 
thority warranted; but Lord Wynford's 
dictum is in favor of this objection, for 
he states that a notice is requisite in all 
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cases of nnlsance by omission, and the 
older authorities fully warrant that opin- 
ion, ■where the omission is the non-remov- 
al of a nuisance erected by another. Pen- 
ruddock's Casp, 5 Coke, 101a, shows that an 
asHize oi quod permittat prosteraere would 
not lie against the alienee of the party 
who levied it, without notice. The judg- 
ment in that case was affirmed on error; 
and in the king's bench, on the argument, 
the judges of that court agreed that the 
nuisance might be abated, without suit, 
in the hands of the feoffee, — that is, as it 
should seem, with notice; for in Jenkin's 
Sixth Century Case, 57, (no doubt refer- 
ring to Penruddock's Case,) the law is 
thus stated: "A. builds a house so that 
it hangs over the house of B., and is anui- 
sance to him. A. makes a feoffment of his 
house to C, and B. a feoffment of his 
house to D., and the nuisance continues. 
Now, D. cannot abate the said nuisance, 
or have a qvod permittat for it, before he 
makes a request to C. to abate It, for C. 
is a stranger to the wrong. It would be 
otherwise if A. continued his estate, for 
he did the wrong. It nuisances are in- 
creased after several feoffments, these in- 
creases are new nuisances, and may be 
abated without request." We think that 
a notice or request is necessary, upon 
these authorities, in the case of a nuisance 
continued by an alienee; and therefore 
the ijlea is bad, as it does not state that 
such a notice was given or request made, 
nor that the plaintiff was himself the 
wrong-doer, by having levied the nuisance, 
or neglected to perform some obligation 
by the breach of which it was created. 

Abinber, C. B., observed that it might 
be necessary in some cases, where there 
was such immediate danger to life or 
health as to render it unsafe to wait, to 
remove without notice, but then it should 
be so pleaded ; in which the rest of the 
court concurred. 

Rule absolute. 



(120 Pa. St. .511, 18AtI. Ren. 15.) 
Ceosland v. Borough of Pottsvili.e. 
(.Supreme Court of Pennsylvania. May 37, 1889. ) 
NuisAXGE — Abatement — License. 

Where the licensee of the right to conduct sur- 
face water from his premises across the land of 
another exceeds his privilege, and uses the drain 
in such a manner as to create a public nuisance, 
by conducting noxious matter through it, the 
licensor may, after due notice, close up the 
drain, and on a continued use of the drain by 
the licensee, thus causing an overflow into the 
highway, the remedy of the borough authorities 
i? against the licensee, and they have no right to 
open up the drain through the licensor's prem- 
ises. 

Error to court of common pleas, Schuyl- 
kill county. 

Action for damages by John M. Cross- 
lacd against the borough of Pottsville, 
for reconstructing a drain across plain- 
tiff's premises. A verdict was directed 
and rendered for defendant, and plaintiff 
brings error. 

J. W. Mayer, (with him John W. Ryon 
and M'. F. Shepherd,) for plaintiflin error. 
R. B. Koch, for defendant in error. 



Clark, J. After the argument of this 
case, it was assigned to our late Brother 
Tkunkey for an opinion. After his death, 
the reassignment of it was overlooked, 
and hence the delay in entering jiidgment. 
We will not enter into any extended dis- 
cussion of the case, but will briefly state 
the grounds for tlis judgment we now en- 
ter. As the jury received binding instruc- 
tions to find for the defendant, the testi- 
mony adduced by the plaintiff, with all 
reasonable inferences to be drawn there- 
from, must be taken as establishing the 
true theory of the case on the facts. We 
assume, therefore, that Crossland gave 
to Col. Brown the right to conduct the 
surface water only from his premises 
throueh this drain into the Schuylkill 
river; that after the drain pipes were put 
down he turned into it the foul matter 
which came from his cess-pool and privy 
vaults, and thathe sold a similar privilege 
to others; that thereby the drain, instead 
of being used to couduct the surface and 
mountain ■water as originally intended, 
was converted into a common sewer, 
which caused the plaintiff's house to be 
untenantable, and itis believed unhealthy, 
and thus became a nuisance, which the 
plaintiff claimed the right to abate. 
There is te.stimony also that the privilege 
given to Brown was experimental merely. 
If it should prove unsatisfactory. Cross- 
land says he had the right at any time to 
terminate it. The privilege must be treat- 
ed, therefore, as a mere license, which it 
was in Crossland's power to revoke at 
his pleasure. It must be assumed, also, 
that the persons who were employed to 
adjust these pipes, and who reconstructed 
the sewer so as to again throw its con- 
tents upon the plaintiff's premises, were 
acting under authority from the borough, 
and were directed to do just what was 
done, and that the borough was respon- 
sible for these acts. There is abundant 
testimony to justify this inference, no mat- 
ter what the facts may have been. The 
drain was put down by Brown for his 
own convenience. The borough had noth- 
ing to do with it ; but as it was laid in 
the street, and suffered to remain, and 
the borough exercised its authority to 
maintain it, we may infer that it was 
originally placed there by permission, or 
that its construction was afterwards 
assented to. Nor hfd Crossland anything 
to do with the drain beyond yielding his 
assent that it might be laid in his lots, to 
lead from the street to the river, and to 
conduct the surface water. It conferred 
only a limited right. 

When a person who is entitled to a lim- 
ited right exercises it in excess, so as to 
produce a nuisance, it may be abated to 
the extent of the excess. Barclay v. 
Com., 25 Pa. St. 503; Taggart v. Com., 21 
Pa. St. ."127. But, if the nuisance cannot 
be abated without obstructing the right 
altogether, the exercise of the right may 
be entirely stopped until means have been 
taken to reduce it within its proper lim- 
its. Wood, Nuis. 804; Add. Torts, § 269, 
Cawkwell v. Russell, 26 Law J. Exch. 34; 
Beard v. Murphy, 37 Vt. 99. If Brown 
abused the privileges which had been giv- 
en him by using these pipes as a chMnuel 
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tor noxious and offensive matter, instead 
of surface water, and thereby created a 
nuisance, Crossland bad an undoubted 
riglit, after due notice, to go either upon 
the premises of Brown, or on his own 
premises, and abate the nuisance by stop- 
ping np the drain, thereby preventing 
even the surface waterfrom flowing there- 
in, until Brown reduced his use thereof 
within the proper limits. Of course, a 
person who undertakes to abate a nui- 
sance proceeds at his peril. He takes the 
risk of being able to show that the thing 
complained of was in fact a nuisance. If 
he errs in judgment, he is answerable in 
damages, and if a breach of the peace is 
involved he is liable to indictment for the 
result. But, creating no breach of the 
peace, he had a right to abate this nui- 
sance. The noxious matter which passed 
through the drain under the road came 
from Brown's premises. It was his 
(Brown's) duty to convey it to the river 
or to some otherplace where it would not 
become offensive and injurious to the pub- 
lie, and when he received notice that the 
drain was obstructed it was his duty to 
stop the flow. It was not an unlawful 
obstruction of the drain which caused 
the public nuisance. It was the continued 
use of the drain by Brown after he knew 
it was obstructed that caused the over- 
flow into and upon the highway, and for 



this Brown was responsible. Brown's 
recourse, if he had any, was upon Cross- 
land. He had no right to discharge tho 
sewer into the street. The borough au- 
thorities of Pottsville had no more right 
to open up the sewer tlirough Crossland's 
propertythan Brown had. Theirattempt 
to do BO was wholly without authority, 
and in denial of the legal rights of Cross- 
land, who had a clear right in a lawful 
and peaceable manner to protect his 
property against the unlawful use of this 
drain by Brown, and against the unlaw- 
ful acts of any other person who might 
come to aid in perpetrating this wrong 
upon him. Brown was the offending par- 
ty, and the officers of the borough should 
have given their attention to him. They 
should have obliged him to abate the pub- 
lic nuisance which he had set up and was 
steadily maintaining. 

We decide this case upon the force and 
effect of the plaintiff's testimony, adopt- 
ing his theory of the case as the correct 
one. When it comes to be tried again, 
and the evidence on both sides is submit- 
ted to the jury, the case may be present- 
ed in an entirely different light. The court 
erred, we think, in submitting the case to 
the jury with binding instructions to find 
for the defendant. 

Judgment i.s reversed, and a venire 
facias de novo awarded. 



(See, also, Larson v. Furlong, 50 Wis. 681, 8 N. W. Rep. 1; 63 Wis. 333, 23 N. W. Rep. 534; God- 
sell V. Fleming, 59 Wis. 52, 17 N. W. Rep. 679 ; Brown v. Perkins, 12 Gray, 89 ; Cole v. Kegler, 64 Iowa, 
59, 19 N. W. Rep. 843 ; Griffith v. McCullnm, 46 Barb. 561 ; Brown v. De Groff, 5(1 N. J. Law, 409, 14 AtL 
Rep. 219; Roberts v. Rose, 4 Hurl. & C. 103; Fields v. Stokley, 99 Pa. St. 306; Bowden v. Lewis, 13 R. 
L 189.) 
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(73 N. Y. 195.) 

MtJLi^EB V. McKesson et al. 

(Court of Appeals of New YorU. April 2, 1878.) 

1, Vicions Animals — Liability for Injuries. 

A person keeping a mischievous or vicious ani- 
mal, with knowledge of its propensities, is bound 
to keep it secure at his peril. He cannot excuse 
himself from liability for injuries inflicted by it 
by proof of due care. 

2. Saiie — Neoligence op Co-Sebvant. 

The negligence of a servant in loosing his mas- 
ter's ferocious dog is no defense to an action for 
the injury caused by the dog to a fellow-servant, 
as the yravamen of the action is the keeping of a 
ferocious animal with knowledge of its nature, 
and not the negligent care of it. 
8. Same — Negligence op Person Injured. 

If a person, with full knowledge of the evil 
propensities of an animal, wantonly excites it, 
or voluntarily and unnecessarily puts himself in 
the way of such animal, he cannot recover for 
the inj'uries thereby sustained by him, but the 
owner will not be excused by slight negligence 
or want of ordinary care of the person injured. 
4. Same. 

It was the duty of plaintiff, a watchman In 
defendants' employ at their factory, to open the 
gate of the yard every morning to admit the 
workmen. In such yard defendants kept a fero- 
cious Siberian blood-hound, which was usually 
loosed at night to protect the premises, and 
chained during the day. Pefendants' engineer 



had charge of the dog, and It was his oastom to 
notify plaintiff when the dog was loose. Plain- 
tiff, while proceeding across the yard in the cus- 
tomary manner to open the gate, and having no 
knowledge that the dog was loose, was attacked 
by it and severely injured. Held, that plaintiff 
was not bound to look and see that the dog was 
fastened before going into the yard, and that he 
was entitled to recover from defendants for his 
injuries. 

5. Master and Servant — Risk of EMPLOTirENT. 
A person in the employ of another, charged 
with specific duties, does not, while in the per- 
formance of such duties, assume the risk of in- 
jury from avicious animal kept bythe employer, 
which he is informed will be kept fastened. 

Appeal from supreme court, general 
term, second department. 

Action by August Muller against John 
McKesson and others for damages sus- 
tained by the bite of a savage and fero- 
cious dog owned and kept by defendants. 
The jury found a verdict for plaintiff, and 
judgment was entered thereon, and was 
affirmed upon appeal to the general term. 
10 Hun, 44. From the judgment ot the gen- 
eral term defendants appealed. 

Charles H. Mundy, lov appellants. Fred- 
ericlc. A. Ward, for respondent. 

Church, C. J. The defendants had a 
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chemical factory In Brooklyn, and owned 
a ferocious dog of the Siberian blood- 
hound species, which was kept iu the in- 
closed yard surrounding the factory, and 
generally kept fastened up in day-time 
and loosed at night as a protection 
against thieves. The plaintiff was in the 
employ of the defendants as a night watch- 
man. It was his duty to open the gate to 
the yard every morning to admit the 
workmen, and to do this he would pass 
from the door of the factory across a cor- 
ner of the yard to the gate. On the morn- 
ing in question, as the plaintiff was re- 
turning from opening the gate, he was at,- 
tacked from behind by the dog, thrown to 
the ground, and severely bitten; and after 
freeing himself, and while endeavoring to 
reach the factory, was again attacked, 
and bitten and seriously injured. Upon 
the close of the evidence, and after a mo- 
tion for a nonsuit had been denied, the 
judge decided that there was no question 
for the jury but the question of damages, 
to which there was an exception. It is 
questionable whether this exception is 
available to the defendants in this court. 
After the defendants had asked the court 
to determine the questions as matters of 
law in his favor on a motionforanonsuit, 
and they afterwards desired such ques- 
tions to be submitted to the jury as ques- 
tions of fact, it was their duty to have 
specified the questions which they desired 
to have submitted. O'Neill v. James, 43 N. 
T. 84-93; Winchell v. Hicks, 18 N. Y. 55S. 
The court might have assumed that the 
defendants rested upon their legal propo- 
sitions, and thus have been misled. It 
would be, perhaps, rather rigorous to en- 
force this rule in this particular case, and 
we have concluded to waive its applica- 
tion. 

The points urged by the appellants in 
this case are — First, that the plaintiff was 
guilty of contributory negligence, or at 
least that the evidence would have war- 
ranted the jur.y in so finding; second, that 
the plaintiff knew the vicious habits of 
the dog, and by voluntarily entering upon 
and continuing in the employment of the 
defendants he assumed the risk of such ac- 
cidents; third, that if the injury was 
occasioned by the negligence of the en- 
gineer in not properly fastening the dog, 
or in omitting to notify the plaintiff that 
he was loose, it was the negligence of a 
co-servant, for which the defendants are 
not liable. 

It may be that, in a certain sense, an ac- 
tion against the owner for an injury by a 
vicious dog or other animal is based upon 
negligence; but such negligence consists, 
not in the manner of keeping or confining 
the animal, or the care exercised in respect 
to confining him, but in the fact that he is 
ferocious, and that the owner knows it, 
and proof that he is of a savage and fero- 
cious nature is equivalent to express no- 
tice. Earl v.Van Alstine,8 Barb.630. The 
negligence consists in keeping such an ani- 
mal. In May v. Burdett, 9 Adol. & E. (N. 
3.) 101, DEx.\rAN, C. J., said: "But the con- 
clusion to be drawn from an examination 
of ull the authorities appears to us to be 
this: that a person keeping a mischievous 
animal, with knowledge of its propensi- 



ties, is bound to keep It secure, at his peril, 
and that, if he does mischief, negligence is 
presumed." When accustomed to bite per- 
sons, a dog is a public nuisance, and may 
be killed by an.v one when found running 
at large. Putnam v. Payne, 18 Johns. 
312; Brown v. Carpenter, 26 Vt.638. And, 
when known to the owner, corresponding 
obligations are imposed upon him. Lord 
Hai,e says: " He [the owner] must, at his 
own peril, keep him safe from doing hurt, 
for though he use his diligence to keep him 
up, if he escape, and do harm, the owner 
is liable in damages." In Kelly v. Tilton, 
2 Abb. Dec. 495, Wright, J., said: "If 
a person will keep a vicious animal, with 
knowledge of its propensities, he is bound 
to keep it secure at his peril." In Wheeler 
V. Brant, 23 Barb. 324, Judge Balcom 
said: "Defendant's dog was a nuisance, 
and so are all vicious dogs, and their own- 
ers must either kill them, or confine them 
as soon as they know their dangerous 
habits, or answer in damages for their in- 
juries." Iu Card v. Case, 57 E. C. L. 622, 
CoLTMAN, J., said "that the circumstances 
of the defendants keeping the animal neg- 
ligently is not essentiiil; butthe gravamen 
IS the keeping the ferocious animal, know- 
ing its propensities. " The cases are uni- 
form in this doctrine, although expressed 
in a variety of language by different 
judges. Smith v. Pelah, 2 Strange, 3264; 
Jones V. Perry, 2 Rsp. 482; Greason v. 
Keteltas, 17 N.T. 496; Woolf v. Chalker, 31 
Conn. 121 ; Blackman v. Simmons, 3 Car.- 
& P. 138; Eider v. White, 65 N. Y. 54. 

In some of the cases it is said that from 
the vicious propensity, and knowledge of 
the owner, negligence will be presumed, 
and in others that the owner is prima fa- 
ci'e liable. This language does not mean 
that the presumption or prima facie case 
may be rebutted by proof of any amount 
of care on the part of the owner in keep- 
ing or restraining the animal, and, unless 
he can be relieved by some act or omis- 
sion on the part of the person injured, his 
liability is absolute. "This presumption 
of negligence, if it can be said to arise at 
all, so as to be In any way material in a 
case where the owner is absolutely bound, 
at his own peril, to prevent mischief, is a 
presumptio juris et dejure, against which 
no averment or proof is receivable. It is 
not a 'presumption,' in the ordinary sense 
of the word, raising a prima facie case 
which may be rebutted." Card v. Case, 
supra, p. 623, note b. It follows that the 
doctrine of non-liability arising from the 
negligence of a co-servant in not jiroperly 
fastening the animal, or in not giving no- 
tice of liis being loose, cannot be invoked, 
for the reason that, the negligence of the 
master being immaterial, that of his serv- 
ant must be also. 

The point as to contributory negligence 
presents the most difficulty. There are ex- 
pressions in some of the cases indicating 
that the liability of theowner isnot affect- 
ed by the negligence of the person injured. 
In Smith v. Pelah, 2 Strange, 1264, the 
owner was held liable, although the injury 
happened by reason of the person injured 
treading on the dog's toes, the chief jus- 
tice saying: "For it was owing to his 
not hanging the dog ob the first notice." 
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It Is not stated that the person injured 
knew of the dog's propensities, or tliat it 
was done intentionally. In Woolf v. 
Chalker, 31 Conn. 130, it is said that the 
owner is liable, "irrespective of any ques- 
tions of negligence of the plaintiff;" and 
citing May v. Bui-dett and Card v. Case, 
Bnpra. 

In May v. Burdett the chief justice, after 
approving of the ruling in Smith v. Pelah, 
2 Strange, supra, and a passage from 
Hale's Pleas of the Crown, (page 430,) 
said: "It may be that if the injury was 
solely occasionea by the willfulness of the 
plaintiff, after warning, that may be a 
ground of defense, but it is unnecessary to 
give any opinion as to this." It is not 
intimated, as before stated, in Smith v. 
Pelah, that the treading on the toes of the 
dog was done intentionally, or with 
knowledge of his viciousness; and I do 
not think that it can be claimed from au- 
thority, and certainly not from principle, 
that no act of the person injured would 
preclude him from recovering, however 
negligent or willful. The apparent con- 
flict on this point arises, I think, mainly 
in not making a proper application of the 
language to the facta of the particular 
case. If a person, with full knowledge of 
the evil propensities of an animal, wanton- 
ly excites him, or voluntarilj-and unneces- 
sarily puts himself in the way of such an 
animal, lie would be adjudged to have 
brought the injury upon himself, and 
ought not to be entitled to recover. In 
such a case it cannot be said, in a legal 
sense, that the keeping of the animal, 
which is the gravamen of the offense, pro- 
duced the injury. Coggswell v. Baldwin, 
15 Vt. 404; Koney v. Ward, 36 How. Pr. 
25.5; Wheeler v. Brant, 23 Barb. 324; Black- 
man v. Simmons, 3 Car. & P. 138; Brock 
V. Copeland, 1 Esp. 203; Bird v. Holbrook, 
i Bing. 628. 

But as the owner is held to a rigorous 
rule of liability on account of the danger 
to human life and limb, by harboring and 
keeping such animals, it follows that he 
ought not to be relieved from it by shght 
negligence or want of ordinary care. To 
enable an owner of such an animal to in- 
terpose this defense, acts should be proved, 
with notice of the character of the animal, 
which would establish that the person in- 
jured voluntarily brought the calamity 
upon himself. Brock v. Copeland, 1 Esp. 
203, cited and relied upon by the counsel 
for the appellant, is in some of its features 
like this ; and, while some of the language 
of Lord Ke.\yo.\ is not in harmony with 
that used in other cases, yet from the facts 
stated it is fairly inferable that the fore- 
man voluntarily went into the yard at an 
unusual time, and, so far as appears, 
without business, knowing that the dog 
was loose, and knowing his ferocious nat- 
ure. The question, then, recurs whether, 
from the facts appearing in this case, the 
jury would 'lave been justified in finding 
that the plaintiff was guilty of that kind 
-)t negligence which would relieve the de- 
fendants; in other words, could they have 
found that, in any proper sense, the plain- 
tiff brought the injury upon himself? He 
was in discharge of his duty, at the prop- 
er time and in the right place. He passed 
CHASE — 13 



from the factory to the gate in the direct 
path, and was returning when he was at- 
tacked by the dog. In Blackman v. Sim- 
mons, 3 Car. & P. 138, the injury was by a 
vicious bull, and the court laid stress up- 
on the circumstance that the plaintiff was 
traveling where he had a right to go, and 
said: "If the plaintiff had gone where he 
had no right to go, that might have been 
an answer to the action." It was not 
shown that the plaintiff was out of his 
place; nor, what was more important 
and indispensable, was it shown that the 
plaintiff had notice that the dog was 
loose, or that he had reason to suppose 
that he was loose. It was the custom oi 
Godfrey, the engineer, to loose the dog at 
night and fasten him in the morning, and 
to notify the plaintiff when the dog was 
loose. No such notice was given. The 
plaintiff testifies positively that he did not 
know or suppose the dog was loose; and 
from the evidence of Godfrey, called by 
the defendants, it is inferable that the dog 
had not been loosed for several days, and, 
if it had, the plaintiff had a right to sup- 
pose that Godfrey had fastened him that 
morning. It is suflEicient to say that the 
evidence did not show that the plaintiff 
had notice that the dog was loose, nor 
were the circumstances such as to induce 
him to believe that such was the fact. If 
the negligence of the plaintiff is to prevail, 
it must be predicated upon not taking the 
precaution to look, examine, and ascer- 
tain whether the dog was fastened or not. 
The plaintiff might have ascertained by 
examination whether the dog was fas- 
tened in his kennel or not; but I do not 
think that he was bound to exercise that 
degree of care, or that the defendant can 
be relieved from liability because hs did 
not. 

It does not appear that such had been 
his habit, or that his attention had been 
called to any circumstance to call for un- 
usual precaution. Theevidenceraust have 
been sufHcient to warrant the jury in find- 
ing actual notice that the dog was loose, 
or, at least, that the plaintiff had reason to 
so believe. This rule is quite as liberal as 
ought to be adopted in favor of a person 
who keeps an animal of such savage feroc- 
ity as this was found to be. Ilott v. 
Wilkes, 3 Barn. & Aid. 308, and Bird v. 
Holbrook, 4 Bing. 628, were both cases of 
spring guns. In the former the person 
injured had notice, and in the latter, 
though a trespasser, he had not; and the 
action was held maintainable in the lat- 
ter, and not in the former. Best, C. J., 
sat in both cases, and in the last said : " If 
anything which fell from me in Ilott v. 
Wilkes were at variance with the opinion 
I now express, I should not hesitate to 
retract it; but the ground on which the 
judgment of the court turned in that case 
is decisive of the present, and I should 
not have labored the point that the action 
was not maintainable in that case, on 
the ground that the plaintiff had received 
notice, unless I had deemed it maintaina- 
ble if no notice had been given." In the 
former case Holkoyd, J., expresses the 
principle of non-liability, when notice has 
been given, to be that the act which pro- 
duced the injury to the plaintiff "must be 
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Eoiisjidered wholly as his act, and not 
the act ot the person who placed the gun 
there. " 

As " negligence, " in the ordinary sense. 
Is not the ground of liability, so contribu- 
tory negligence, in its ordinary meaning, 
Is not a defense. These terms are not used 
in a strictly legal sense in this class of 
ac'.ions, but for convenience. There is 
considerable reason in favor of the doc- 
trine of absolute liability for injuries pro- 
duced by a savage dog, whose propensi- 
ties are known to the owner, on the 
ground of its being in the interest of hu- 
manity, and out of regard to the sanctity 
of human life; but as these animals have 
different degrees of ferocity, and the rule 
must be a general one, I think, in view of 
all the authorities, that the rule ot liabili- 
ty before indicated is a reasonable one, 
and that the owner cannot be relieved 
from it by any act of the person injured, 
unless it be one from which it can be af- 
firmed that he caused the injury himself, 
with a full knowlege of its probable con- 
sequences. 

The evidence in this case falls far short 
of warranting a verdict that the plaintiff 
had committed any such act. As oefore 
stated, he had no notice that the dog was 
loose, but had every reason to suppose 
that he was fastened, and did in fact sup- 
pose so. He was in the discharge of his 
duty, and was not called upon to insti- 
tute an inquiry whether the dog had bro- 
ken his fastenings, or that Godfrey had 



been negligent In not g:lvlng him notice 
that the dog was loose. 

The remaining point, that the plaintiff 
assumed the risk of such accidents, is not 
tenable. The rule is that a servant as- 
sumes the ordinary risks incident to the 
business in which he eiigages. What were 
the risks of his employment here, as it re- 
spects the dog? He was informed, it is 
true, of the nature of the animal, but he 
was also told that the dog would be kept 
fastened, and the uniform habit was to 
notify him when the dog was loose. By 
the terms of his employment, and the con- 
duct of those who represented the defend- 
ants, the most that can be said is that he 
assumed the risks consequent upon the 
keeping of a ferocious dog, which was kept 
fastened except when he was otherwise 
notified. Beyond this the plaintiff is en- 
titled to the same protection as other 
persons. This is not a case for relaxing 
the rule of liability. The dog was of im- 
mense size, and a brute as savage as a ti- 
ger or alion, and should be more properly 
classed with such wild beasts than with 
the domestic dog, which, although use- 
less, is generally comparatively harmless. 
He had no respect for persons. In the lan- 
guage of the person who sold him to de- 
fendants, "he bit everybody. " Thereisno 
legal excuse for exposing human life to the 
ferocity of such an animal. The judgment 
must be affirmed. All concur, except Ra- 
PALLO, J., absent. 

Judgment affirmed. 



(See, also. May v. Burdett, 9 Q. B. 101; Filburn v. People's Palace, etc., Co., 25 Q. B. Div. 258; 
Lynch v. McNally, 73 N. Y. 347; Perkins v. Kossman, 44 N. J. Law, 579; Spring Co. v. Edgar, 99 U. 
S. 645; Godeau v. Blood, 52 Vt. 251; Twigg v. Kyland, 62 Md. 380; Laherty T.Hogan, 13 Daly, 533; 
WooU V. Chalker, 31 Conn. 127.) 
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I. WHAT CONSTITUTES A TRESPASS. 



(37 Ala. 430.) 

White v. Brantley. 

(Supreme Court of Alabama. Jan. Term, 1861.) 

TBESPiss TO Pehsonal Pkopertt — Property 
SnEjECT or Action. 
An action of trespass lies by the owner of a 
dog for destroying it, though not at the time in 
his possession, but loaned to another. 

Appeal from circnitcourt, Dallas county. 

Action ot trespass by White against 
Brantley for killing plaintiff's dog. De- 
fendant pleaded that the dog, at the time 
of the alleged killing, was not in plaintiff's 
possession. Plaintiff replied that the dog 
was in the possession of a certain third 
person under a loan from plaintiff. .Tudg- 
mentwas given for defendant upon the 
pleadings, which plaintiff assigned as er- 
ror. 

Walker, C. J. Dogs are animals dom- 



Use naturse, and although they may not 
be, in the estimation of the common law, 
of such value as that the stealing of them 
amounts to larceny, yet an action at law 
lies for destroying them. There is no dis- 
tinction between them and other chattels, 
as to the possession necessary Lo the 
maintenance of an action of trespass. 
There is a distinction as to animals /fr«e 
naturse; but "tlogs are not animals frrsR 
naturae. 4 Bl. Comm. 23G; Ireland v. Hig- 
gins, Cro. Eliz. 125; Wright v. Ramscot, 1 
Saund. 8.J; Case of Swans, 7 Coke, 18; 
Parker v. Mise, 27 Ala. 480. It follows 
that, to the maintenance of this action, 
it was not requisite that the plaintiff 
should have had actual possession of the 
dog. If he was the owner of the dog, and 
the dog was loaned out at the time, the 
general property, "prima facie, as to all 
civil purposes, drawsto it the possession.* 
Reversed and remanded. 
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(13 Me. 67.) 

HoBART V. Hagget, (in part.) 

(Supreme Judicial Court of Maine. April Term, 
1S35.) 

PssspAss TO Personal Property— Intent— Mis- 
take. 
A mistake will not excuse a trespass, nor is 
the intent material. Where there is a mistake 
between the seller and purchaser as to the article 
sold, the seller supposing he has sold one article 
while the purchaser supposes he has bought an- 
other, of which he talies possession, he will be 
liable in trespass. 

Exceptions from court of common pleas. 

Action of trespass for taking and con- 
verting an ox, the property of plaintiff. 
It appeared at tlie trial that plaintiff sold 
defendant an ox, and told him to go to 
his place and take it, and that defendant 
went and toolj out of plaintiff's field an 
ox which he supposed was the one he pur- 
chased. Plaintiff claimed and testified 
that such ox was not the one he intended 
to sell, or supposed defendant considered 
himself as buying. The court instructed 
the jury that if they wre satisfied that 
there had been an innocent mistake be- 
tween the parties, and that defendant had 
supposed he had purchased the ox in q\ies- 
tion when in fact plaintiff supposed he 
was not selling that ox, but another, they 
would find for plaintiff, to which de- 
fendant excepted. The verdict was for 
plaintiff for the value of the ox taken. 
Defendant alleged exceptions. 

Fessenden >& Deblois, for plaintiff. Mr. 
Daveis, for defendant. 

Parris, J. The ox taken by defendant 
was the property of the plaintiff, and al- 
though the defendant attempted to prove 
that he purchased that ox, and conse- 
quently had a right to takeit, the attempt 
wholly failed. He may have considered 
himself as the purchaser, but, unless the 
plaintiff assented toit, no property passed. 
The assent of both minds w^as necessary 
to make the contract. The court below 
charged the jury that if they were satisfied 
there had been an innocent mistake be- 
tween the parties, and that the defendant 
had supposed he had purchased the ox in 
question when in fact the plaintiff sup- 
posed he Tvas not selling that ox, but an- 
other, that they would find for the plain- 
tiff. The jury, having found for the plain- 
tiff, have virtually found that he did not 
sell the- ox in controversy, and the ques- 
tion is raised whether the defendant is 
liable in trespass for having taken it by 
mistake. It is contended that, where the 
act complained of is involuntary and with- 
out fault, trespass will not lie, and sun- 
dry authorities have been referred to in 
support of that position. 

But the act complained of in this case 
was not involuntary. The taking the 
plaintiff's ox was the deliberate and vol- 
untary act of the defendant. He might 
not have intended to commit a trespass 
in so doing. Neither does the officer, when 
on a precept against A. he takes by mis- 
take the property of B., intend to commit 
a trespass; nor does he intend to become 
a trespasser who, believing that he is cut- 
ting timber on his own land, by mistak- 
ing the line of division cuts on his neigh- 



bor's land ; and yet, in both cases, the 
law would bold them as trespassers. The 
case of Higginson v. York, 5 Mass. 341, 
was still stronger than either of those 
above supposed. In that case, one Ken- 
niston hired the defendant to take a cargo 
of wood from Burntcoat island to Boston. 
Kenniston went with the defendant to the 
island, where the latter took the wood 
on board his vessel, and transported it to 
Boston, and accounted for it to Kennis- 
ton. It turned out on trial that one Phin- 
ney had cut this wood on the plaintiff's 
land ^vithout right or authority, and sold 
it to Kenniston. York, the defendant, 
was held liable to the plaintiff for the 
value of the wood in an action of trespass, 
although it was argued that he was ig- 
norant of the original trespass committed 
by Phinuey. A mistake will not excuse a 
trespass. Though the injury has proceed 
ed from mistake, the action lies, for there js 
some fault from the neglect and want of 
proper care, and it must have been done 
voluntarily. Basely v.Clarkson, ;! Lev. 37. 
Nor is the intent or design of the wrong- 
doer the criterion as to the form of reme- 
dy, for there are many cases in the books 
where, the injury being direct and immedi- 
ate, trespass has been liolden to lie, though 
the injury were not intentional, as in 
Guille v.Swan, 19 Johns. 3S1, where the de- 
fendant ascended in a balloon, which de- 
scended into the plaintiff's garden, and the 
defendant, being entangled and in a peril- 
ous situation, called for help, and a crowd 
of people broke through the fences into 
the plaintiff's garden, and heat and trod 
down his vegetables, the defendant was 
held answerable in trespass for all the 
damages done to the garden. In this case 
Spencer, C. J., said: "The intent with 
w^hich an act is done is by no means the 
test of the liability of a party to an action 
of trespass. If the act cause the immedi- 
ate injury, whether it was intentional or 
unintentional, trespass is the proper ac- 
tion to redress the wrong." See, also,! 
Poth. art. ], § 1 ; 1 Sum. 219, 307. 

*** * **• « 

The exceptions are overruled, and there 
must he 
Judgment on the verdict. 



(6 "Wis. 320.) 

Dexter v. Cole. 

(Supreme Court of Wisconsin. Jan. Term, 1858.) 

1. Trespass to Peksonal Pkoperty — Intent — 

Mistake. 
To maintain trespass de bonis asportatls, actual 
forcible dispossession of property is not necessary ; 
any unlawful interference with or exercise of acts 
of ownership over properly, to the exclusion of the 
owner, will constitute trespass, though there was 
no wrongful intent, and the property was taken 
accidentally or by mistake. 

2. Same. 

Plaintifi's sheep, running at large in the high- 
way, became mixed with sheep which defendant 
was driving to market. Defendant separated all 
but four of them, which he drove to market with 
his flock. Held, that he was liable in trespass. 

Error to circuit court, Milwaukee coun- 
ty. 

Action of trespass by D. H. Dexter 
against James Cole fortaking and driving 
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away 22 sheep, the property ol plaintiff. 
On the trial before a justice of the jDeace 
and a jury, it appeared that plaintiff's 
sheep, running: at large in the highway, 
became mixed with a larger flock which 
defendant was driving to market; where- 
upon defendant drove the w^hole flock in- 
to a yard to separate them, and threw 
out a number which he did not claim, and 
drove tho rest to market and slaughtered 
them. The evidence tended to show (and 
it appeared from the verdict that the jury 
so found) that four of plaintiff's sheep re- 
mained in the flock, and were slaughtered 
with the rest. The judgment for plaintiff 
was reversed upon certiorari. Plaintiff 
sued out a writ of error. 

James H. Paine & Sod, for plaintiff in er- 
ror. Butler, Buttrick & Coitrill, for de- 
fendant In error. 

Cole, J. We haveno doubt but that the 
action of trespass would lie in this case. In 
driving oft the sheep the defendant in er- 
ror, without doubt, unlawfully interfered 
with the property of Dexter; and it has 
been frequently decided that, to maintain 
trespass de bonis asportatis, it was not 
necessary to prove actual, forcible dis- 
possession of property; but that evidence 
of any unlawful interference with, or exer- 
cise of acts of ownership over, property, 



to the exclusion of the owner, would sus- 
tain the action. Gibbs v. Chase, 10 
Mass. 128; Miller v. Baker, 1 Mete. (Mass.) 
27; Phillips v. Hall, 8 Wend. 610; Mor- 
gan V. Varick, Id. 587; Wintringham v. 
Latoy, 7 Cow. 735; Eeynolrls v. Shuler, 
5 Cow. 325; 1 Chitty,Pl. (11th Amer. Ed.) 
170, and cases cited in the notes. Neither 
is it necessary to prove that the act was 
done with a wrongful intent, it being suffi- 
cient if it was without a justifiable cause 
or purpose, though it were done accident- 
ally or by mistake. 2 Greenl. Ev. § 622; 
Guille V. Swan, 19 Johns. 381. There is 
nothing inconsistent with these authori- 
ties in the case of Parker v. Walrod, 13 
Wend. 296, cited upon the brief of the coun- 
sel for the defendant in error. 

Upon the other point in the case we 
think there was some evidence to support 
the verdict of the jury, and therefore the 
judgment of the justice should not be re- 
versed because the proof was insufficient. 
It was the province of the jury to weigh 
the evidence, and determine what facts 
were established by it; and the county 
court ought not to reverse the judgment, 
because the proof was not sufficient in its 
opinion to justify the finding of the jury. 

The judgment of the county court is 
therefore reversed, and the judgment ot 
the justice affirmed. 

(See, also, Ely v. Ehle, 3 N. T. 507; Hay thorn v. Rushforth, 19 N. J. Law, 160; Kirk v. Gregory, 
1 Exch. Dlv. 55; Fouldes v. WiUoughby, 8 Mees. & W. 540; Gilman v. Emery, 54 Me. 460; Bruch v. 
Carter, 32 N. J. Law, 554; Burgess v. GrafEam, 18 Fed. Rep. 251; Welsh v.3eU, 32 Pa. St. 12: Stanley 
7. Gaylord, 1 Gush. 536.) 
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(18 Me. 236.) 

IiTJNT et al. V. Beown. 

(Supreme Judicial Court of Maine. May Term, 
1836.) 

1. Tbespass to Personal Pbopertt — Possession 

OB Right to Possessiox. 
A person cannot maintain trespass for taking 
personal property, unless at the time of the tak- 
ing he had either actual or constructive posses- 
sion, or a right to the immediate possession. 

2. SA3IE. 

Where personal property is left in the posses- 
sion of another under an agreement for a speci- 
fied time, the owner cannot maintain trespass 
against a third person for taking such jjroperty 
during such time. 

Exceptions from court of common pleas. 

Action of trespass by Johnson Lunt and 
S. Lunt against Eoyal Brown for taking 
plaintiffs" mare. Plaintiffs had purchased 
the mare of one Winn, and had agreed 
that Winn should keep her "until grazing 
time;" and while she was in Winn's pos- 
session under such agreement she was 
taken by defendant, a deputy-sheriff, un- 
der an execution against Winn. The 
court instructed the jury that on such 
facts plaintiffs could not recover, and the 
verdict was for defendant. Plaintiffs al- 
leged exceptions. 

Mr Boutelle. for plaintiffs. Mr. Wells, 
for defendant. 

Westo.x, C. J. Regarding the right of 
property in the mare in controversy to 



have been in the plaintiffs, with a right 
of pre-emption only in Winn, as ivhose 
property she was taken by the defendant, 
the officer, the case finds that, by the 
agreement between the plaintiffs and 
Winn, the latter was to keep her until 
grazing time. She was taken by the offi- 
cer in March, before the time of grazing. 
And this is the only proof of trespass up- 
on which the plaintiffs rely to maintain 
their action. Trespass is a remedy afford- 
ed by law for an injury done to the plain- 
tiffs' possession. They must show pos- 
session, actual or constructive, or an im- 
mediate right of possession. 

In Ward v. Macauley, 4 Term R. 480, the 
plaintiff had let to Lord Montfort a ready 
furnished house, and the lease contained 
a schedule of the furniture. Pending the 
lease, the defendants, sheriffs of Middle- 
sex, seized part of the furniture on execu- 
tion against Lord Montfort. Trespass 
was held not to lie against the defend- 
ants, because the plaintiff had neither pos- 
session nor a right of possession at the 
time. The same doctrine was recognized 
in Putnam v. Wyley, 8 Johns. 387, and in 
Clark V. Carlton, 1 N. H. 110. 

As the plaintiffs had neither possession 
nor the right of possession at the time 
of the alleged trespass, we are satisfied, 
on this ground, that the judge below was 
warranted in instructing the jury that 
the action was not maintained. We ac- 
cordingly overrule the exceptions taken 
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by the counsel for the plaintiffs. It has I are overruled, the plaintiffs cannot pre- 

become unnecessary, therefore, to consid- vail. 

er those talien forthe defendant, as, if they I Judgment for defendant. 

(See, also, Billingsley v. White, 59 Pa. St. 469; Wheeler v. Lawson 103 N. Y. 40, 8 N. E. Rep. 860; 
Muggridge v. Eveleth, 9 Meto. (Mass.) 233; Dufour v. Anderson, 95 Ind. 302; Staples v. Smith. 48 Ma. 
iTO.) 
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I, WHAT CONSTITUTES CONVERSION. 



(68 N. Y. 522.) 
LiAVEKTY V. SNETHEN. 

(Cmirt of Appeals of New Tork. Feb. 20, 1877.) 

1. CoN-VERSios — Disposal by Agent op Prop- 

EKTT OF PbIXCIPAL. 

Where an agent parts with the property of his 
principal in a way or for a purpose not author- 
ized, he is liable for a conversion; but if he parts 
with it in accordance with his authority, al- 
though at a less price, or if he misapplies the 
avails, or takes inadequate for sufficient security, 
he is not liable for a conversion. 

2. Same. 

Plaintiff, holding a promissory note payable 
to his order, indorsed the same, and delivered it 
to defendant to negotiate for him, with instruc- 
tions not to let the note go out of his hands with- 
out receiving the money for it; and defendant 
gave a receipt stating that the note was received 
for negotiation, and was to be returned the next 
day, or Lhe avails thereof. Defendant delivered 
the note to a third person, who promised to ne- 
gotiate it, and return the proceeds. The latter, 
after negotiating the note, appropriated the pro- 
ceeis. Held, that the act of defendant was an 
unlawful interference with the note, and amount- 
ed to a conversion thereof. 

Appeal from court of common pleas of 
the city and county of New York, gener- 
al term. 

Action by William K. Laverty against 
Worthington G. Snethen for the con ver- 
sion of a promissory note, the property 
of plaintiff, made by one Holly, paya- 
ble to plaintiff's order. The action was 
brought In the marine court of the city 
of New York. Plaintiff obtained a ver- 
dict, and the judgment entered thereon 
was affirmed on appeal by the general 
term of the marine court, and, on a fur- 
ther appeal, by the general term of the 
court of common pleas. From the judg- 
ment of the common pleas, defendant ap- 
pealed. 

jRwes C. Carter, for appellant. Samuel 
Hiind and Patterson & MaJor,ior respond- 
ent. 

Church, C. J. The defendant received a 
promissory note from the plaintiff, made 
by a third person, and indorsed by the 
plaintiff, and gave a receipt therefor, stat- 
ing that it was received for negotiation, 
and the note to be returned the next day, 
or the avails thereof. The plaintiff testi- 
fied, in substance, that he told the defend- 
ant not to let the note go out of his reach 
without receiving the money. The de- 
fendant, after negotiating with one Foote 



about buying the note, delivered the note 
to him under the promise that he would 
get it discounted, and return the money 
to defendant, and he took away the note 
for that purpose. Foote did procure tlie 
note to be discounted, but appropriated 
the avails to his own use. 

The court charged that, it the jury be- 
lieved the evidence of the plaintiff in re- 
spect to instructing the defendant not to 
part with the possession of the note, the 
act of defendant in delivering the note 
and allowing Foote to take it away, was 
a conversion in law, and the plaintiff was 
entitled to recover. The exception has 
been criticised as applying to two propo- 
sitions, one of which Avas unobjectionable, 
and therefore not available. Although 
not so precise as is desirable, I think that 
the exception was intended to apply to 
the proposition above stated, and was 
sufficient. The question as to when an 
agent is liable in trover tor conversion is 
sometimes difficult. The more usual lia- 
bility of an agent to the principal is an 
action of assumpsit, or what was former- 
ly termed an action on the case tor neg- 
lect or misconduct, but there are cases 
when trover is the proper remedy. Con- 
versiou is defined to be an unauthorized as- 
sumption and exerci.?e of theright of own- 
ership over goods belonging to another, 
to the exclusion of the owner's rights. 
A constructive conversion takes place 
when a person does such acts in reference 
to the goods of another as amount in 
law to appropriation of the property to 
himself. Every unauthorized taking of 
personal property, and all intermeddling 
with it, beyond the extent of the authori- 
ty conferred, in case a limited authority 
has been given, with intent so to apply 
and dispose of it as to alter its condition 
or interfere with the owner's donunion. 
Is a conversion. Bouv. Law Diet. tit. 
"Conversion." Savage, C. J., in Spencer 
V. Blackman, 9 Wend. 167, defines it con- 
cisely as follows: "A conversion seems 
to consist in any tortious act by which 
the defendant deprives the plaintiff of liis 
goods." In this case the plaintiff placed 
the note in the hands of the defendant for 
a special purpose not only, but with re- 
stricted authority (as we must assume 
from the verdict of the jury ) not to part 
with the possession of the note without 
receiving the money. The delivei'y to 
Foote was unauthorized and wrongful, 
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because jontrary to the express directions 
of the owner. The plaintiff was entitled 
to the absolute dominion over this prop- 
erty as owner. He had a right to part 
with so much of that dominion as he 
pleased. He did part with so much of it 
as would justify the defendant in deliver- 
ing it for the money in hand, butnot oth- 
erwise. The act of permitting the note to 
go out of his possession and beyond his 
reach was an act which he had no legal 
right to do. It was an unlawful inter- 
ference with the plaintiff's property, which 
resulted in loss, and that interference and 
disposition constituted, within the gener- 
al principles referred to, a conversion ; 
and the authorities, I think, sustain this 
conclusion by a decided weight of adjudi- 
cation. A leading case is Syeds v. Hay, 4 
Term R. 260, where it was held that tro- 
ver would lie against the master of a ves- 
sel who had landed goods of the plaintiff 
contrary to the plaintiff's orders, though 
the plaintiff might have had them by 
sending for them, and paying the wharf- 
age. B0TLEH, J., said : "If one man who 
is intrusted with the goods of another 
put them into the hands of a third person, 
contrary to orders, it is a conversion." 
This case has been repeatedly cited by 
the courts of this state as good law, and 
has never, to my knowledge, been disap- 
proved, although it has been distinguished 
from another class of cases upon which 
the defendant relies, and which will be 
hereafter noticed. 

In Spencer v. Blackman, 9 Wend. 107, a 
watch was delivered to the defendant to 
have its value appraised by a watch- 
maker. He put it into the possession of 
a watch-maker, when it was levied upon 
Dy virtue of an execution, not against the 
owner, and it was held to be a con version. 
Savage, C. J., said: "The watch was in- 
trusted to him for a special purpose, to 
ascertain its value. He had no orders or 
leave to deliver it to Johnson, the watcn- 
maker, nor any other person." So, when 
one hires a horse to go an agreed distance, 
and goes beyond that distance, he is lia- 
ble in trover for a conversion. Wheelock 
V. Wheelwright, 5 Mass. 103. So when a 
factor in Buffalo was directed to sell 
wheat at a specified price, on a particular 
day, or ship it to New York, and did not 
sell or ship it that day, but sold it the 
next day at the price named, held that, 
in legal effect, it was a conversion. Scott 
V. Rogers, 31 N. Y. 670. See, also, Addi- 
son on Torts, 310, and cases thei'e cited. 

The cases most strongly relied upon by 
the learned counsel for the appellant are 
Dufresne v. Hutchinson, 3 Taunt. 117, .md 
Sarjeant v. Blunt, 16 Johns, 73, holding 
that a broker or agent is not liable in 
trover for selling property at a price below 
instructions. The distinction in the two 
classes of cases, I apprehend, is that in tbe 
latter the agent or broker did nothing 
with the property but what he was au- 
thorized to do. He had a right to sell and 
deliver the property. He disobeyed in- 
structions as to price only, and was liable 
for misconduct, but not for conversion of 
the property,— a distinction which, in a 
practical sense, may seem technical, but is 
founded probably upon the distinction 



between an unauthorized Interference with 
the property itself and the avails or term" 
of sale. At all events, the distinction is 
fully recognized and settled by authority. 
In the last case, Spencee, J., distinguished 
It from Syeds v. Hay, supra. He said: 
"In the case of Syeds v. Hay, 4 Term R. 
260, the captain disobeyed his orders in de- 
livering the goods. He had no right to 
touch them for the purpose of delivering 
them on that wharf. " 

The defendant had a right to sell the 
note, and if he had sold it at a less price 
than that stipulated, he would not have 
been liable in this action ; but he had no 
right to deliver the note to Foote to take 
away, any more than he had to pay his 
own debt with it. Morally there might 
be a difference, but in law both acts would 
be a conversion, each consisting in exercis- 
ing an unauthorized dominion over the 
plaintiff's property. Palmer v. Jarmain, 
2 Mees & W. 282, is plainly distinguishable. 
There, the agent was authorized to get 
the note discounted, which hedld, and ap- 
propriated the avails. Parke, B., said: 
"The defendant did nothing with the bill 
which he was not authorized to do." So 
in Cairnes v.Bleecker, 12 Johns. 300, where 
an agent was authorized to deliver goods 
on receiving sulBcient security, and deliv- 
ered the goods on inadequate security, it 
was held that trover would not lie, for the 
reason that the question of the sufficiency 
of the security w^as a matter of judgment. 
In McMorris v. Simpson, 21 Wetid. 610, 
Bronso.v, J., lays down the general rule 
that the action of trover "may be main- 
tained when the agent has wrongfully con- 
verted the property of his principal to his 
own use, and the fact of conversion may 
be made out by showing either a demand 
and refusal, or that the agent has with- 
out necessity sold or otherwise disposed 
of the property, contrary to his instruc- 
tions. When an agent wrongfully refuses 
to surrender the goods of his principal, or 
wholly departs from his authority in dis- 
posing of them, he makes the property his 
own, and maybe treated as a tort-feasor. " 
The result of the authorities is that, if the 
agent parts with the property in a way 
or for a purpose not authorized, he is lia- 
ble for a conversion ; but if he parts with 
it in accordance with his authority, al- 
though at less price, or if he misapplies the 
avails, or takes inadequate for sufflcient 
security, he is not liable for a conversion 
of the property, but only in an action on 
tbe case for misconduct. It follows that 
there was no error in the charge. The 
question of good faith is not involved. A 
wrongful intentisnot an essential element 
of the conversion. It is sufficient if the 
owner has been deprived of his property 
by the act of another assuming an unau- 
thorized dominion and control over it. 
Boyce v. Brockway, 31 N. Y. 490. It is 
also insisted that the parol evidence of in- 
structions not to part with the note was 
incompetent to vary the terms of the con- 
tract contained in the receipt. This evi- 
dence was not objected to not only, but 
the point was not taken in any manner. 
The attention of the court was not called 
to it, and the court made no decision in 
respect to it. Under these circumstances, 
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it must be deemed to have been waived, 
Htid is not available upon appeal. 

P.ut if an exception had been taken, I 
am inclined to the opinion that the testi- 
mony was competent. It is not claimed 
that it varies that part ol the receipt 
which contains an agreement to return 
the note or money the next day, but that 
It varies the clause stating that the note 
was received for negotiation. This ex- 
presses the purpose of receiving the note, 
and, if deemed a contract, can it be said 
that a parol mandate not to part with 
possession of the note before sale and re- 
ceipt of money is inconsistent with it? 

There is no rule of law which gives an 
agent the right thus to part with a prom- 
issory note under the mere authority to 
negotiate. The instructions were consist- 
ent with the purpose expressed, although, 
if they had not been given, a wider field of 
inquiry might have been opened. A prom- 
issory note passes from hand to hand, and 
a bona Sde holder is protected in his title, 
and it might well be claimed that an au- 
thority to sell would not ordinarily justi- 
fy a delivery to a third person without a 
sale. Without definitely passing upon 
this question, we think that the question 
should have been in some form presented 
at the trial. In a moral sense, the defend- 
ant may have acted in good faith, and 
hence the judgment may operate harshly 
upon him, but the fact found by the jury 
renders him liable in this action. The 
judgment must be affirmed. All concur. 

Judgment affirmed. 



(45 N. J. Law, 515.) 

Frome v. Dennis. 

(Supreme Court of Neiv Jersey. Nov. Term, 1883.) 

1. CONVEKSION — What Acts Constitdte. 

To constitute a coaversion, there must be acts 
amounting to a repudiation of the owner's right 
in the property, or an exercise ol ownership over 
it inconsistent with such right, or some act done 
which destroys or changes the quality of the 
property. 

2. Same — Intemt— Kn"owt,edge of Ownership. 
A person who, having no knowledge of the 

ownership of property, borrows it of the person 
having possession thereof, and, after using it, 
returns it apain to him, supposing him to be the 
owner, is not liable for a conversion, in an ac- 
tion by the true owner. 

3. Same — Demand bt Ownek and Refusal. 
Under such circumstances, the failure of the 

borrower to deliver the property to the owner, 
upon demand by him after it has been returned 
to the lender, is not evidence of a conversion. 

Certiorari to court of common pleas, 
Warren county. 

' Action of trover by Thomas P. Frome 
against Andrew J. Dennis for the alleged 
conversion of a certain plow. 

Argued before Dixo.v and Parker, J J. 

L. Dewitt ray^or, for plaintiff. George 
A. Angle, for defendant. 

Dixon, J. In August, 1879, the plaintiff 
left his plow on the farm of one Cummius, 
with the latter's consent, until he, the 
plaintiff, should come and take it away. 
In April, 1880, the farm passed into the 
possession of one Hibler, the plow being 
still there. In June, 1880, the defendant, a 
neighboring farmer, borrowed the plow 



of Hibler to plow a field, supposing the 
plow to be Hibler's, and, having used it, 
in three or four days returned it to Hibler, 
still supposing it to be his property. In 
the summer of 1881 the plaintiff informed 
the defendant that it was his plow which 
he had used, and demanded of him pay for 
the use, and the return of the plow or Its 
value; and, the defendant not complying, 
the plaintiff brought an action of trover 
for the plow. The justice before whom 
the suit was instituted, and the common 
pleas on appeal, each gave judgment for 
the plaintiff for the value of the plow. 
The judgment of the pleas is now before 
us on certiorari, and the defendant below 
contends that the foregoing facts proved 
on the trial did not justify the judgment. 
In this contention wo agree with the de- 
fendant. In order to maintain an action 
of trover, it is necessary to prove an act 
of conversion by the defendant of the 
plaintiff's property. What will constitute 
a conversion is, I think, well summed up 
by Mr. Justice Depub in Woodside v. 
Adams, 30 N. J. Law, 417, in these words: 
"To constitute a conversion of goods, 
there must be some repudiation by the de- 
fendant of the owner's right, or some ex- 
ercise of dominion over them by him in- 
consistent with such right, or some act 
done which has the effect of destroj-ing or 
changing thequality of the chattel." This 
subject has quite recently received consid- 
erable discussion in the exchequer cham- 
ber and house of lords of England, in 
Fowler V. HoUins, L. R. 7 Q. B. 616, and 
L. R. 7 H. L. 7.57. The facts upon which 
the court finally settled as the basis of de- 
cision made the case aplain one of conver- 
sion. They v^ere that one Bayley had 
fraudulently come into possession of 13 
bales of cotton belonging to the plaintiff, 
and had sold and delivered them to the de- 
fendant, who bouglit in good faith, and 
who then sold and delivered them in good 
faith to MichoUs & Co. Here was clearly 
an exercise of dominion over the goods 
by the defendant inconsistent with the 
plaintiff's right. But in the course of the 
cause some of the judges thought that, 
according to the case reserved, the de- 
fendant, in the transfer from Bayley to 
ilicholls & Co., dealt only as broker and 
agent of the latter; and in examining the 
goods, receiving them from Bayley, and 
forwarding them to Micholls & Co., acted 
without any actual intention with regard 
to, or any consideration of, the property 
in the goods being in one person more than 
another; and so the question was raised 
whether such a possession of the goods 
and such an asportation amounted, in 
law, to a conversion. Many of tlie En- 
glish cases were commented on at length 
by Mr. Justice Brett, in both tribunals, 
and he insisted, with great force and clear- 
ness, upon a negative response. Byles,J., 
and Kelly, C. B., expressly concurred ill 
this opinion, and the other judges in the 
exchequer chamber seem not to have dis- 
agreed with it in point of law, but they 
rested their conclusion upon a different 
view of the facts. In the house of lords 
Mr. Justice Blackburn expressed his opin- 
ion that the defendant was liable, because 
he both entered Into a contract with Bay- 
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ley, and also assisted In changing the cus- 
tody ot the goods, and so knowingly and 
infentionally assisted in transferring the 
dominion in the property in the goods to 
Micholls & Co., that they might dispose 
of them as tlieir own. This he deemed a 
conversion by the defendant, no matter 
whether he acted as broker or not. In the 
course of his remarlts he lays down the 
principle that one who deals with goods 
at the request of the person who has the 
actual custody of them, in the bona tide 
belief that the custodier is the true owner, 
or has the authority of the true owner, 
should be excused from what he does, if 
the act is of such a nature as would be ex- 
cused if done by the authoritj- of the per- 
son in possession, if he was a finder of the 
goods or intrusted with their custody. 
Heconcedes, moreover, that this is not the 
extreme limit of the excuse, and doubts 
whether it would be a conversion for a mill- 
er to grind grain into flour, and return the 
flour to the person who brought thegrain, 
before he heard of the true OTvner. Under 
the definition of Mr. Justice Dbpue, above 
quoted, this act ot the miller would be a 
conversion, because it changed thequality 
of the owner's goods. Mr. Baron Cleas- 
BY, while concurring with those who 
looked upon the defendant as a principal, 
and therefore guilty, says with reference to 
this view that he was a broker merely. 
"How far the intermeddling with the 
goods themselves by delivering them 
would " involve a broker in responsibility 
to theowner" admits of question, and was 
the subject of much argument at the bar, 
and might depend npon the extent to which 
the broker in such case could be regarded as 
having an independent possession of the 
goods and delivering them for the purpose 
of passing The property." Mr. Jqstice 
Grove advised the house in favor of the 
plaintiff, on the ground that the defend- 
ant intermeddled with goods which were 
not his own, and exercised a dominion 
over them inconsistent with the right of 
the true owner. Mr. Baron Amphlett 
concurred with Brett. Lord Chelms- 
ford, (Chancellor Cairns, and Lords Hath- 
ERLEY and O'Hagan advised forthe plain- 
tiff, in substance, because the defendant 
had exercised dominion over the plaintiff's 
property by disposing of it to Micholls & 
Co. 

It is apparent, I think, from a perusal 
of these judgments, thatevery judge based 
his opinion of the defendant's guilt on the 
question whether he had done any act 
which amounted to a repudiation of the 
plaintff's title, or to an exercise of domin- 
ion, /. e., ownership, over the goods. Less 
than this would constitute a trespass, but 
not a conversion, so long as the character 
of the chattels remained unchanged. 

In a very late case in Massachusetts, 
(Spooner v. Manchester, 13;J Mass. 270,) a 
similar view is expressed. Field, J ., there 
says: "Conversion is' based upon the idea 
of an assumption of property or a right of 
dominion overthething converted, » * • 
and it is therefore not every wrongful in- 
termeddling with, or wrongful asporta- 
tion or wrongful detention of, personal 
property that amounts to a conversion. 
Acts which themselves imply an assertion 



of title or of a right of dominion over per- 
sonal property, such as a sale, letting, or 
destruction of it, amount to a conversion, 
even although the defendant may have 
honestly mistaken his rights; but acts 
which do not, in themselves, imply an as- 
sertion of title or of a right ot such domin- 
ion over such property will not sustain an 
action ot trover, unless done with the in- 
tention to deprive the owner of it perma- 
nently or temporarily, or unless there has 
been a demand for the property, and a 
neglect or refusal to deliver it, which are 
evidence of a conversion, because they are 
evidence that the defendant, in withhold- 
ing it, claims the right to withhold it, 
which is a claim of a right of dominion 
over it. * * * Whether an act involv- 
ing the temporary use, control, or deten- 
tion of property implies an assertion of a 
right of dominion over it may well depend 
upon the circumstances of the case and 
the intention of the person dealing with 
the property." To the same effect is Lav- 
erty v. Siiethen, 68 N. Y. 522. 

In the light of these authorities, the con- 
duct of the defendant in the case at bar 
did not amount to a conversion ot the 
plow. He received It for temporary use 
only, and without any claim of right or 
dominion over it, but having a mere license 
from the possessor, revocable at once by 
either the possessor or the true owner. 
He surrendered it to ths possessor, from 
whom he had received it, without any in- 
tention of enlarging or changing his 
title, without any reference to anybody's 
title, and doubtless would have as readily 
surrendered to the plaintiff upon his own- 
ership being shown. Neither in the use 
nor in the surrender by the defendant does 
there appear any repudiation ot the own- 
er's right, or any exercise of dominion in- 
consistent with such right. His acts may 
have constituted a trespass, but not a con- 
version. This being so, his subsequent 
failure to deliver the plow to the plaintifl 
on demand was not evidence ot a conver- 
sion, for the reason that delivery was then 
impossible to him. He did not refuse to 
deliver, but could not. Ross v. Johnson, 
5 Burrows, 2825; Bank v. Wheeler, 48 N. 
y. 492; Magnin v. Dinsmore, 70 N. Y. 410. 

The plaintiff contends that the evidence 
on the part of the defendant as to his 
conversation with Hibler at the time of 
borrowing the plow was illegal. It was 
not, however. It being proper to show 
that the defendantcame into possession ot 
the plow, the declarations of himself and 
of the person from whom he received pos- 
session, contemporaneous with the trans- 
fer and indicativeof its character, were ad- 
missible as part of the res gestse. Luse v. 
Jones, 39 N. J. Law, 707; Hunter v. State, 
40 N. J. Law, 495. 

The judgment below should be reversed. 



(14 R. I. 39.) 
Freeman et a/, v. Bolanb. 
(Supreme Court of Bhode Island. Deo. 6, 1882.) 
Conversion — What Acts Constitute — Inpanct. 
A person, though an infant, who hires a horse 
and wagon to drive to a particular place, and 
drives beyond such place, is liable for a conver- 
sion. 
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Exceptions from court of common pleas. 

Action of trover by Freeman & Francis 
against Frank P. Boland for the allesed 
conversion of a horse and buggy. Verdict 
and judgment for plaintiffs. Defendant 
alleged exceptions. 

John D. Thurston, for plaintiffs. George 
J. West, lor defendant. 

DuRFBEE, C. J. The question here is 
^vbether an infant or minor who hires a 
horse and buggy to drive to a particular 
place, and who, having got them under 
the liiriug, drives beyond the place or in 
another direction, is liable in trover for 
the conversion. We thinlc he is. There 
are cases in which infancy has been held to 
be a good defense to an action ex delicto, 
for tort committed under contract or in 
making it. But that is notthis case. The 
act here complained of was committed, 
not under the contract, but by abandon- 



ing it, the bailment beingthus determined. 
The contract cannot avail if the infant 
goes beyond the scope of it. The distinc- 
tion may be subtle, but it is well settled, 
and has been often applied in support of 
actions precisely like this. It is true the 
contract must be generally put In proof 
to support the action, but this is because 
the tort, inasmuch as it is committed by 
departing from the terms of the contract, 
cannot be shown without showing the 
contract, and not because the contract Is 
otherwise involved. Homer v. Thwing, 
3 Pick. 492; Towne v. Wiley, 23 Vt. 355; 
Fish V. Ferris, 5 Duer, 49; Vasse v. Smith, 
6 Cranch, 226; Green v. Sperry, 16 Vt. 390; 
Campbell v. Stakes, 2 Wend. 137; Add. 
Torts, § 1314. We understand that the 
defendant does not ask us to decide the 
questions raised by the other exceptions, 
the exceptions being waived. 
Exceptions overruled. 



(See, also, Forbes v. Railroad Co., 133 Mass. 154; Spooner v. MaDChester, Id. 270; Pease v. Smith, 
61 N. Y. 477; Bank v. Wheeler, 48 N. Y. 492; Alexander v. Swackhamer, 105 Ind. 81. 4 N. E. Rep. 483, 
and 5 N. E. Rep. 90S; Chapman v. Cole, 13 Gray, 141; Hollins v. Fowler, L. E. 7 a L. T57 ; First Nat 
Bank v. Northern R. Co., 58 N. H. 203.) 
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(1 strange, 505.) 
Armory v. Delamihie. 
{Court of King's Bench. Hilary Term, 1722.) 
L Conversion — Right to Possession — Finder 
MAT Maintain Trover. 
The finder of an article has such a property 
therein as will enable him to keep it as against 
all but the rightful owner, and he may maintain 
trover for its conversion. 

2. Master and Servant — Liability to Third 
Persons. 
The master is liable for a conversion by his 
apprentice of property taken by the latter in the 
line of his emplojment. 
8. Same — Measure of Damages. 

A chimney sweep, finding a jewel, delivered 
It to a goldsmith to ascertain what it was and 
the latter took out the stones and returned the 
socket. Held, in an action of trover, that un- 
less defendant produced the stones, the strongest 
presumption was against him, and the measure 
of damages should be the value of the finest stones 
which would fit into the socket. 

Before Pratt, C. J., at nisi prius. 

The plaintiff, being a chimney sweeper's 
boy, found a jewel, and carried it to the 
defendant's shop, (who was agoldsmith,) 
to know what it was, and delivered it in- 
to the hands of the apprentice, who, un- 
der pretense of w^eighing it, took out the 
stones; and, calling to the master to let 
him know if it came to three half-pence, 
the master offered the boy the money, who 
refused to take It, and insisted to have 
the thing again; whereupon the appren- 
tice delivered him back the socket without 
the stones. And now in trover against 
the master these points were ruled ; 

1. That the finder of a jewel, though he 
does not by such finding acquire an abso- 
lute property or owniT.ship, yet he has 
eurh a property as vvill enable him to keep 
it against all but the rightful owner, and 
consequently may maintain trover. 

2. That the action well lay against the 



master, who gives a credit to his appren- 
tice, and is an swerable for his neglect. 

3. As to the value of the jewel, several 
of the trade were examined to prove 
w^hat a jewel of the finest water that 
would fit the socket would be worth ; and 
the chief justice directed the jury that, un- 
less the defendant did produce the jewel, 
and show it not to be of the fine.st water, 
they should presume the strongest against 
him, and make the value of the best 
jewels the measure of their damages, 
which they accordingly did. 



(7 Term R 9.) 

Gordon v. Harper, (In part.) 

(Court of King's Bench. Nov. 11, 1796.) 

1. Conversion— Right to Possession — Who mat 

Maintain Trover. 
Trover will not lie for the conversion of per- 
sonal property unless at the time of the conver- 
sion the possession or right to the immediate pos- 
session was in plaintiff. 

2. Same — Leased Propertt. 

The owner of personal property leased to an- 
other cannot maintain trover for a conversion 
pending the demise. 

Case reserved on verdict subject to 
opinion of court. 

Action of trover by Gordon against 
Harper for the conversion of houKohold 
goods taken by Harper as sheriff, and 
sold under a writ against one Barret in 
favor of one Broonihoad. Barret had 
sold the goods to plaintiff, who had leased 
them to one Briscoe, in connection with 
the house where they were found, and 
they were taken by defendant from Bris- 
coe's possession before the expiration of 
his lease. The lease had not expired at 
the time of the tiial. A verdict was found 
tor plaintiff subject to the opinion ol the 
court on the above facts. 
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Mr. Burrovgb, lor plaintiff. Mr. Best, 
contra. 

AsHURST, J. I have always understood 
the rule of law to he that, in order to 
maintain trover, the plaintiff raust have 
a right of property in the thing, and a 
right of i)ossession, and that, unless both 
these rights concur, the action will not He. 
Now here it is admitted that the tenant 
had the right of possession during the 
continuance of his term, and consequent- 
ly one of the requisites is wanting to the 
landlord's right of action. It is true 
that in the present case it is not very 
probable that the furniture can be of any 
use to any other than the actual tenant 
of the premises; but, supposihg the things 
leased had been manufacturing engines, 
there is no reason why a creditor seizing 
them under an execution should not avail 
himself of the beneficial use of them dur- 
ing the term. 

Grose, J. The only question is whether 
the trover will lie where the plaintiff had 
neither the actual possession of the goods 
taken at the time nor the right of pos- 
session. The common form of pleading in 
such an action is decisive against him, for 
he declares that, being possessed, etc., he 
lost the goods. He is therefore bound to 
show either an actual or virtual posses- 
sion. If he had a right to the possession, 
it is implied by law. Where goods are de- 
livered to a carrier, the owner has still a 
right of possession, as against a tort- 
feasor, and the carrier is no more than 
his servant. But here it is clear that the 
plaintiff had no right of possession, and 
he would be a trespasser if he took the 

(See, also, Stowell v. Otis, 71 N. T. 36; Winshlp v. Neale, 10 Gray, 3S2; Vining v. Baker, 53 Me. 
544; Castor v. McShafEery, 48 Pa. St. 437; Bartlett v. Hovt, 39 N. H. 317; Bowen v. Fenner, 40 Barb. 
883 ; Jeffries v. Railroad Co., 5 BL & Bl. 802 ; Shaw v. Kaler, 106 Mass. 448 : Manders v. Williams, 4- 
Exch. 839.) 



goods from the tenant. Then, by what 
authority can he recover them from any 
other person during the term? It is laid 
down in some of the books (1 Bac. Abr. 
45; .5 Bac. Abr. 257; 2 Com. Dig. tit. 
"Detinue, U")thattroverlies wheredetinue 
will lie, the formerhaving in modern times 
been substituted for the old action of det- 
inue. I will not say that it is universally 
true that the one action may be substi- 
tuted for the other, because the authori- 
ties referred to in support of that proposl- 
tion do not apply to that extent ; but cer 
tainly it may be said to be a good criteri 
on. But it is clear in this case that deti- 
nue would not lie, because the plaintiff 
had no right to the possession of the spe- 
cific goods at the time. And, if not, it is 
a strong argument to show that trover, 
which was substituted in lieu of it, can- 
not be maintained by the present plain- 
tiff. Much stress has been laid on what 
was said in Ward v. Macauley, 4 Term R. 
489; but the only question there was 
whether trespass would lie under these 
circumstances, and it was not necessary 
to determine how far trover might b» 
maintained. It appears now very clearly, 
upon examining that point, that trover 
will not lie in any case, unless the proper- 
ty converted was in the actual or implied 
rightful possession of the plaintiff. In 
this case the plaintiff had neither the one 
nor the other pending the demise, and, 
when that is determined, perhaps he may 
have his goods restored to him again in 
the same state in which they now are, 
when it will appear that he has not sus- 
tained that damage which he now seeks- 
to recover in this action. 
Postea to defendant. 



III. CONVERSION BY JOINT OWNER. 



(21 Pick. 559.) 

Weld v. Olivek, (in part.) 

(Supreme Judicial Court of Massachusetts. 
March 25, 1839.) 

Conversion by Tenant in Common. 

Where one tenant in common o£ personal prop- 
erty sells and delivers the entire property as ex- 
clusively his own, it amounts to a conversion, for 
which his co-tenant can maintain trover. 

Case reserved upon agreed facts. 

Action of trover by William F. Weld 
against James Oliver for an alleged con- 
version of 7,870 bushels of salt. The salt 
was owned in equal undivided shares by 
plaintiff and one Greene, and was sold to 
defendant by Greene in payment of shares 
of corporate stock bought by Greene. 
Plaintiff, discovering the sale, forbade de- 
fendant disposing of the salt, but defend- 
ant thereafter sold it as his own in small 
lots. Plaintiff contended that by the sale 
by Greene plaintiff and defendant became 
tenants in common of such salt, and that 
the sale by defendant of the salt as exclu- 
sively his own was a conversion, and the 



case was stated for the opinion of th& 
court. 

C. G. Lorjng, F. C. Loring, and Mr. De- 
bon, for plaintiff. Cboate & Crowuin- 
sbield, for defendant. 

Dewey, J. The principal question in the 
present case is whether an action of trover 
will lie by one tenant in common of per- 
sonal chattels against his co-tenant upon 
no other evidence of conversion by him 
than a sale and delivery of the entire prop- 
erty as exclusively his own. I am not 
aware that tliis question has been distinct- 
ly Settled by any adjudication of this 
court. The case of Melville v. Brown, 15- 
Mass. 82, which has sometimes been sup- 
posed to sanction the doctrine that such a 
sale was a conversion for which trover 
would lie, was considered by the court as 
maintainable upon principles peculiar to 
itself, and of a more limited character; it 
being a case of an abuse of an authority 
in law, under an attachment on mesne- 
process, and subsequent sale on execution 
by a sheriff. The elementary books gen- 
erally state the rule to be that one tenant 
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In common cannot maintain trover against 
his co-tenant unless there has been a de- 
Btruutlon of the property ; and in some of 
them it is expressly affirmed that a sale by 
one co-tenant of the entire property will 
not amount to a conversion. The cases 
cited to sustain this latter position are 
very limited, and not of so decisive a char- 
acter as to put this peine at rest. On the 
contrary, the question may be considered 
In this commonwealth as an open one, and 
to be decided upon what may seem to be 
Bound principle. 

The authority of the few English cases 
usually cited as favoring the doctrine that 
a sale in such eases is not a conversion is 
certainly much weakened by tlie case of 
Barton v. Williams, 5 Barn. & Aid. 395, 
where it seems to be distinctly stated by 
two of the learned judges before whom the 
cause was heard that a sale of the whole 
property by one of two tenants in com- 
mon is a conversion. The case, however, 
pre.«iented other questions, and, in the final 
disposition of it, this point does not seem 
to liavo been settled. 

Upon recurring to the origin of the doc- 
trine so frequently stated, that one tenant 
in common cannot maintain trover 
against his co-tenant unless there has 
been a destruction by him of the property 
thus holden in common, I think it will be 
found to have been originally asserted 
-with reference to the right of one tenant 
in common to sue his co-tenant, in an ac- 
tion of trover, for the exclusive use and 
possession of the common property, and 
the denying to the other any participation 
in the same; and, when thus applied, it is 
entirely correct, upon the familiar princi- 
ple that the possession of one co-tenant is 
the possession of both, and he who has 
the present possession cannot be ousted. 
It is very clear that one tenant in common 
cannot maintain an action of trover 
against hi.'i co-tenant for the mere act of 
withholding from him the use of a chat- 
tel, the rights of both being such that he 
who has the possession cannot be guilty of 
a conversion by retaining it. Nor can one 
tenant in common object to the mere sale 
by the other of the interest ofthevendorin 
the common property, and a delivery over 
of the chattel to the purchaser. Such a 
right results from the nature of the rela- 
tion between the parties, and to this in- 
convenienceeach must be subject; the mere 
change of pi'ssession, under such circum- 
stances, being no conversion. 

(See, also, Dyckman v. Valiente, 42 N. Y. 549; Wheeler v. Wheeler, 33 Me. 347; White v. Phelps, 
la N. H. 882; Browning v. Cover, 108 Pa. St. 595; Lewis v. Clark, 59 Vt. 363, 8 AU. Kep. 158: Davis t. 
Lottich, 4e N. Y. 395; Lobdell v. StoweU, 51 N. Y. 70.) 



But the question arises whether this be 
not the limit beyond which, if one co-ten- 
ant passes, he subjects himself to an ac- 
tion by the other co-tenant for the conver- 
sion of his share of the property. The 
ordinary evidence of conversion is the un- 
lawful taking or detention of goods from 
the possesvKion of the true owner; but it 
is equally iru<i that he who undertakes to 
dispose of my goods as his own property 
thereby subjects himself to on action of 
trover. May not the assumption of prop- 
erty in and a sale of my undivided moiety 
by my co-tenant be equally a conversion 
by him of the moiety belonging to me, as 
the sale by a stranger of an article in 
which I had the entire interest he the con- 
version of the whole property by the 
stranger? 

The objection to holding a sale by one 
tenant in common of the interest of his 
co-tenant to be a conversion, as stated in 
Bac. Ah]-. "Trover," is that such a sale 
only passes the interest of the vendor, and 
the interest of the other co-tenant still 
remains in common with the purchaser, 
and therefore there can be no conversion 
by the act of sale. But the fact that the 
original owner is not divested of his legal 
property by force of the sale is equally 
true in the ordinary cases of the convex 
sion of the whole property by a stranger; 
but this is not deemed a bar to an action 
of trover, if the owner elects that mode of 
redress, rather than to reclaim the specific 
property. To constitute a conversion of 
the whole property by a stranger requires 
only an assumption of authority over, 
and an actual sale of, the property, and 
it is not necessary that the legal interest 
should pass by the sale. 

We do not perceive any sufficient reason 
for taking a distinction between the cases 
of an unlawful sale of a moiety or the en- 
tire estate; and It seems to us, in either 
case, the assuming an authority to sell, 
and the making the actual sale, of the in- 
terest of another, under a claim of title in 
the vendor, may properly be taken to be a 
conversion for which an action of trover 
will lie. Wearesustainedin this opinion by 
an early decision of the supreme court of the 
state of New York in the case of Wilson 
V. Reed, 3 Johns. 175; and the same princi- 
ple has also been subseciuently recognized 
in the cases of Hyde v. Stone, 9 Cow. 230, 
and Gilbert v. Dickerson, 7 Wend. 449. 

Judgment for plaintiff. 



IV. DEMAND AND REFUSAL AS EVIDENCE OF CONVERSION. 



(9 Barb. 176.) 
ESMAY V. Fa.NNING. 

(Supreme Court of New York. July 1, 1850.) 
L CoNVEKSiox — Bailment — Retokn of Pbopebtt 
TO Third Person. 

A bailee of a chattel who fails to restore it to 
the rightful, owner, but delivers it to another not 
entitled to receive it, though under an honest 



mistake of fact, is liable in trover for Its con- 
version. 

2. Same. 

Plaintiff loaned his carriage to defendant, who 
took the same from the livery stable of another, 
where it was stored for plaintiff. Held, that a 
return to such livery stable, after the keeper had 
ceased to be plaintiff's agent, amounted to a con- 
version. 
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B. Same — Necessity op Demakti. 

Where personal property comes lawfully into 
the possession of a person other than the owner, 
a demand is necessary before trover can be main- 
tained for its conversion, unless such person has 
committed some wrongful act in connection there- 
with which amounts to an actual conversion. 

Appeal from judgment on report of ref- 
eree. 

Action of trover byEsmay against Fan- 
ning for the conversion of a carriage. It 
appeared at the trial before a referee that 
the carriage was loaned by plaintiff to de- 
fendant, who got the same from the liv- 
ery stable of one Crocker, who was keep- 
ing it for plaintiff; and that It was re- 
turned by defendant to said Crocker as 
the agent of plaintiff, but that Crocker 
was not the agent of the plaintiff to re- 
ceive the carriage; that Crocker notified 
plaintiff of its return to him, and plaintiff 
refused to have anything to do with it, 
and thereafter demanded it of defendant, 
and then brought this action. The ref- 
eree found for plaintiff, and defendant ap- 
pealed. 

F. S. Edwards, for appellant. H. C. 
V&n Vorst, for respondent. 

WiLLAED, J. The gist ot this action Is 
the conversion and deprivation of the 
plaintiff's property, and not the acquisi- 
tion of property by the defendant. Key- 
worth V. Hill, 3 Barn & Aid. 685. The gen- 
eral requisites to maintain the action are 
property in the plaintiff; actual posses- 
sion or a right to the immediate posses- 
sion thereof; and a wrongful conversion 
by the defendant. Conway v. Bush, 4 
Barb. 565. The plaintiff's title was not 
disputed in this case. The Issue is on the 
conversion; or. In other words, it is 
whether the defendant redelivered the 
carriage to the plaintiff or his agent 
before the commencement of this suit. 
The plaintiff alleges a refusal to redeliver 
It, and. the defendant avers tliat he did 
redeliver it. The referee found the fact 
that the defendant did not redeliver the 
carriage to the plaintiff or his agent, and 
the proof is that Crocker, to whom the 
defendant did deliver the carriage, in No- 
vember, 1846, was not, at that time, the 
agent of the plaintiff, or authorized to 
receive it. And there is no evidence that 
the plaintiff ever assented to that deliv- 
ery. The question, therefore, becomes 
narrowed down to this, whether a bailee 
of a chattel is answerable in trover, on 
showing a delivery to a person not au- 
thorized to receive it. In Devereux v. Bar- 
clay, 2 Barn. & Aid. 702, it was held that 
trover will lie for the misdelivery of goods 
by a warehouseman, although such mis- 
delivery was occasioned by mistake only; 
and this court, in Packard v. Getman, 4 
Wend. 613, held that the same action 
would lie against a common carrier who 
had delivered the goods by mistake to the 
wrong person. The same point was ruled 
by Lord Kenyon in Youl v. Harbottle, 
Peake, 49, and by the English common 
pleas in Stephenson v. Hart, 4 Biug. 476. 
If trover will lie against a common car- 
rier or a warehouseman for a misdelivery, 
it can, under the like circumstances, be 
sustained against a bailee for hire or a 



gratuitous bailee. It results, from the 
very obligation of his contract, tliat if he 
fails to restore the article to the rightful 
owner, but delivers it to another person, 
not entitled to receive It, he is guilty of a 
conversion. Story, Bailm. § 414. The ref- 
eree found as a fact that the carriage was 
not redelivered to the plaintiff, but was 
delivered to another person having no 
right to receive it. The evidence detailed 
in the case warranted that finding, and it 
cannot be disturbed by this court. We 
think the referee drew the right conclu- 
sion from that fact, and justly held the 
defendant liable for the value of the car- 
riage. 

As the parties &Y. lived in the same city, 
the carriage should have been returned 
to the plaintiff, unless there was some 
agreement to the contrary. The fact that 
the carriage was stored by the plaintiff in 
Crocker's stable, at the time the defend- 
ant first received it, did not authorize 
him, under a contract to return it to the 
plaintiff, to deliver it to Crocker, who had 
ceased to be the plaintiff's agent. The 
place of delivery of the carriage was the 
plaintiff's residence. Barns v. Graham, 4 
Cow. 452; Story, Bailm. §§ 257, 261,205. 
A delivery elsewhere, without authority, 
was a conversion. We have not adopted 
the civil law, which allowed the bailee, in 
case no place was agreed on, to restore 
the property to the place from which he 
took it. Id. § 117. 

It was not necessary in this case to 
prove a demand and refusal. Had the 
carriage remained in the defendant's pos- 
session, no action could have been main- 
tained by the plaintiff against the defend- 
ant until it had been demanded, and the 
defendant had neglected or refused to re- 
turn it. A demand and refusal are not a 
conversion, but evidence from which it 
can be inferred. A demand is necessary 
whenever the goods have come lawfully 
into the defendant's possession, unless the 
plaintiff can prove some wrongful act of 
the defendant In respect of the goods which 
amounts to an actual conversion. 2 
Leigh, N. P. 1483; Bates v. Conkling, 10 
Wend. 389; Tomkins v. Haile, 3 Wend. 
406. As the delivery of the carriage by 
the defendant to Crocker instead of the 
plaintiff amounted to a conversion, proof 
of a demand and refusal was unnecessary. 
The testimony of Nichols, therefore, to 
prove a demand w^as immaterial; and the 
decision of the referee, refusing to permit 
the defendant to prove what he said at 
the time the demand was made, could 
have no influence on the result of the 
cause. Had a demand been necessary, the 
declaration of the defendant in answer to 
the demand would have been admissible, 
as well on the part of the defendant as of 
the plaintiff. The decision of the referee 
that a demand and refusal were admitted 
by the pleadings, whether right or wrong, 
worked no injury to the defendant. 

A wide range was taken on the argu- 
ment on the implied obligations resulting 
from the various kinds of bailments, and 
particularly with reference to the restor- 
ing the tning hailed to the bailor. But it 
seems unnecessary to discuss this subject 
in this case, because here there was an 
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express agreement to return the proper- 
ty to the plaintiff on request. 
The judgment must be affirmed. 



(14 R. I. 511.) 
Singer Manufacturing Co. t. Kino. 
(Supreme Court of Rhode Island. June 3, 1884.) 
Conversion — Demand axd Refusal of Agent. 

A bailee of a chattel, who has received the 
same in good faith from a person other than the 
awner, is not liable for conversion in refusing to 
deliver the same to the owner on demand until he 
has had time to satisfy himself in regard to the 
ownership; but where an agent, having received 
a chattel from a fellow-employe, who directed 
him not to deliver it to the owner until storage 
charges were paid, refused to deliver it to the 
owner on demand because the latter would not 
pay such charges, h^id, that the agent had no 
right to impose such a condition, and that his re- 
fusal to give up the chattel was a conversion. 

Exceptions from court of common pleas. 

Action of trover by the Singer Manu- 
facturing Company against Patrick King 
tor conversion of a sewing-machine. A 
verdict was returned for defendant. Plain- 
tiff alleged exceptions. 

Ziba O. Slucum, for plaintiff. Albert D. 
Bean, for defendant. 

DcRFEE, C. J. This is trover for the 
conversion of a sewing-machine belonging 
to the plaintiff company. The case was 
tried in the court of common pleas, and 
comes here on exceptions. The testimony 
given at the trial for the plaintiff went to 
show that the machine was demanded of 
the defendant by direction of Charles H. 
Harris, agent for the plaintiff, and that 
the defendant, who was agent for the 
American Sewing-Machine Company, 
though he had the machine, refused to de- 
liver it until storage was paid for It, or 
until another machine belonging to the 
American Sewing-JIachine Company, 
which the plaintiff had, was returned. 
The defendant testifled that the machine 
was brought to him by one Conner, an 
employe of the American Sewing-Machine 
Company ; that hewas instructed to hold 
it for storage; and that, though he did 
not announce it when the demand was 
made, the plaintiff knew that he was 
agent for the American Sewing-Machine 
Company. It further appeared that the 
machine had been leased to a Mrs. Lynch 
by the plain tiff company ; that Conner had 
received it from her, leaving a machine of 
the American Company in place of it; that 
he had carried it to Harris, and that Har- 
ris refused to receive it, saying that his 
nompan.yhad no machines out which were 
then due; that he then carried it to the 
American Sewing-Machine Company, and 
told Harris that he had done it. Harris 
testified in reply that he did not see the 
machine when Conner brought it, and 
that he had not authorized any one to store 
(t with the American Company. 

1. The court instructed the jury that if 
the defendant, when demand was made 
upon him, was the agent of the American 
Sewing-Machine Company, and was hold- 
ing the machine under their orders, and 
not for himself, or under his own control, 
then the defendant would not be guilty. 
The plaintiff excepted. 



2. The plaintiff asked the court to In- 
struct the jury that the defendant would 
be guilty unless he told the plaintiff whew 
the demand was made that he was hold- 
ing the machine as servant of the Ameri- 
can Sewing-Machine Company. Thecourt 
refused so to instruct the jury, but did in- 
struct them that the defendant's omission 
to give the information would not consti- 
tute a conversion, but would be evidence 
for them to consider in determining the 
question as to whether he was holding 
the machine as agent or not. The plain- 
tiff excepted. The question is, were the 
instructions and the refusal to instruct 
correct? 

Ordinarily, when one person has the 
chattel of another, it is his duty to deliver 
it to the owner or his agent on demand, 
and, if he refuses to do so, his refusal ia 
evidence of a conversion. It is, however, 
only prima facie evidence, and may be ex- 
plained. Magee V. Scott,9Cusli.l48; Rob- 
inson V. Burleigh, 5 N. H. 225; Dietus v. 
Fuss, 8 Md. 148; Green v. Dunn, 3 Camp. 
215; Solomons v. Dawes, 1 Esp. 8H. Thua 
it is no conversion for the bailee of a chat- 
tel, who has received it in good faith from 
some person other than the owner, to re- 
fuse to deliver it to the owner making de- 
mand for it until he has had time to satis- 
fy himself in regard to the ownership. 
Carroll v. Mix, 51 Barb. 212; Lee v. Bayes, 
18 C. B. 599, 607; Sheridan v. New Quay 
Co., 4 C. B. (N. S.) 618; Coles v. Wright, 4 
Taunt. 198. In the ease of a servant who 
has received the chattel from his master, 
it has been held that he ought not to give 
it up without first consulting his master 
in regard to it. Mires v. Solebay, 2 Mod. 
242, 245; Alexander v. Southey, 5 Barn. & 
Aid. 247; Berry v. Vantries, 12 Serg. & R. 
89. But if, after having had an opportuni- 
ty to confer with his master, he relies on 
his master's title, and absolutely refuses 
to comply with the demand, he will be lia- 
ble for a conversion. Lee v. Robinson, 25 
Law J. C. P. 249, 18C.B.599; 1 Add. Torts, 
§ 475; Greenway v. Fisher, 1 Car. & P. 190; 
Stephens v. Elwall, 4 Maule & S. 259; Per- 
kins V.Smith,] Wils. 328; Gage v. Whit- 
tier, 17 N. H. 312. The mere fact that he 
refuses for the benefit of his principal will 
not protect him. Kimball v. Billings, 55 
Me. 147. 

In the case at bar the defense is that the 
defendant, acting as agent of the American 
Sewing-Machine Company, refused to de- 
liver tbe machine in obedience to instruc- 
tions not to deliver it until storage was 
paid for it. Tbe defendant did not refuse 
tor the purpose of consultinghis principal, 
but it would seem that he had received his 
instructions before the demand in antici- 
pation of it. He was not a were servant, 
but an agent, and he may have been, for 
anything that appears, a general agent. 
The machine came to him, not from hi3 
master or principal, as in Mires v. Solebay, 
but from a fellow employe; and he may 
have known, indeed the evidence carries 
the impression that he did know, all the 
circumstances in regard to it, and never- 
theless co-operated with his principal in 
withholding it from its owner by insisting 
on a condition which neither he nor his 
principal had any right to Impose. II such' 
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was the fact, we think he was guilty ; and 
yet, if such was the fact, the jury might 
have found him not guilty, under the in- 
atruetions given by the court which are 
the ground of the first exception. The 
Bret exception must therefore besustained. 



We do not find any error in the instruc- 
tions which are the ground of the second 
exception, except in so far as they involve 
a repetition of instructions before given. 
The case will be remitted for new trial. 
Exceptions sustained. 



(See, also, Gilmore v. Newton, 9 Allen, 171; Pease v. Smith, 61 N. Y. 477; Howitt v. Estelle, 03 
111. 218; Galvin v. Bacon, 11 Me. 28; Dearbourn v. Bank, 58 Me. 273; Wykofl v. Stevenson, 46 N. J. Law, 
J26; Goodwin v. Wertheimer, 99 N. Y. 149, 1 N. E. Rep. 404; Edmunds v. Hill, 133 Mass. 445.) 



LIABILITY OF PUBLIC OFFICERS FOR OFFICIAL 

ACTS. 



I. JUDICIAL OFFICERS. 



as Wall. 335.) 

Bradley v. Fisheb. 

(Supreme Court of United States. Deo. Term, 
1871.) 

1. Judge — Liability for Jddiciai, Acts. 
Judges of courts of superior or general Juris- 
diction are not liable to civil actions for their 
judicial acts, even when such acts are in excess 
of their Jurisdiction, and are alleged to have been 
done maliciously or corruptly; although there is 
no such exemption where there is clearly no ju- 
risdiction over the subject-matter, and such want 
of Jurisdiction is known to the Judge. 

2. Same — Btrikino Name of Attoknet fkom 

Roix. 

An order of the criminal court of the District 
of Columbia, made in 1867, recited that plaintifl, 
an attorney practicing in the court, threatened 
the presiding justice, as he was descending from 
the bench, with personal chastisement for alleged 
conduct of the Judge during the progress of a 
criminal trial then pending, and directed that 
plaiutifl's name be stricken from the roll of at- 
torneys practicing in the court. Held, that the 
court, being at that time a separate and inde- 
pendent court, having general criminal Jurisdic- 
tion, possessed the power to make such order; 
that the matters recited in the order were ample 
ground for the action of the court in making it ; 
and that, though the court erred in not citing 
plaintiff before making such order, to show cause 
why it should not be made, and to afford him 
opportunity for explanation or defense or apology, 
such error, however it might have affected the 
validity of the act, did not make it any the less 
a Judicial act; nor did it render the Judge mak- 
ing the order liable in damages to plaintifl, as 
though the court had proceeded without having 
any jurisdiction whatever over its attorneys. 

Davis and Cliffokd, JJ., dissenting. 

Error to the supreme court of the Dis- 
trict of Columbia. 

Action by Joseph H. Bradle.v against 
George P. Fisher for damages alleged to 
have been sustained by plaintiff "by rea- 
son of the willful, malicious, oppressive, 
and tyrannical acts and conduct " of de- 
fendant, as a judge, in making an order of 
court striking the name of plaintiff from 
the roll of attorneys. The jury found a 
verdict for defendant. To review the 
judgment entered thereon plaintiff brought 
a writ of error. 

J. M. Harris and E. T. Merrick, for 



plaintiff in error. A. G. Riddle and W. A. 
Cook, for defendant in error. 

Field, J. In 1867 the plaintiff was a 
member of the bar of the supreme court of 
the District of Columbia, and the defend- 
ant was one of the justices of that court. 
In June of that year the trial of one John 
H. Suratt for the murder of Abraham 
Lincoln was commenced in the criminal 
court of the district, and was continued 
until the 10th of the following August, 
when the jury were discharged in conse- 
quence of their inability to agree upon a 
verdict. The defendant held that court, 
presiding at the trial of Suratt from Its 
commencement to its close, and the plain- 
tiff was one of the attorneys who defend- 
ed the prisoner. Immediately upon the 
discharge of the jury, the court, thus held 
by the defendant, directed an order to be 
entered onits records striking the name of 
the plaintiff from the roll of attorneys 
practicing in that court. The order was 
accompanied by a recital that on the 2d 
of July preceding, during the progress of 
the trial of Suratt, immediately after the 
court had taken a recess for the day, as 
the presiding judge was descending from 
the bench he had been accosted in a rude 
and insulting manner by the plaintiff, 
charging him with having offered the plain- 
tiff a series of insults from the bench from 
the commencement of the trial ; that the 
judge had then disclaimed any intention 
of passing any insult whatever, and had 
assured the plaintiff that he entertained 
for him no other feelings than those of 
respect; but that the plaintiff, so far from 
accepting this explanation or disclaimer, 
had threatened the judge with personal 
chastisement. The plaintiff appears to 
have regarded this order of the criminal 
court as an order disbarring him from che 
supreme court of the District; and the 
whole theory of the present action pro- 
ceeds upon that hypothesis. The declara- 
tion in one count describes the criminal 
court as one of the branches of the su- 
preme court, and in the other count repre- 
sents the order of the criminal court as an 
order removing the plaintiff from the 



LIABILITY OF PUBLIC OFFICERS FOR OFFICIAL ACTS. 



207 



office of an attorney at law in the supreme 
court of the District; and it is for tlie sup- 
posed removal from that court, and the 
assumed damages consequent thereon, 
that the action is brought. Yet the crim- 
inal court of the District was at that time 
a separate aod independent court, and as 
distinct from the supreme court of the Dis- 
trict as the circuit court is distinct from 
the supreme court of the United States. 
Its distinct and independent character 
was urged by the plaintiff, and success- 
fully urged, in this court, as ground for 
relief against the subsequent action of the 
supreme court of the District, based upon 
what had occurred in the criminal court ; 
and, because of its distinct and independ- 
ent character, this court held that the su- 
preme court of the District possessed no 
power to punish the plaintiff on account 
of contemptuous conduct and language be- 
fore the criminal court or in the presence 
of its judge. By this decision, which was 
rendered at the December term of 1868, 
(Ex parteBradley, 7 Wall. 364, ) the ground- 
work of the present action of the plaintiff 
Is removed. The law which he success- 
fully invoked, and which protected him 
when he complained of the action of the 
supreme court of the District, must now 
equally avail for tbe protection of the de- 
fendant, when it is attempted to give to 
the criminal court a position and pow^er 
which were then denied. The order of the 
criminal court, as it was then constituted, 
was not an order of the supreme court of 
the District, nor of one of the branches of 
that court. It did not, for we know^ that 
in law it could not, remove the plaintiff 
from the office of an attorney of that 
court, nor affect his right to practice 
therein. 

This point is distinctly raised by the spe- 
cial plea of the defendant, in which he sets 
up that at the time the order complained 
of was made, he was regularly and law- 
fully holding the criminal court of the Dis- 
trict, a court of record, having general ju- 
risdiction for the trial of crimes and 
offenses arising within the District, and 
that the order complained of was an or- 
der of the criminal court, made by him in 
the lawful exercise and performance of his 
authority and duty as its presiding jus- 
tice, for official misconduct cf the plaintiff, 
as one of its attorneys in his presence; and 
upon this plea the plaintiff joined issue. 
The court below, therefore, did not err in 
excluding the order of removal as evidence 
in the cause, for the obvious reason that 
it did not establish, nor tend to establish, 
the removal of the plaintiff by any order 
of the defendant, or of the court held by 
him, from the bar of the supreme court of 
the District. And the refusal of the court 
belowto admit evidence contradicting the 
recitals in that order could not be the 
ground of any just exception, when the 
order itself was not pertinent to any issue 
presented. Nor is this conclusion affected 
by the act of congress passed in June, 1870, 
nearly three years after the order of re- 
moval was made, and nearly two years 
after the present action was commenced, 
clianging the independent character of 
the criminal court, and declaring that its 
judgments, decrees, and orders should be 



deemed the judgments, decrees, and orders 
of the supreme court of tte District. (16 
St. at Large, 160.) If the order of removal 
acquired from this legislation a wider 
scope and operation than it possessed 
when made, the defendant is not responsi- 
ble for it. The original act was not al- 
tered. It was still an order disbarring the 
plaintiff only from the criminal court, and 
any other consequences are attributable 
to the action of congress, and not to any 
action of the defendant. 

But this is not all. The plea, as will be 
seen from our statement of it, not only 
sets up that the order of which the plain- 
tiff complains was an order of the crim- 
inal court, but that it was made by the 
defendant in the lawful exercise and per- 
formance of his authority and duty as its 
presiding justice. In other words, it sets 
up that the order forthe entry of which the 
suit is brought was a judicial act, done 
by the defendant as the presiding justice 
of a court of general criminal jurisdiction. 
If such were the character of the act and 
the jurisdiction of the court, the defendant 
cannot be subjected to responsibility for 
it in a civil action, however erroneous the 
act may have been, and however injuri- 
ous in its consequences it may have proved 
to the plaintiff. For it is a general prin- 
ciple of the highest importance to the 
proper administration of justice that a ju- 
dicial officer, in exercising the authority 
vested in him, shall be free to act upon his 
own convictions, without apprehension of 
personal consequences to himself. Liabil- 
ity to answer to every one who might feel 
himself aggrieved by the action of the judge 
would be inconsistent with the possession 
of this freedom, and would destroy that 
independence without which no judiciary 
can be either respectable or useful. As 
observed by a distinguished English judge, 
it would establish the weakness of judi- 
cial authority in a degrading responsi- 
bility. (Justice Maynb, in Taatfe v. 
Downes, reported in a note to 3 Moore, 
P.O. 41.) 

The principle, therefore, which exempts 
judges of courts of superior or general au- 
thoritj' from liability in a civil action for 
acts done by them in the exercise of their 
judicial functions, obtains in all countries 
where there is any well-ordered system of 
jurisprudence. It has been the settled doc- 
trine of the English courts for many cent- 
uries, and has never been denied, that we 
are aware of, in the courts of this country. 
It has, as Chancellor Kent observes, "a 
deep root in the common law." Yates v. 
Lansing, 5 Johns. 291. 

Korean this exemption of the judges 
from civil liability be affected by the mo- 
tives with which their judicial acts are 
performed. The purity of their motives 
cannot in this way be the subject of judi- 
cial inquiry. This was adjudged in the Case 
of Floyd and Barker, reported by Coke, 
in 1608, (12 Coke, 25,) where it was laid 
down that the judges of the realm could 
not be drawn in question for any sup- 
posed corruption impeaching the verity 
of their records, except before the king 
himself; and it was observed that, if they 
were required to answer otherwise, it 
would"teud to the scandal and subversion 
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ol all justice, and those .vho are the moat 
sincere would not be free from continual 
calumniations." The truth of this latter 
observation la manifest to ail persons hay- 
ing much experience with judicial proceed- 
nga in xhesuperioruourts. Controversies 
.nvolving not merely great pecuniary in- 
terests, but the liberty and character of 
the parties, and consequently exciting the 
deepest feelings, are being constantly de- 
termined in those courts, in which there 
is great conflict in the evidence, and great 
doubt as to the law which should govern 
their decision. It is this class of cases 
which Imposes upon the judge the severest 
labor, and often creates in his mind a pain- 
ful sense of responsibility. Yet it is precise- 
ly In this class of cases that the losing 
party feels most keenly the decision 
against him, and most readily accepts 
anything but the soundness of the decis- 
ion in explanation of the action of the 
judge. Just in proportion to the strength 
of his convictions of the correctness of his 
own view of the case is he apt to complain 
of the judgment against him, and from 
complaints of the judgment to pass to the 
ascription of improper motives to the 
judge. When the controversy Involves 
questions affecting large amounts of prop- 
erty, or relates to a matter of general pub- 
lic concern, or touches the interests of nu- 
merous parties, the disappointment occa- 
Bioned by an adverse decision often finds 
vent in imputations of this character, and 
from the imperfection of human nature 
this is hardly a subject of wonder. If civil 
actions could be maintained in such cases 
against the judge, because thelosing party 
should see fit to allege in his complaint 
that the acts of the judge were done with 
partiality, or maliciously, or corruptly, 
the protection essential to judicial inde- 
pendence would be entirely swept away. 
Few persons sufficiently irritated to insti- 
tute an action against a judge for his ju- 
dicial acts would hesitate to ascribe any 
character to the acts which would be es- 
sential to the maintenance of the action. 
If, upon such allegations, a judge could 
be compelled to answer in a civil action 
for his judicial acts, not only would his 
office be degraded and his usefulness de- 
stroyed, but he would be subjected for his 
protection to the necessity of preserving a 
complete record of all the evidence pro- 
duced before him in every litigated case, 
and of tlie authorities cited and arguments 
presented, in order that he might be able 
to show, to the judge before whom he 
might be summoned by the losing party, 
—and that judge, perhaps, one of an infe- 
rior jurisdiction, — that he had decided as 
he did with judicial integrity; and the sec- 
ond judge would be subjected to a similar 
burden, as he, in his turn, might also be 
held amenable by the losing party. 

Some just observations on this head of 
the late Chief Justice Shaw will be found 
.n Pratt v. Gardner, 2 Cush. 68, and the 
point here was adjudged In the recent 
case of Fray v. Blackburn, 3 Best & S.576, 
by the queen's bench of England. One of 
the judges of that bench was sued for a ju- 
dicial act, and on demurrer one of the ob- 
jections taken to the declaration was that 
It was bad in not alleging malice. Judg- 



ment on the demurrer having passed for 
the defendant, the plaintiff applied for 
leave to amend his declaration by intro- 
ducing an allegation of malice and corrup- 
tion; but Mr. Justice Cbompton replied: 
"It is a principle of our law that no ac- 
tion will lie against a judge of one of the 
superior courts for a judicial act, though 
it be alleged to have been done malicious- 
ly and corruptly; therefore the proposed 
allegation would not make the declara- 
tion good. The public are deeply inter- 
ested in this rule, which, indeed, exists for 
their benefit, and was established in order 
to secure the independence of the judges, 
and prevent them being harassed by vex- 
atious actions;" and the leave was re- 
fused. 

In this country the judges of the supe- 
rior courts of record are only responsible 
to the people, or the authorities consti- 
tuted by the people from whom they re- 
ceive their commissions, for the manner 
in which they discharge the great trusts 
of their office. If, in the exercise of the 
powers with which they are clothed as 
ministers of justice, they act with partial- 
ity, or maliciously, or corruptly, or arbi- 
trarily, or oppressively, they maybe called 
to an account by Impeachment, and sus- 
pended or removed from office. In some 
states they may be thus suspended or re- 
moved without impeachment, by a vote 
of the two houses of the legislature. 

In the case of Randall v. Brigham, 7 
Wall. 52.3, decided by this court at the De- 
cember term of 1868, we had occasion to 
consider at some length the liability of ju- 
dicial officers to answer in a civil action 
for their judicial acts. In that case the 
plaintiff had been removed by the defend- 
ant, who was one of the justices of the su- 
perior court of Massachusetts, from the 
bar of that state; and the action was 
brought for such removal, which was al- 
leged in the declaration to ha ve been made 
without lawful authority, and wantonly, 
arbitrarily, and oppressively. In consid- 
ering the questions presented, the court 
observed that it was a general principle, 
applicable to all judicial officers, that they 
were not liable to a civil action for any ju- 
dicial act done by them within their juris- 
diction ; that with reference to judges of 
limited and inferior authority it had been 
held that the.y were protected only when 
they acted within their jurisdiction ; that, 
if this were the case with respect to them, 
no such limitation existed with respect to 
judges of superior or general authority; 
that they were not liable in civil actions 
for their judicial acta, even when such acts 
were in excess of their jurisdiction, " un- 
less, perhaps, when the acts in excess of 
jurisdiction are done maliciously or cor- 
ruptly." The qualifying words were in- 
serted upon the suggestion that the pre- 
vious language laid down the doctrine of 
judicial exemption from liability to civil 
actions in terms broader than was neces- 
sary for the case under consideration, and 
that it the language remain unqualified it 
would require an explanation of some ap- 
parently con fiicting adjudicationsfound in 
the reports. They were not intended as 
an expression of opinion that in the cases 
supposed such liability would exist, but 
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to avoid the expression of a contrary doc- 
trine. 

In tiie present case we Iiave loolied into 
the authorities, and are clear from them, 
as well as from the principle on which any 
exemption is maintained, that the quali- 
fying words used were not necessary to a 
correct statement of the law, and that 
judges of courts of superior or general ju- 
risdiction are not liable to civil actions for 
their judicial acts, even when such acts 
are in excess of their jurisdiction, and are 
alleged to have been done nialiciodsly or 
corruptly. A distinction must be here ob- 
served between excess of jurisdiction and 
the clear absence of all jurisdiction over 
the subject-matter. Wherethere is clearly 
no jurisdiction over the subject-matter, 
any authority exercised is a usurped au- 
thority; and for the exercise of such au- 
thority, when the want of jurisdiction is 
known to the judge, no excuse is permis- 
sible. But where jurisdiction over the 
subject-matter is invested by law in the 
judge, or in the court which he holds, the 
manner and extent in which the jurisdic- 
tion shall be exercised are generally as 
much questions for his determination as 
any other questions involved in the case, 
although upon the correctness of his de- 
termination in these particulars the valid- 
ity of his judgments may depend. Thus if 
a probate court, invested only with au- 
thority over wills and the settlement of 
estates of deceased persons, should proceed 
to try parties for public offenses, jurisdic- 
tion over the subject of offenses being en- 
tirely wanting in the court, and this being 
necessarily known to its judge, his com- 
mission would afford no protection to him 
in the exercise of the usurped authority. 
But if, on the other hand, a judge of a 
criminal court, invested with general crim- 
inal jurisdiction over offenses committed 
within a certain district, should hold a 
particular act to be a public offense, which 
is not by the law made an offense, and 
proceed to the arrest and trial of a party 
charged with such act, or should sentence 
a party convicted to a greater punishment 
than that authorized by the law upon its 
proper construction, no personal liability 
to civil action for such acts would attach 
to the judge, although those acts would 
be in excess of his jurisdiction, or of the 
jurisdiction of the court held by him; for 
these are particulars for his judicial con- 
eideration, whenever his general jurisdic- 
tion over the subject-matter is invoked. 
Indeed, some of the most difficult and em- 
barrassing questions which a judicial offi- 
cer is called upon to consider and deter- 
mine relate to his jurisdiction, or that of 
the court held by him, or the manner in 
which the jurisdiction shall be exercised. 
And the same principle of exemption from 
liability which obtains for errors com- 
mitted in the ordinary prosecution of a 
suit where there is jurisdiction of both 
subject and person applies in cases of this 
kind, and for the same reasons. 

The distinction here made between acts 
done in excess of jurisdiction, and acts 
where no jurisdiction whatever over the 
subject-matter exists, was taken by the 
court of king's bench in Ackerley v. Park- 
inson, 3 Maule & S. 411. In that case an 
CHASE — 14 



action was brought against the vlcar- 
general of the bishop of Chester, and his 
surrogate, who held the consistorial and 
episcopal court of the bishop, for excom- 
municating the plaintiff with the greater 
excommunication for contumacy, in not 
taking upon himself the administration of 
an intestate's effects, to whom the plain- 
tiff was next of kin ; the citation issued to 
him being void, and having been so ad- 
judged. The question presented was 
whether, under these circumstances, the 
action would lie. The citation being void, 
the plaintiff had not been legally brought 
before the court, and the subsequent pro- 
ceedings were set aside, on appeal, on that 
ground. Lord Ellenboeough observed 
that it was his opinion that the action 
was not maintainable if the ecclesiastical 
court had a general jurisdiction over the 
subject-matter, although the citation was 
a nullity, and said that "no authority 
had been cited to show that the judge 
would be liable to an action where he has 
jurisdiction, but has proceeded erroneous- 
ly, or, as it is termed, inverso orJine." 
Mr. Justice Blanc said there was "a ma- 
terial distinction between a case where a 
party comes to an erroneous conclusion 
in a matter over which he has jurisdiction 
and a case where he acts wholly without 
jurisdiction;" and held that where the 
subject-matter was within the jurisdiction 
of the judge, and the conclusion was er- 
roneous, although the party should by 
reason of the error be entitled to have the 
conclusion set aside, and to be restored to 
his former rights, yet he was not entitled 
to claim compensation in damages for the 
injury done by such erroneous conclusion, 
as if the court had proceeded without any 
jurisdiction. 

The exemption of judges of the superior 
courts of record from liability to civil suit 
for their judicial acts existing when there 
is jurisdiction of the subject-matter, though 
irregularity and error attended the exer- 
cise of the jurisdiction, the exemption can- 
not be affected by any consideration of the 
motives with which the acts are done. 
The allegation of malicious or corrupt mo- 
tives could always be made, and, if the 
motives could be inquired into, judges 
would be subjected to the same vexatious 
litigation upon such allegations, whether 
the motives had nor had not any real ex- 
istence. Against the consequences of their 
erroneous or irregular action, from what- 
ever motives proceeding, the law has pro- 
vided for private parties numerous reme- 
dies, and to those remedies they must, in 
such cases, resort. But for malice or cor- 
ruption in their action, while exercising 
their judicial functions within the general 
scope of their jurisdiction, the judges of 
these courts can only be reached b3' pub- 
lic prosecution in the form of impeach- 
ment, or in such other form as may be 
specially prescribed. 

If, now, we apply the principle thus 
stated, the question presented in this case 
is one of easy solution. The criminal 
court of the District, as a court of general 
criminal jurisdiction, possessed the power 
to strike the name of the plaintiff from 
its rolls as a practicing attorney. This 
powerof removal from the baris possessed 
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by all courts which have authority to ad- 
mit attorneys to practice. It is a power 
which should onlj' be exercised for the 
most weightj' reasons, such as would ren- 
der the continuance of the attorney in 
practice incompatible with a proper re- 
spect of the court for itself, or a proper re- 
gard for the integrity of the profession; 
and except where matters occurring in 
open court, in presence of the judges, con- 
stitute the grounds of its action, the pow- 
er of the court should never be exercised 
without notice to the offending party of 
the grounds of complaint against him, and 
affording him ample opportunity of ex- 
planation and defense. This is a rule of 
natural justice, and is as applicable to 
cases where a proceeding is taken to reach 
the right of an attorney to practice his 
profession as it is when the proceeding is 
taken to reach his real or personal prop- 
erty ; and even ■where the matters consti- 
tuting the grounds of complaint have oc- 
curred in open court, under the personal 
observation of the judges, the attorney 
should ordinarily be heard before the or- 
der of removal is made, for those matters 
may not be inconsisten t -with the absence of 
Improper motives on his part, or may be 
susceptible of such explanation as would 
mitigate the'r offensive character, or he 
may be ready to make all proper repara- 
tion and apology. Admission as an attor- 
ney is not obtained without years of labor 
and study. The office which the party 
thus acquires is one of value, and often 
becomes the source of great honor and 
emolument to its possessor. To most per- 
sons who enter the profession it is the 
means of support to themselves and their 
families. To deprive one of an office of 
this character would often be to decree 
poverty to himself, and destitution to his 
family. A removal from the bar should 
therefore never be decreed where any pun- 
ishment less severe, such as reprimand, 
temporary suspension, or fine, would ac- 
complish the end desired. But, on the oth- 
er hand, the otiligation which attorneys 
impliedly assume, if they do not by express 
declaration take upon themselves, when 
they are admitted to the bar, is not mere- 
ly to be obedient to the constitution and 
laws, but to maintain at all times the re- 
spect due to courts of justice and judicial 
officers. This obligation is not discharged 
by merely observing the rules of courteous 
demeanor in open court, but it includes 
abstaining out of court from all insulting 
language and offensive conduct towards 
the judges personally for their judicial 
acts. "In matters collateral to official 
duty, " said Chief Justice Gibson in the Case 
of Austin, 5 Rawle, 204, "the judge is on a 
level with the members of the bar as he is 
with his fellow-citizens, his title to dis- 
tinction and respect resting on no other 
foundation than his virtues and qualities 
as a man. Rut it is nevertheless evident 
that professional fidelity may be violated 
by acts which fall without the lines of 
professional functions, and which may 
have been performed out of the pale of the 
court. Such would be the consequences of 
beating or insulting a judge in the street 
for a judgment in court. No one would 
pretend that an attempt to control the 



deliberation of the bench by the appre- 
hension of violence, and subject the judges 
to the power of those who are, or ought 
to be, subordinate to them, is compatible 
with professional duty, or the judicial in- 
dependence so indispensable to the admin- 
istration of justice. And an enormity of 
the sort, practiced but on a single judge, 
would be an offense as much against the 
court, which is bound to ijrotect all its 
members, as if it had been repeated on the 
person of each of them, because the conse- 
quences to suitors and the public would 
be the same; and, whatever may be 
thought in such a case of the power to 
punish for contempt, there can be no doubt 
of the existence of a power to strike the 
offending attorney from the roll. " 

The order of removal complained of in 
this case recites that the plaintiff threat- 
ened the presiding justice of the criminal 
court, as he was descending from the 
bench, with personal chastisement for al- 
leged conduct ofthejudgeduring the prog- 
ress of a criminal trial then pending. 
The matters thus recited are stated as the 
grounds for the exercise of the power pos- 
sessed by the court to strike the name of 
the plaintiff from the roll of attorneys 
practicing therein. It is not necessary for 
us to determine in this case whether, un- 
der any circumstances, the verity of this 
record can be impeached. It is sufficient 
to observe that it cannot be impeached in 
this action or in any civil action against 
the defendant; and, if the matters recited 
are taken as true, there was ample ground 
for the action of the court. A greater in- 
dignity could hardly be offered to a judge 
than to threaten him with personal chas- 
tisement for his conduct on the trial of a 
cause. A judge who should pass over in 
silence an otft^nse of such gravity would 
soon find himself a subject of pity, rather 
than of respect. 

The criminal court of the District erred 
in not citing the plaintiff, before making 
the order striking his name from the roll 
of its attorneys, to show cause why such 
order should not be made for the offensive 
language and conduct stated, and afford- 
inji him opportunity for explanation, or 
defense, or apology. But this erroneous 
manner in which its jurisdiction was exer- 
cised, hov/ever it may have affected the 
validity of the act, did not make the act 
any less a judicial act; nor did it render 
the defendant liable to answer in dam- 
ages for it at the suit of the plaintiff, as 
though the court had proceeded without 
having any jurisdiction whatever over its 
attorneys. 

We find no error in the rulings of the 
court below, and its judgment must there- 
fore be affirmed, and it is so ordered. 

Judgment affirmed. 

Davis, J., with whom concurred Clif- 
FOED, J., {dissenting.) I agree that judi- 
cial officers are exempt from responsibility 
in a civil action for all their judicial acts 
in respect to matters of controversy with- 
in their jurisdiction. I agree, further, that 
judges of superior or general authority 
are equally exempt from liability, even 
when they have exceeded their jurisdic- 
tion, unless the acts complained of were 



LIABILITY OF PUBLIC OFFICERS FOR OFFICIAL ACTS. 



211 



done maliciously or corruptly. But I dis- 
sent {rom the rule laid down by themajori- 
ty of the court, tbatajudgeieexempt from 
liability in a case lilse the present, where it 
is alleged, not only that his proceeding 
■was in excess of jurisdiction, but that he 
acted maliciously and corruptly. If he 
did so, he is, in my opinion, subject to 
Huit the same as a private person would 
be under like circumstances. I also dis- 
sent from the opinion of the majoritj' of 
the court for the reason that it discusses 
tlie merits of the controversy, which, in 
the state of the record, I do not consider 
open for examination. 



(3 Denio, 117.) 

Weaver v. Devendorf et al. 

(Supreme Court of New York. May Term, 1846.) 

1. Officers — Liabilitt for Judiciai, Acts. 

No public officer is responsible in a civil suit 
for a judicial determination, however erroneous 
it may be, and however malicious the motive 
which produced it, if he had jurisdiction of the 
particular case, and was authorized to deter- 
mine it. 

2. Same — Assessors of Taxes — Liability for 

Ebboneous Assessment. 
Assessors of taxes act judicially in fixing the 
value of taxable property, where it is not sworn 
to as authorized by law; and they are not liable 
to a civil action, by one over whose person and 
property they had jurisdiction for the purpose of 
dssessment, for failing to make any allowance or 
Seduction on account of an exemption of a cer 
tain amount to which he was entitled, or for as- 
sessing his property at a higherrate than that of 
others. 

Error to court of common pleas, Herki- 
mer county. 

Action on the case by Weaver against 
Devendorf and others, brought before a 
justice of the peace. The declaration al- 
leged that defendants, being assessors of 
the town of Frankfort for a certain year, 
assessed plaintiff's taxable property at 
^1,800, and in so doing refused to allovs 
him the benefit of the exemption to which 
he was entitled as a minister of the gospel; 
that they estimated his property at a 
higher rate than that of other taxable 
inhabitants of the town, and refused to 
make a deduction from his personal prop- 
erty for debts owing by him, though he 
proved to their satisfaction that he owed 
such debts; by means of which he was 
taxed and obliged to pay a large amount, 
etc. In some of the counts defendants' 
conduct was charged to have been willful 
and corrupt, and in others careless and 
negligent. Defendants pleaded the general 
issue. On trial, the justice rendered judg- 
ment for plaintiff, which, on certiorari, 
was reversed by the common pleas. To 
review the judgment of the common pleas 
plaintiff brought a writ of error. 

G. B. Judd, for plaintiff in error. E. T. 
Marsb, for defendants in error. 

Beaedsi.ey, J. Although the plaintiff 
may have been a minister of the gospel, 
still his estate, beyond $1,.500 in value, was 
equally subject to taxation with that of 
other persons. 1 Rev. St. pp. 387,388, §§ 1, 
4,5. It is not suggested that his proper- 
ty was short of that amount, so that he 



was wholly exempt from taxation, and 
upon the evidence that could not be urged 
with a show of plausibility. We need not, 
therefore, inquire what the rule in such a 
case would be. This plaintiff appears to 
have been worth some five or six thou- 
sand dollars; his real estate in the town 
where he resided, and in which the ques- 
tion arose, being somewhat more than 
$2,000 in value. It was therefore not a 
case in which the property of the plaintiff 
was totally exempt from taxation, and 
over which the defendants had no jurisdic- 
tion w'hatever, but one in which they 
were authorized and required by law^ to 
make an assessment of the property, even 
if the owner was a minister of the gospel. 

The grounds of complaint on the part of 
the plaintiff, as far as I can collect them 
from the return, w^ere twrofold — First, ihstt 
no allowance or deduction w^as made, in 
assessing his property, on account of hia 
being a minister; and, seco/jd/j', that his 
property was assessed at a higher rate 
than that of others, so that he was there- 
by compelled to bear an undue proportion 
of the public burdens. There is no evi- 
dence in the case, if the fact were material, 
to show that the defendants did not allow 
the exemption claimed to the extent of 
.f 1,500; and If the plaintiff was a minister, 
and entitled to that deduction, we cannot 
presume against the defendants, who were 
public officers, that they violated their 
duty in omitting to make the proper al- 
lowance. The presumption is that public 
oflBcers do their duty, and upon this re- 
turn it is rather to be inferred that the de- 
duction of $1,500 was made. The plaintiff 
was assessed to the amount of $1,800 for 
real and personal property, and which 
may have been the residue after deducting 
$1,500, a conclusion very well warranted 
b.v the evidence. But, in my view of the 
case, it is not at all material whether the 
$1,500 were or were not deducted by the 
defendants, or whether the plaintiff's 
property was assessed at a higher rate 
than that of others, for in neither event 
can this action be sustained. 

The defendants were assessors of Frank- 
fort, where the plaintiff resided, and as 
such had jurisdiction over all taxable in- 
habitants of that town. His real estate 
in the town exceeded .fl,50U in value. It 
was therefore plainly a case in which the 
defendants had jurisdiction over the prop- 
erty, as well as the person, of the plain- 
tiff; and it was their imperative duty to 
ascertain, as far as practicable, the taxa- 
ble property of the plaintifl, and estimate 
its true value according to their best in- 
formation, belief, and judgment. lEev.St. 
pp. 389, 3!i0, tit. 2, arts. 1,2. In some partic- 
ulars the duty of assessors is undoubted- 
ly ministerial ; but, in fixing the value of 
taxable property, the power exercised is 
in its nature purelyjudicial. With the ex- 
ception of real and personal estate, the 
value of which is sworn to as authorized 
by law, (Id. pp. 392, 393, §§ 15, 16, 22.) the 
residue Is to be valued, estimated, and de. 
termined by the assessors. Id. pp. 393, 
394, §§ 17, 26. This is emphatically a judi- 
cial act. The writ of cert/orari, at com- 
mon law, lies only to officers exercising 
judicial powers, and to remove proceed 
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logs of that character. People v. Mayor, 
etc., 2 Hill, 9, 11 ; In re Mount Morris 
Square, etc.. Id. 14, 21, 22. Yet all the au- 
thorities agree that this writ lies to re- 
move an assessment, although, as the al- 
lowance of the writ is discretionary, the 
court, on grounds of public policy and con- 
venience, will ordinarily refuse the writ In 
cases of this nature. People v. Supervis- 
ors, 15 Wend. 198; People V. Supervisors, 
1 Hill, 195; 2 Hill, supra. The act com- 
plained of in this case was therefore a ju- 
dicial determination. The assessors were 
judges acting clearly within the scope and 
limit of tlieir authority. They were not 
volunteers, but the duty was Imperative 
and compulsory; and, acting as they did, 
in the performance of a public duty, in its 
nature judicial, they were not liable to 
an action, however erroneous or wrong- 
ful their determination may have been. 
This case might be disposed of on narrow 
ground, for there was no evidence to jus- 
tify the conclusion that the defendants 
acted maliciously in fixing the value of 
the property of the plaintiff, or of any one 
else; and, surely, it will not be pretended 
they were liable for a mere error of judg- 
ment. But I prefer to place the decision 
on the broad ground that no public officer 
Is responsible in a civil suit, tor a judicial 
determination, however erroneous it may 
be, and however malicious the motive 
which produced it. Such acts, when cor- 
rupt, may be punished criminally; but the 
law win not allow malice and corruption 
to be charged in a civil suit against such 
an officer for what he does in the per- 
formance of a judicial duty. The rule ex- 
tends to judges, from the highest to the 
lowest, to jurors, and to all public officers. 



■whatever name they may bear In the exer- 
cise of judicial power. It of course applies 
only where the judge or officer had juris- 
diction of the particular case, and was au- 
thorized to determine it. If he transcends 
the limits of his authority, he necessarily 
ceases, in the particular case, to act as a 
judge, and is responsible for all conse- 
quences. But w^ith these limitations tha 
principle of irresponsibility, so far as re- 
spects a civil remedy, is as old as the com- 
mon law itself. The authorities on this 
subject are almost innumerable. I shall 
not attempt to state any of them in de- 
tail, but will content myself by referring 
generally to some of the elementary worlis 
and adjudged cases, which will be found 
fully to sustain the principles I have stat- 
ed: Brown, Act. Law, 191-200; 1 Chit. PI. 
(7th Amer.Ed.) 89, 209,210; 2 Saund. PI. & 
Ev. 613: 2Starkie,Ev. (7th Amer. Ed.) 586, 
.588, 1111, 1112; Broom, Leg. Max. 40,48; 
Yates V. Lansing, 5 Johns. 282, affirmed in 
error, 9 Johns. 396; Cunningham v. Buck- 
lln, 8 Cow. 178; Easton v. Calendar, 11 
Wend. 90; Wilson v. Mayor, etc., 1 Denio, 
598; Stowballv.Ansell, Comb. 116; Garnett 
V. Ferrand, 6 Barn. & C. 611; opinion of 
NoETH, C. J., in Bamardiston v.Soanie,in 
the exchequer Cham ber,6 State Tr. 1063, and 
in 1 East, 568, note; opinion of Bdrrough, 
J., In Duke of Newcastle v. Clark, 8 Taunt. 
602; Case of Floyd & Barker, 12 Coke, 23; 
Evans v. Foster,] N. H. 377; Dicas v. Lord 
Brougham, 6 Car. & P. 249 ; Gwinne v. Pool, 
Lutw.290; Brittain v. Kinnaird, 1 Brod. 
& B. 432; Bigelow v. Stearns, 19 Johns. 
39; Dos well v. Impey, 1 Barn. & C. 163. 

The judgment of the common pleas 
should be affirmed. 

Judgment affirmed. 



(See, also, Lange v. Benerlict, 73 N. Y. 12; Piper v. Pearson, 2 Gray, 120; Clarke v. May, Id. 
410; Grove v. Van Duyn, 44 N. J. Law, 654; Jones v. Brown, 54 Iowa, 74, 6 N. W. Rep. 140; Turpen 
▼. Booth, 56 Cal. 65; Gas-Light Co. v. Donnelly, 93 N. Y. 557; Steele v. Dunham, 26 Wis. 393; Pike v. 
Megoun, 44 Mo. 491; Friend v. Hamill, 84 Md. 298.) 
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(46 N. Y. 194.) 

McCarthy et al. v. City of Syracuse. 

(Court of Appeals of New York. Sept. 15, 1871.) 

1. Municipal Coepokatioxs — Cosstbdction and 

Repair op Seweks. 
When the duty is imposed by law on the mayor 
and common council of a city to make and repair 
sewers in the city, an entire omission to con- 
struct a sewer, or a failure to make it of sufS- 
cient size, creates no liability on the part of the 
city, as the duty of determining where sewers 
shall be located and their dimensions is, in its 
nature, judicial; but where a sewer has been de- 
termined upon, and is constructed, the duties of 
constructing it properly, and keeping it in good 
condition and repair, are ministerial, and negli- 
gence in the performance of these duties will 
render the city liable for damages resulting 
therefrom. 

2. Same — Notice op Defect. 

The duty of the city to keep its sewers in re- 
pair involves the exercise of a reasonable degree 
of watchfulness in ascertaining their condition 
from time to time, and preventing them from be- 
coming dilapidated or obstructed ; and omitting 
to make the examination necessary to guard 
against an obstruction or dilapidation of the 



sewer, which Is an ordinary result of Its use and 
might have been discovered on inspection, is a 
neglect of duty which renders the city liable for 
damages thereby caused, although none of its 
officials had notice that the sewer was obstructed 
or out of repair. 

Appeal from supreme court, general 
term, fifth judicial district. 

Action by Dennis McCarthy and others 
against the city of Syracuse for damages 
to plaintiffs' goods in a basement room 
of their store in said city. The basement 
extended under thesidewalksof thestreets 
on which the store was situated, and was 
flooded with water from a sewer in said 
streets, constructed by the city, and plain- 
tiffs' goods were injured thereby. Upon 
trial be.'ore a referee, he found in favor of 
plaintiffs, and judgment was entered on 
his report, and affirmed by the general 
term on appeal. Defendant appealed from 
the judgment of the general term. 

D. Pratt, for appellant. George N. Kea- 
uedy, for respondents. 

Rapallo, J. The principle appears to 
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be settled in this state that, where a duty 
of a ministerial character is imposed by 
law xipon a public officer or corporation, 
a negligent omission to perform that duty 
creates a liability on the part of such offi- 
cer or corporation for the damages which 
individuals may sustain by reason of 
such omission, and that such liability may 
be enforced in a civil action by the party 
injured. Adsit v. Brady, 4 Hill, 630; Rob- 
inson v.Chamoerlain, 34 N. Y.3H9; Hutson 
V. Mayor, etc., 9 N. Y. 169, Insurance Co. 
V.Baldwin, 37 N. Y. 648; Hover v. Bark- 
hoof, 44 N. Y. 113; Barton v. City of Syra- 
cuse, 36 N. Y. 54. 

The charter ol the city of Syracuse, 
which was in evidence on the trial of this 
action, contains provisions making it the 
duty of the mayor and common council 
to make, open, regulate, repair, and im- 
prove sewers in said city; and it is found 
by the referee that, at the time of the in- 
jury, they employed a superintendent and 
deputies to take care of the streets and 
sewers, and keep them in repair. It was 
decided in the case of Barton v. The City 
of Syracuse, 36 N. Y.54, that, if the city en- 
tered upon the performance of this duty, 
negligence in its performance created a lia- 
bility to the party injured, and the city 
was in that case held liable for damages 
sustained by a party whose property was 
injured by the overflow of a sewer, caused, 
by an accumulation of mud and filth. 

The entire omission to construct a sew- 
er, or the failure to make it of sufficient 
size, has been held not to create a liability 
on the part of the city, for the reason that 
the duty of determining where sewers shall 
be located, and their dimensions, is in its 
nature judicial. Mills v. City of Brooklyn, 
32 N. Y. 489. But where a sewer has been 
determined upon, and is constructed, all 
the authorities agree that the duties of 
constructing it properly, and keeping it in 
good condition and repair, are ministerial ; 
and that negligence in the performance of 
those duties will render the city liable for 
damagesresultingtherefrom. Mills v. City 
of Brooklyn, 32 N. Y. 489; Wilson v. May- 
or, etc., 1 Denio, 595; Barton v. City ol 
Syracuse, 36 N. Y. 54. 

The referee has found as facts that the 
plaintiffs' premises were flooded, and their 
goods damaged, in consequence of the in- 
ability of the sewer in question to carry 
off the water which fell in the street dur- 
ing a heavy rain, and that this inability 
of the sewer resulted from its having be- 
come obstructed by the falling down of a 
portion of the bricks of which theinlet was 
constructed, and the accumulation upon 
such fallen bricks of mud and street filth, 
almost entirely closing the inlet; and that 
the defendant was guilty of a neglect of 
doty in permitting the sewer to become 
obstructed and out of repair; and that, 
by reason of such negligence, the plain- 
tiffs sustained the damages for which the 
judgment was rendered. This finding of 
a neglect of duty on the part of the city 
officials is essential to the plaintiffs' case. 
Although the duty, under a city charter, 
of keeping sewers and other constructions 
in repair, may in one sense be regarded as 
founded upon a contract, imi)lied from 
the acceptance of the benefits of the char- 



ter, to perform the duties imposed by the 
same iustruiiient, yet the obligation has 
not, in any of the cases, been extended be- 
yond that of exercising due diligence. No 
case has gone so far as to hold that there 
is an absolute undertaking or guaranty, 
on the part of the corporation, that these 
coustruetions shall at all times, and undei 
all circumstances, be in proper condition, or 
to hold the city responsible without some 
wrongful act or negligent omission on its 
part. The appellant contends that the 
uncontroverted facts establish that in 
this case there was no such negligence, 
and they rely mainly upon the fact found 
by the referee, that none of the officials of 
the city had notice that the sewer was 
obstructed or out of repair. The mere ab- 
sence of this notice does not necessarily 
absolve the city from the charge of negli- 
gence. Its duty to keep its sewers in repair 
is not performed by waiting to be notified 
by citizens that they are out of repair, and 
repairing them only when the attention 
of the officials is called to the damage they 
have occasioned by having become dilap- 
idated or obstructed; but it involves the 
exercise of a reasonable degree of watch- 
fulness in ascertaining their condition 
from time to time, and preventing them 
from becoming dilapidated or obstructed. 
When the obstruction or dilapidation is 
an ordinary result of the use of the sewer, 
which ought to be anticipated, and could 
be guarded against by occasional exami- 
nation and cleansing, the omission to 
make such examinations, to keep the sew- 
ers clear, is a neglect of duty which renders 
the citv liable. Barton v. City of Svra- 
cnse, 37 Barb. 292; affirmed, 36 N. Y. 54. 

But it is further claimed in this case by 
the appellant that the obstruction was 
caused by the falling in of the bricks of 
which the inlet wag built, and that these 
bricks must ha ve fallen in during the ex- 
traordinarily heavy rain which resulted in 
the damage in question, or during a show- 
er which occurred a few hours previously 
and on the same day. The referee has not 
found, nor does the evidence disclose with 
certainty, when this tailing in occurred. 
It is argued, from the fact that during the 
first shower no water cameinto the plain- 
tiffs' premises, that the sewer was then in 
good order. But that is not a necessary 
sequence. The sewer may have been then 
partially obstructed, but still have had 
sufficient capacity to carry off the water 
which fell at that time, or enough of it to 
protect the plaintiffs' premises. The street 
had been flooded in previous rains with- 
out injury to the plaintiffs. Neither was 
it shown that this falling in of the bricks 
was not caused by some negligence in the 
construction of the sewer. If the appel- 
lants had shown that the sewer was con- 
structed in a workmanlike manner, and 
that care had been exercised to keep it in 
proper order, and that, notwithstanding 
this care, it had caved in, then their want 
of notice of the injury in season to repair 
it would have excused them, and thiscourt 
would be justified in reversing the finding 
of negligence. But nothing was shown as 
to the mode of construction of the sewer, 
nor was it proved that any examination 
of it had ever been madesince it was built, 
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How loDg it had been falling into the con- 
dition in which it was finally found, or 
from what cause it became so dilapidated, 
are left to conjecture. The referee has 
found that the obstruction might have 
been discovered on Inspection, and that 
the city was negligent in permitting the 
sewer to become obstructed and out of re- 
pair; and, although it may be that the 
evidence would have justified a different 
conclusion, we do not think the case suffi- 
ciently clear to authorize us to reverse the 
finding of the referee, on the ground that 
there is no evidence to sustain It. , 

The excavation by the plaintiffs was not 
unlawful. They owned to the center of 
the street, subject to the right of way of 
the public over the surface. For any in- 
terference with this right of way the plain- 



tiffs would have been responsible. But, so 
long as they did no injury to the street, 
they were atliberty to use the space under 
it, as they might any other part of their 
property. They were not bound to leave 
the earth there, as a protection against 
a possible overflow of the sewer. The 
question whether the damage was caused 
by the stoppage of the sewer was one of 
fact. There was evidence from which that 
inference could be drawn, and we cannot 
review the conclusion of the referee in that 
respect. Thejudgmentshould beaflSrmed, 
with costs. 

Chdrch, C. J., and Allen and Peckham, 
JJ., concurred. Grover and Folgeb, JJ., 
dissented. Andrews, J., did not vote. 

Judgment affirmed. 



(See, also, Clark v. Miller, 54 N. Y. 528; Raynsford v. Phelps, 43 Mich. 342, 5 N. W. Kep. 403; In- 
surance Co. v. Leland, 90 Mo. 177, a S. W. Rep. 431 ; Amy v. Supervisors, 11 Wall. 186 ; Grider v. Tally, 
77 Ala. 422.) 



sideration of the court ; if the ruling was 
wrong, the verdict to be set aside, and 
the case to stand for trial; otherwise, 
judgment for defendant on the verdict. 

-S. R. Townsend, for plaintiff. B. W. 
Harris and P. E. Tucker, for defendant. 

Gray, J. The law is well settled in Eng- 
land and America that the postmaster 
general, the deputy-postmasters, and their 
assistants and clerks, appointed and 
sworn as required by law, are public offi- 
cers, each of whom is responsible for his 
own negligence only, and not for that of 
any of the others, although selected by 
him, and subject to his orders. Lane v. 
Cotton, 1 Ld. Eaym. 646, 12 Mod. 472; 
Whitfield V. Le De Spencer, Cowp. 754; 
Dunlop V. Munroe, 7 Cranch, 242, Schroy- 
er V. Lynch, 8 Watts, 4.53; Bishop v. Will- 
iamson, 11 Me. 495; Hutchins v. Brack- 
ett, 2 Fost. (N. H.) 252. The ruling at the 
trial was therefore right, and tlie plain- 
tiff, having consented to a verdict tor the 
defendant, reserving only the correctness 
of the ruling, cannot now raise the ques- 
tion whether there was sufficient evidence 
of the defendant's own negligence to be 
submitted to the jui-y. 

Judgment on the verdict. 

(See, also, Teall v. FeltoQ, 1 N. Y. 537; Wiggins v. Hathaway, 6 Barb. 632; Tracy v. Cloyd, 10 W. 
Va. 19.) 



(110 Mass. 474.) 

Keenan v. Southworth. 

(.Supreme Judicial Court of Massachusetts. 
Oct. Term, 1872.) 

POSTMASTEK — NEGLIGENCE OF ClERK. 

A postmaster is not liable for the loss of a let- 
ter occasioned by the negligence or wrongful 
conduct of Ms clerk, appointed and sworn as 
required by law, although selected by him and 
subject to his orders. 

Case reserved from superior court. 

Action of tort by James H. Keenan 
against John T. Southworth, ijostmaster 
of East Kandolph, for damages for the 
loss of a letter addressed to plaintiff. At 
the trial evidence was given for plaintiff 
tending to show that the letter was re- 
ceived at the post-office at East Randolph, 
and was lost by the negligence or wrong- 
ful conduct of one Bird, who was the post- 
master's clerk. Plaintiff disclaimed "any 
actual participancy or knowledge of the 
acts of Bird on the part of the defendant." 
The judge ruled that defendant was nut 
liable for any careless, negligent, or 
wrongful arts of Bird ; and, by consent 
of plaintiff, he directed a verdict for de- 
fendant, and reported the case for the con- 



(30 Cal. 190.) 
BouLWARB V. Craddock, CoDstable, et al. 

(Supreme Court of California. July Term, 1866. ) 

Sheriffs and Constables — Wrongful Seizure 
OF Propertt under Execution. 
A sheriff or constable who, under an execu- 
tion, seizes and sells property not belonging to 
the execution debtor, although in his possession, 
is a mere trespasser, and liable to an action by 
the owner of the property without any demand 
before suit. 

Appeal from district court, tenth judi- 
cial district, Sutter county. 

Action by W. Boulware against C. C. 
Craddock, a constable, and James O. Har- 
ris and Samuel H. Pippin, his bondsmen, 
to recover the value of two horses alleged 



to have been wrongfully seized and sold 
by Craddock as such constable. At the 
trial it appeared that plaintiff was the 
owner of the horses, and that they hud 
strayed away from his premises, and that 
afterwards one Eaton had taken them in- 
to his possession; that defendant Crad- 
dock, as constable, having received an exe- 
cution against Eaton, finding the horses 
in Eaton's possession, and supposing they 
were his property, seized and sold thejn as 
Eaton's property; that plaintiff was not 
informed of the seizure and sale of hia 
horses until 15 days after the sale, when 
he informed Craddock that he owned the 
horses, and asked him where they were, 
and Craddock told him who the purchaser 
was and where he lived. Plaintiff did not 
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make any demand on Craddock for the 
horses or their value before bringing suit. 
The court below held that a demand was 
necessary to entitle plaintiff to recover, 
and gave judgment for defendants. Plain- 
tiff appealed. 

L. J. Ashford, for appellant. J. Hart, 
for respondents. 

Shafter, J. In an action against a 
sheriff for a seizure and conversion of the 
plaintiff's property, taken under process 
against a third person, a demand upon 
the defendant prior to the bringing of the 
suit is not necessary to a recovery. The 
sheriff, having misapplied his process, (and 
whether by mistake or design will make 
no difference,) stands in the position of ev- 
ery other trespasser, and is liable to an 
action the instant the trespass is commit- 



ted. The circumstance that the property 
was in the possession of the execution 
debtor at the date of the seizure amounts 
to nothing except upon proof of fraud or 
commixture. The rule of the common 
law is correctly stated in Ledley v. Hays, 
1 Cal. 160, and the correctness of that de- 
cision is impliedly recognized in Daumiel 
V. Gorham, 6 Cal. 44. The statement ol 
facts in Taylor v. Seymour, 6 Cal. 512, is 
imperfect; but, if that case is to be un- 
derstood as laying down a different rule, 
then we prefer to follow Ledley v. Hays. 
See, also, Codman v. Freeman, 3 Cush. 
314, and Acker v. Campbell, 23 Wend. 372. 
The Judgment is reversed, and the court 
below is directed to render judgment up- 
on the findings in favor of the plaintiff. 

Rhodes, J., expressed no opinion. 



(See, also, State v. Koontz, 83 Mo. 323; Buck v. Colbath, 3 WaU. 834; Rankin v. Ekel, 64 Cal. 446, 
1 Pac. Rep. 895; Symonds v. Hall, 37 Me. 354.) 



(34 Minn. 92, 24 N. "W. Rep. 827.) 

Welsh v. Wilson. 

(Supreme Court of Minnesota. July 24, 1SS5. ) 

1. Bhereffs and Constables — Levy of Execu- 

tion — Bbeaking Outer Door of Dwelling. 
Plaintiff occupied as her dwelling, a building 
containing only one room, and also carried on 
there her trade as a milliner, and kept and ex- 
posed for sale a stock of goods. Held, that the 
fact that she so used it to transact her business 
did not change its character as her dwelling, and 
that the sheriff, having an execution against her, 
was not authorized to break the outer door for 
the purpose of levying upon her goods, and such 
levy was invalid. Mitchell, J., dissenting. 

2. Same —Mitigation of Damages. 

In an action for such wrongful levy, it could 
not avail the sheriff, in mitigation of damages, 
that he sold the goods and paid the proceeds to 
the execution creditor; the levy itself being in- 
valid, every subsequent act based on it was but 
a continaatlon and aggravation of the original 
trespass. 

Appeal from district court, Waseca coun- 
ty. 

Action by Kate G. Welsh against Hugh 
Wilson, sheriff of Waseca county, for an al- 
leged wrongful levy of an execution on 
plaintiff's goods. From a judgment for 
plaintiff, rendered upon a trial by jury, de- 
fendant appealed. 

Lewis & Leslie, for appellant. CoUester 
Bros., for respondent. 

GiLFiLLAN, C. J. Plaintiff occupied in 
Waseca a building one-story high, of only 
one room. In this she with her daughter 
slept, and did upon a kerosene stove what 
cooking she did, but usually got their 
meals at a restaurant. In it she also pur- 
sued her trade as a milliner, and kept in it 
for sale, and exposed for sale, a stock of 
millinery goods. It was fitted up like a 
store, with shelves, tables for counters, 
show-cases on the tables, and one in 
front, on and in which her goods were 
kept for sale. The defendant, sheriff of 
the county, having an execution against 
her property, went about 10 o'clock in 



the morning to the building, the door of 
which was then locked, put his hand 
through the window, a pane of which 
was broken, took the lock off the door, 
entered, and levied on and removed her 
goods. The validity of the levy is only 
in question. 

The room must be taken to have been 
the plaintiff's dwelling, — her abode, — not 
merely when closed to business, but at all 
times when she occupied it for her dwell- 
ing. The fact that she also used it to 
transact her business did not change its 
character in that respect. It being her 
dwelling, it was unlawful for the sheriff 
to break the outer door to effect an en- 
trance for the purpose of serving civil pro- 
cess. This proposition has never been 
doubted, either in England or in this 
country. It is also well settled in this 
country — there being no authority to the 
contrary — that no valid levy can be made 
by means of such unlawful entry. We 
may perhaps regret that such is the rule, 
— may be able to see that unfortunate 
consequences will sometimes result from 
it, — but it is too flrraly established to be 
disturbed, except by act of the legisla- 
ture. The levy being invalid, nothing 
which the sheriff did pursuant to it was 
valid. Every subsequent act based on 
the levy, and depending on it for its law- 
fulness, was but a continuation and ag- 
gravation of the original trespass. It 
can therefore be of no avail to the sheriff 
that he sold the goods, and paid the pro- 
ceeds to the execution creditor. In the 
cases where, as in Howard v. Manderfleld, 
31 Minn. 337, 17 N. W. Rep. 946, such subse- 
quent appropriation has been allowed to 
operate in mitigation of damages, there 
has been a subsequent valid levy, not con- 
nected with the trespass, which gave va- 
lidity to the sale and appropriation of the 
proceeds. 

Judgment affirmed. 

Mitchell, J., dissenting. 



(See, also, Semayne's Case, 5 Coke, 91a; Clark v. Wilson, 14 R. I. 11; Haggerty v. Wilbtr, 19 
Johns. 287; Williams v. Spencer, 5 Johns. 852; Curtis v. Hubbard, 4HiU, 437; Bolinsky v. Bank, 85 
Tenn. 368, 4 S. W. Rep. 836.) 
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and moved for a new trial on a bill of ex- 
ceptions. 

W. Hunt, for defendant. 

Ttie evidence should have been admit- 
ted. It would have shown that the in- 
spectors had no jurisdiction of the subject- 
matter, and, if the officer Isnew it, his 
process was no justification of the arrest. 
Parlier v. Walrod, 16 Wend. 514. 

Pbk Curiam. Although the inspectors 
had no jurisdiction of the subject-matter, 
yet, as the warrant was regular upon Its 
face, it was a sufficient authority for John- 
son to make the arrest, and the defendant 
had no right to resist the officer. The 
linowledge of the officer that the inspect- 
ors had no jurisdiction is not important. 
He must be governed and is protected by 
the process, and cannot be affected by 
any thing- wliich he has heard or learned 
out of it. There are some dicta the other 
way; but we have held on several occa- 
sions that the officer is protected by 
process regular and legal upon its face, 
whatever he may have heard going to Im- 
peach it. Webber v. Gay, 24 Wend. 485; 
Watson V. Watson, 9 Conn. 140. 

New trial denied. 

(See, also, Saracool v. Boughton, 5 Wend. 170; Woolsey v. Morris, 96 N. Y. 311;- Barr v. Boylea, 
96 Pa. St. 31 ; Fisher v. McGirr, 1 Gray, 45; Mangold v. Thorpe, 33 N. J. Law, 134; Underwood v. RoIk 
Inson, 106 Mass. 296; Thurston v. Adams, 41 Me. 419.) 



(5 Hill, 440.) 

People v. Warren. 

{Supreme Court of New YorU. July Term, 1843.) 

Sheriffs and Constables — Akbbst undek Wab- 
KANT Regular on its Face. 
A warrant regular on its lace Is a sufficient 
authority to a constable to make the arrest com- 
manded therein, although he has linowledge of 
facts which render the warrant void for want of 
jurisdiction. 

Certiorari to court of general sessions, 
Oneida county. 

Indictment against defendant for as- 
sault and battery upon one Johnson, a 
constable, in resisting arrest by Johnson 
on a warrant, issued by the Inspectors of 
election of the city ofUtica against defend- 
ant for interrupting the proceedings at 
an election by disorderly conduct in the 
presence of the inspectors. 1 Kev. St. N. 
Y. p. 137, § 37. The warrant was regular 
and sufficient upon its face. Defendant 
offered to prove that he had not been in 
the heating or presence of the inspectors 
at any time during the election, and that 
Johnson knew it. The court excluded the 
evidence, and defendant was convicted, 
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(134 Mass. 123.) 
BiGAOUETTE V. PAULET. 

(Supreme Judioial Court of Massachusetts. 
SufEollr. Jan. 3, 1883.) 

Criminal Conversation — Grounds of Action 
BY Husband. 
An action may be maintained by a husband 
for the loss of consortium with his wife which 
Is implied from criminal conversation of the de- 
fendant with her, whether defendant's act was 
with or against her will, and although it may 
have caused no actual loss of her services to her 
husband. 

Exceptions from superior court. 

Action of tort by Noel Bigaouette 
against Henry Paulet in four counts. 
The first count was for seduction of plain- 
tiff's wife; the second and fourth were for 
assaults upon her, and the third was for 
a rape; whereby plaintiff lost her com- 
fort, assistance, society, and benefit. A 
bill of exceptions, allowed by the trial 
judge, was, in substance, as follows: 
The only witnesses were plaintiff and his 
wife. The wife testified that plaintiff was 
a workman in the factory of the Smith 
American Organ Company, in a subordi- 
nate capacity, under defendant, and that 
they were in the habit of visiting each 
other occasionally with their wives; that 
on some occasions, previously to July 5, 
1876, defendant told plaintiff's wife that 
he would turn her husband away from the 
factory, if she refused to receiVe defend- 



ant's visits ; that on July 5, 1876, defend- 
ant violently and forcibly ravislied her, 
and that he also immediately showed her 
a pistol, and threatened to shoot her it 
she should ever tell her husband ; that 
she was at that time four months preg- 
nant with child; that her child was born 
on December 11,1876; that on December 
16, 1876, she first told her husband of 
what had occurred between her and de- 
fendant, and three days afterwards plain- 
tiff was discharged from the factory by 
defendant ; that shortly after July 5, 1876, 
plaintiff saw black and blue marks on his 
w^ife's arms and legs, and observed that 
she was ill; that she had no physician, 
and they kept no servant to assist her, 
and that she attended to and performed 
her ordinary domestic duties in her hus- 
band's family up to the time of her con- 
finement, but that her performance of 
these duties was attended with pain and 
difficulty to herself. The plaintiff also 
testified to some of the above facts, and 
then rested his case. The defendant con- 
tended, the foregoing being all the materi- 
al testimony in the case, that there was 
not sufficient evidence of loss of the wife's 
services to enable the plaintiff to main- 
tain this action. The judge ruled that as 
there was no evidence to support the 
count charging defendant with seducing 
plaintiff's wife, and as the evidence appli- 
cable to the counts for assault and rape 
proved that no lose of service was caused 
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to plaintiff, the action could not be main- 
tained, and directed a verdict tor defend- 
ant. Plaintiff alleged exceptions. 

A. Russ and B. B. t^nrg-ent, Jr., for 
plaintiff. TV. P. Harding, for defendant. 

W. Allex,J. The plaintiff cannot main- 
tain this action for an injury to the wife 
only. He must prove that some right of 
his own in the person or conduct of his 
wife has been violated. A husband is not 
the master of his wife, and can maintain 
no action for the loss of her services as his 
servant. His interest is expressed by the 
word " consortium, "—the right to the con- 
jugal fellowship of the wife, to her compa- 
ny, co-operation, and aid in every conju- 
gal relation. Some actsof a stranger to a 
wife are of themselves invasions of a hus- 
band's right, and necessarily injurious to 
him ; others may or may not injure him, 
according to their consequences; and, in 
such cases, the injurious consequences 
must lie proved, and it must be shown 
that the husband actually lost the com- 
pany and assistance of his wife. This is 
illustrated in the statements of injuries to 
a husband in 3 Bl. Comm. 139, 140, where 
Buch injuries are said to be principally 
three: ".\bduction, or taking aw^ay a 
man'.s wife: adultery, or criminal conver- 
isation with her; and beating or other- 
wise abusing her." The first two are of 
themselves wrongs to the husband, and 
his remedy is by action of trespass vi et 
armis. In regard to xhe other, the au- 
thor's words are: "If it be a common as- 
sault, battery, or imprisonment, the law 
gives the usual remedy to recover dam- 
ages, by action of trespass v; et armis, 
which must be brought in the names of the 
husband and wife jointly ; but if the beat- 
ing or other maltreatment be very enor- 
mous, so that thereby the husband is de- 
prived for any time of the company and 
assistance of the wife, the law then gives 
him a separate remedy by an action of 
trespass, in nature of an action upon the 
case, for this ill usage, per quod consor- 
tium amisit,m which he shall recover a 
Batisfaction in damages." He states, as 
one of the circumstances affecting the 
damages in an action for adultery, " the 
seduction or otherwise of the wife, found- 
ed on her previous behavior and charac- 
ter. " 

It is usual in actions for criminal con- 
versation to allege tlie seduction of the 
wife, and the consequent alienation of 
her affections, and loss of her company 
and assistance, and sometimes of her serv- 
ices; but thea^are matterot aggravation, 
except so far as they are the statement 
of a legal inference from the fact it- 
self, and actual proof of them is not nec- 
essary to the husband's right of acticm. 
The loss of the consortium is presumed, 



although the wife may have herself been 
the seducer, or may not have been living 
witli the husband. A husband who is liv- 
ing apart from his wife, if he has not re- 
nounced his marital rights, can maintain 
the action ; and it is not necessary for him 
to prove alienation of the wife's affection, 
or actual loss of her society and assist- 
ance. See Chambers v. Caullield, 6 East, 
244; Wilton v. Webster, 7 Car. & P. 198; 
Yundt V. Hartrunft, 41 111. 9. The essen- 
tial injury to the husband consists in the 
defilement of the marriage bed, — in the in- 
vasion of his exclusive right to marital In- 
tercourse with his wife, and to beget his 
own children. This presumes the loss of 
the coflsorf;!; nj with his wife, of comfort 
in her society in that respect in which his 
right is peculiar and exclusive. Although 
actions of this nature have generally been 
brought where the alienation of the wife's 
affections, and actual deprivation of her 
society and assistance, have been the 
prominent injury to the husband, yet it is 
plain that the seduction of the wife, induc- 
ing her to violate her conjugal duties, and 
injuries arising from that, are not the 
foundation of the action. The original 
and approved form oJ action is trespass vi 
et armis, and, though this form was 
adopted when the act was with the con- 
sent of the wife, it was for the reason, as 
given by Chief Justice Holt, "that the 
law indulges the husband with an action 
of assault and battery for the injury done 
to him, though it be with the consent of 
his wife, because the law will not allow 
her consent in such case to the prejudice 
of her husband, because of the interest he 
has in her. " Rigaut v. Gallisard, 7 Mod. 
78, 2 Ld. Raym. 809, Holt, 50. See, also, 
Bac. ibr. "Trespass," C 1; and Id. "Mar- 
riage," F 2; 2 Chit. PI. (13th Amer. Ed.) 
855; Reeve, Dom. Rel. 63. The fact that 
trespass, and not case, was the form of 
action, even when the wrong was accom- 
plished by the seduction of the wife, for 
the reason that the wife was deemed in- 
capable of consent, and "force and vio- 
lence were supposed in law to accompany 
this atrocious injury, " indicates that the 
cause of action arose from acts commit- 
ted upon the person of the wife, and not 
from influences exerted upon her mind ; 
that the corrupting of the body, rather 
than the mind, of the wife was the origi- 
nal and essential wrong to the husband. 

We think that this action may be main- 
tained upon the evidence offered, not for 
the actual loss of comfort, assistance, so- 
ciety, and benefit alleged in the second 
and fourth counts as consequences of the 
assaults set forth in them, hut for tlie loss 
of the consortium with the wife which is 
implied from criminal conversation with 
her, whether with or against her will. 

Exceptions sustained. 

(See, also, Jacobsen v. Siddal, 12 Or. 280, 7 Pac. Rep. 108; Wales v. Miner, 89 Ind. 118; Johiuton 
, DisDiow, 47 Mich. 59, 10 N. W. Rep. 79; Heermance v. James, 47 Barb. 120.) 
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LAW OF TORTS. 



(11 N. T. 343.) 

MULVEHALt, V. MiLLWARD. 



(Court of Appeals of New York. 
1S54.) 



Sept. Term, 



Seduction — Grounds op Action bt Pakent. 

PlaintifE's minor daughter, who had left his 
house to work for defendant, was seduced by 
the latter while in his employ, and became preg- 
nant. She thereafter worked at other places, but 
did not return to her father's house, nor did it 
appear that she had any intention to return there, 
until after her confinement and the birth of her 
child ; and it was not shown that her father took 
any care of her or expended any money on her 
account during her pregnancy or sickness. Held 
that, as he had not surrendered his legal right to 
her services, he could maintain an action for her 
seduction. 

Aijpeal from superior court oJ New York 
city, general term. 

Action for the seduction of plaintiff's 
daughter by defendant. At the trial, in 
March, 1852, the daughter testified that 
she was then residing with her father, the 
plaintiff, and that she had attained the 
age of 21 years in January, 1852; that in 
November, 1850, she had left her father, 
and had gone to work for defendant; that 
a few weeks afterwards, while in the urn- 
ploy of defendant, she was seduced by 
him, and became pregnant; that subse- 
quently, and before the birth of her child, 
she worked for others; and that she was 
delivered of the child at another place. 
There w^as no evidence that Khe returned 
to her father's from the time she went to 
work for the defendant until after her re- 
covery from her sickness at her confine- 
ment, or that her father took any care of 
her, or expended any money on her ac- 
count, during her pregnancy or sickness. 
When plaintiff rested, defendant moved 
for a nonsuit, on the ground "that no ex- 
pense or actualloss of service to the plain- 
tiff had been proved." The motion was 
denied, and defendant excepted. Evidence 
was then given for defendant, and the 
cause submitted to the jury, which found 
a verdict for plaintiff for $3,000. Judg- 
ment for plaintiff was entered on the ver- 
dict, and was affirmed on appeal to the 
general term of the superior court. From 
the judgment of the general term defend- 
ant again appealed. 

J. Van Buren, for appellant. A. L. Pin- 
ney, for respondent. 

Edwards, J. It was proved upon the 
trial that the plaintiff's daughter, at the 
time of her seduction, was in the defend- 
ant's service, and it did not appear that 
there was animus revertendi, or that she, 
in fact, returned to her father's house un- 
til after her confinement. Upon this state 
of facts it was contended upon the part of 
the defendant that, as no expense or act- 
u al loss of service on the part of the plaintiff 
was proved, he should be nonsuited, and 
a motion was made to that effect, which 
was overruled. In the case of Dean v. 
Peel, 5 East, 45, the plaintiff's daughter at 
the time of her seduction was under age, 
but was living In the family of another 
person, in the capacity of a housekeeper, 
with no intention at the time of her se- 
duction of returning to her father's house. 



although she did return there while she 
was under age, in consequence of her se- 
duction, and was maintained by her fa- 
ther. Dpon this state of facts it was held 
that, as the daughter was actually in the 
service of another person than her father, 
and as there was no animus revertendi, 
the action could not be maintained. The 
rule thus laid down has been since fol- 
lowed in the English courts. Blaymire v. 
Haley, 6 Mees. & W. 55; Harris v. Butler, 
2 Mees. & W. 539; Grinnell v. Wells, 7 Man. 
& G. 1083. In a few years after the decis- 
ion in Dean v. Peel, a somewhat similar 
case arose in this state, in which it ap- 
peared that the plaintiff's daughter, who 
was under age, went, with tlie consent of 
her father, to live with her uncle, for 
whom she worked when she pleased, and 
he agreed to pay her for her work; but 
there was no agreement that she should 
continue to live in his house for any fixed 
time. While in her uncle's house she was 
seduced, and got with child. Immediate- 
ly afterwards she returned to her father's 
house, where she was maintained, and the 
expense of her lying-in was paid by him. 
Upon this state of facts it was held, con- 
trary to the case above cited, that the ac- 
tion could be maintained. In delivering 
the opinion of the court, Spencer, C. J., 
said: "The case of Dean v. Peel is against 
the action. In the present case the father 
had made no contract binding out his 
daughter, and the relation of master and 
servant did exist from the legal control he 
had over her services; and, although she 
had no intention of returning, that did not 
terminate the relation, because her voli- 
tion could not affect his rights. She was 
his servant de Jure, though not de facto, 
at the time of the injury; and, being his 
servant de Jure, the defendant has done 
an act which has deprived the father of 
the daughter's services, and which he 
might have exacted but for that injury. " 
Martin v. Payne, 9 Johns. 387. This de- 
cision was afterwards approved of in Nick- 
leson V. Stryker, 10 Johns. 115. In the 
case of Clark v. Fitch, 2 Wend. 459, it was 
proved upon the trial that the plaintiff 
told his daughter that she might remain 
at home or go out to service as she pleased, 
but, if she left his house, she must take 
care of herself, and he relinquished all 
claim to her wages and services. It was 
contended that there was a distinction 
between this case and that of Martin v. 
Payne, on the ground, (1) that the father 
had given his daughter her time absolute- 
ly ; (2) that he had in fact incurred no ex- 
pense; but it was held that this made 
no difference, and that the personal rights 
nf the father over the child were not relin- 
quished. In the recent case of Bartley v. 
Elchtmyer, 4 N. Y. 38, Bronson, C. J., in 
giving the opinion of the court, saye that 
"our cases hold that the relation of mas- 
ter and servant may exist for the purposes 
of this action, although the daughter was 
in the service of a third person at the time 
of her seduction, provided the case be such 
that the father had then a legal right to 
her services, and might have commanded 
them at pleasure. " But it was there held 
that the step-father had no snch right, 
and consequently could not maintain the 



NEGLIGENCE. 



219 



action. In Pennsylvania a similar rule 
has been adopted. Hornketh v. Barr, 8 
Serg. & R. 36; Pluraer v. KobertsoD, 6 
Serg. & R. 177. See, also, Mercer v. Ualms- 
ley, 5 Har. & J. 27. And Greealeaf, in his 
treatise on Evidence, lays it down as tlie 
established American rule. 2 Greenl. Ev. 
§ 576. Whether it be more or less consist- 
ent with principle and policy than the 
English rule it is now to late to inquire. 
It is too well established by authority. 
The case ol Dain v. WycoH, 7 N. Y. 191, 
was cited on the part of the defendant ; 

(See, also, Lawrence v. Spence, 99 N. Y. 



but It will be seen, by reference to the 
opinion delivered in that case, tliat it was 
decided upon the verj' distinction which 
has been laid down in the adjudications 
referred to. In that case the plaintiff's 
daughter was bound out to service to 
another, and the plaintiff had no right to 
her services. The judgment should be 
afflrmed. 

All the judges, except Ruggleb, who did 
not hear the argument and took no part 
in the decision, concurred. 

Judgment affirmed. 

3 N. E. Rep. 145; White v. NelUs, St N. Y. 405; 



Eiddle v. McGinnis, 2'i W. Va. 253 ; Blagge v. Ilsley, 137 Mass. 191 ; Lavery v. Crooke, 62 Wis. 612, N. 
W. Rep. 599; Ogborn v. Francis, 44 N. J. Law, 441.) 



JSTEaLIG-ENCK 



I. NEGLIGENCE GIVES A CAUSE OF ACTION WHEN IT VIOLATES A 

LEGAL DUTY. 



(101 N. T. 391, 4 N. E. Rep. 752.) 
LiARMORE v. Crown Point Iron Co. 
(Court of Appeals of New York. Feb. 9, 1886.) 
Negligence — Dangbkous Premises — Defective 
Machine. 
A person who goes upon the land of another 
without invitation, to secure employment from 
the owner of the land, is not entitled to indem- 
nity from such owner for an injury happening 
from the operation of a defective machine on the 
premises, not obviously dangerous, which he 
passes in the course of his journey, though he 
can show that the owner might have ascertained 
the defect by the exercise of reasonable care, for 
as to such person there is no violation of a legal 
duty. 31 Htm, 87, mem., reversed. Rcgek, C. 
J., dissenting. 

Appeal from supreme court, general 
term, third department. 

Action by Dennis Larmore against the 
Crown Point Iron Company for personal 
injuries caused by the alleged negligence 
of defendant. Verdict and judgment for 
plaintiff. A motion for a new trial was 
denied, and defendant appealed to the 
general term, which affirmed thejudgment, 
and defendant again appealed. 

M. D. Grorer, for appellant. Matthew 
Hale, for respondent. 

Andrews, J. We areunable to perceive, 
upon the evidence in this case, that any 
duty rested on the defendant to keep the 
whimsey in repair tor the protection of 
the plaintiff. The defendant, for its own 
purposes, and in the pros«:ution of its 
business, had constructed a machine for 
raising ore from its mines. It consisted 
of an upright, or mast, in which a lever 
was inserted by the device of a mortise 
and tenon, and, as an additional precau- 
tion for keeping the lever in place, an iron 
pin was di'iven through the mast and ten- 
on. The machine was worked by attach- 
ing horses to the end of the lever, by 
means whereof "a bucket filled with ore 



was raised from the mine to the surface 
of the ground, and, when discharged, the 
bucket, by its own weight, descended, 
turning the lever with some rapidity in 
Its descent. The lever, on the occasion in 
question, while the bucket was descending, 
was thrown out of the socket at the 
mast, and, flying around, hit and broke 
the legs of the plaintiff, who was in a 
path leading to one ol the pits worked by 
the defendant. The machine had been in 
use several years without accident. It 
appeared, on examination of the lever, 
after the occurrence in question, that the 
pin which held it to the mast had broken 
through the wood of the tenon, back of 
the point where the pin passed through 
it, and the lever, not being firmly held to 
its place by the other arrangements, came 
out, and caused the injury. There was 
evidence that other and surer precautions 
might have been, and in other mines had 
sometimes been, taken, to secure the lever 
to the mast, than those adopted by the 
defendant. But the judge excludecl the 
question of faulty construction from the 
jury, and submitted to them, as the sole 
ground of negligence to be considered, 
whether the defendant had omitted to 
make proper inspection of the machine, 
to discover defects arising after its orig- 
inal construction, or to make proper re- 
pairs to render it safe. 

The negligence of the defendant, if any, 
upon the case as ijresented, consisted in an 
omission to take affirmative measures 
to ascertain and remedy defects in a ma- 
chine originally suitable, developed by use, 
and which might have been discovered 
by proper inspection. It may be assumed, 
and the assumption is justified by decided 
cases, that, as to persons standing in cer- 
tain relations to the defendant, a duty 
rested upon the company to exercise rea- 
sonable care in the maintenance and rep- 
aration of the machine, and that a fail- 
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ure to perform it would subject the defend- 
ant to liability to persons occupying such 
special relations, who should sustain in- 
jury from the omission. But the plaintiff 
stood in no such relation to the defend- 
ant a-8 imposed upon it the duty to keep 
the machine in repair. He was, at the 
time of the accident, in every legal sense a 
stranger to the defendant. He had before 
that been employed by the superintendent 
of the company to work by the day, and 
had been assigned to a particular service, 
which, however, he had abandoned two 
days before the accident, and on the day 
of the accident he went upon the defend- 
ant's lana to seek further employment at 
a pit, to which the path, used by the 
workmen, led, on which he was standing 
when the accident happened. He was on 
the premises at most by the mere implied 
sufferance or license of the defendant, and 
not on its invitation, express or implied; 
nor was he there, in any proper sense, on 
the business of the company. Thesugges- 
tion made to him by the foreman at pit 
No. 5, two days before the accident, on 
the occasion of his refusing to work at 
that pit any longer, on account ottlie sup- 
posed danger, that he could probably "get 
a chance" at some other pit, was not an 
authority or invitation by the company 
to him to visit the other pits on the prem- 
ises. The foreman had no authority to 
give the plaintiff permission to go else- 
where upon the defendant's lands, and the 
suggestion was obviously a mere friendly 
one, made by the foreman in the interest 
of the plaintiff. The fact that the plain- 
tiff had, on going to pit No. 10, engaged 
to commence work there on the following 
Monday, diduotchange his relation to the 
defendant, or make him other than a 
mere licensee on the premises. He went 
there on his own business, and in return- 
ing he was subserving his own purposes 
only. 

The precise question is whether a person 
who goes upon the land of another with- 
out invitation, to secure employmentfrom 
the owner of the land, is entitled to indem- 
nity from such owuerfor an injury happen- 
ing from the operation of a defective ma- 
chine on the premises, not obviously dan- 
gerous, which he passes in the course of his 
journey, if he can show that the owner 
might have ascertained the defect by the 
exercise of reasonable care. AVeknowof no 
case which goestothisextent. There is no 
negligence, in a legal sense, which can give 
a right of action, unless thereis aviolation 
of a legal duty to exercise care. The duty 
may exist as to some persons, and not as 
to others, depending upon peculiar rela- 
tions and circumstances. An employer is 
required to take reasonable precautions 
and to exercise reasonable care in provid- 
ing safe machinery and appliances for the 
use of his servant. The duty arises out of 

(See, also. Sweeny v. Railroad Co., 10 Allen, 8i 
Olson V. Railroad Co., 41 K. Y. 525; Railroad Co. 
Pender, 11 Q. B. Div. 503 ; Batchelor v. Fortescue, 
8 0. P. 311.) 



the relation. Fuller v. Jewett, 80 N. Y. 46. 
The owner of land, in general, may use it 
as he pleases, and leave it in such condi- 
tion as he pleases; but he cannot, with- 
out giving any warning, place thereon 
spring-guns or dangerous traps which 
may subject a person innocently going on 
the premises, though without actual per- 
mission or license, to injury, without lia- 
bility. The value of human life forbids 
measures for the protection of the posses- 
sion of real property against a mere in- 
truder, which may be attended by such 
ruinous consequences. The duty in this 
case grows out of the circumstances, inde- 
pendently of any question of license to en- 
ter the premises. Bird v. Holbrook, 4 
Bing. 628. So, also, where the owner of 
land, in the prosecution of his own pur- 
poses or business, or of a purpose or busi- 
ness in w^hich there is a common interest, 
invites another, either expressly or im- 
pliedly, to come upon his premises, he can- 
not with impunity expose him to unrea- 
sonable or concealed dangers; as, for ex- 
ample, from an open trap in a passage- 
way. The duty in this case is founded 
upon the plainest principles of justice. 
Corby v. Hill, 4 C. B. (N. S.) 556; Smith v, 
London, etc., Docks Co., L. R. 3 C. P. 326; 
Holmes v. Railway Co., L. R. 6 Exch. 123. 
The duty of keeping premises in a Sfife con- 
dition, even as against a mere licensee, 
may also arise where affirmative negli- 
gence in the management of the property 
or business of the owner would be likely to 
subject persons exercising the privilege 
theretofore permitted and enjoyed, to 
great danger. The case of running a loco- 
motive, without warning, over a path 
across the railroad, which had been gen- 
erally used by the public without objec- 
tion, furnishes an example. Barry v. Rail- 
way Co., 92 N. Y. 289. See, also. Beck v. 
Carter, 68 N. Y. 283. 

The cases referred to proceed upon defi- 
nite and intelligible grounds, the jusHce of 
which cannot reasonably be controverted. 
But in the case before us there were no cir- 
cumstances creating a duty on the part of 
the defendant, to the plaintiff, to keep the 
whimsey in repair, and consequently no 
obligation to remunerate the latter for his 
injury. The machine was not intrinsical- 
ly dangerous. The plaintiff was a mere 
licensee. The negligence, if any, was pas- 
sive, and not active, — of omission, and 
not of commission. Dnder the circum- 
stances, we think the motion for nonsuit 
should have been granted. See Severy v. 
Nickerson, 120 Mass. 306; Houusell v, 
Smyth, 7 C. B. (N. S.) 731. 

The judgment should therefore be re- 
versed, and a new trial ordered. 

Rapallo, Earl, and Finch, JJ., concur. 
Danfoeth, J., concurs in result. Ruree, 
C. J., dissenting. Miller, J., not voting. 

68; Railroad Co. v. Munger, 5 Demo,255, 266; Nich- 
V. Coon, 111 Pa. St. 430, 3 Atl. Rep. 234; Heaven v. 
Id. 474; Indermaur v. Dames, L. R. 1 C. P. 274, L. R. 
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II. LIABILITY FOR NEGLIGENCE CONTRASTED WITH ABSOLUTE LIA- 

BILITY. 



(38 N.J. Law, 839.) 

Marshali., v. Welwood et al. 

(Supreme Court of New Jersey. June Term, 
1876.) 

Negligencb— Explosion op Steam-Boiler. 

An owner is not liable for injui-ies caused by 
the explosion of a steam-boiler used by him on 
his premises, without proof of want of due care 
and skill on the part of him or his agent. 

Motion for new trial. 

Action by Maurice F. Marshall against 
Josepli Welwood and Melville Garside for 
damages to plaintiff's property caused by 
the explosion of a steam-boiler on defend- 
ant Welwood's adjoining premises, which 
boiler Welwood had bought from defend- 
ant Garside, who was experimenting with 
it at the time of the explosion. The verdict 
was for plaintiff against both defendants. 
Defendants moved for a new trial. 

Argued before Beasley, C. J., and Wood- 
hull, Va.n Syckel, and ScunnEH, JJ. 

J. B. Vredenburgb, for the motion. 

Beasley, C. J. The judge at the trial 
of this cause charged, among other mat- 
ters, that as the evidence incontestably 
showed that one of the defendants, Wel- 
wood, was the owner of the boiler which 
caused the damage, he was liable in the 
action, unless it appeared that the same 
was not being run by him, or his agent, 
at the time of the explosion. The proposi- 
tion propounded was that a person is re- 
Bponsible for the immediate consequences 
of the bursting of a steam-boiler, in use by 
him, irrespective of any question as to 
negligence or want of skill on his part. 
This view of the law is in accordance with 
the principles maintained, with great 
learning and force of reasoning, in some 
of the late English decisions. In this 
class the leading case is that of Fletcher 
V. Kylands, L. R. 1 Exch. 265, which was 
a suit on account of damage done by wa- 
ter escaping onto the premises of the 
plaintiff from a reservoir which the defend- 
ant had constructed, with due care and 
skill, on his own land. The judgment 
was put on a general ground, for thecourt 
said: "We think the true rule of law is 
that the person who, for his own purposes, 
brings on his lands and collects and keeps 
there anything likely to do mischief if it 
escapes, must keep it in at his peril, and, 
if he does not do so, is prima /acJeanswer- 
able for all the damage which is the nat- 
ural consequence of its escape. " This re- 
sult was deemed just, and was sought to 
be vindicated on the theory that it is but 
reasonable that a person who has brought 
something on his own property which was 
not naturally there, harmless to others 
so long as it is confined to his own proper- 
ty, but which he knows to be mischievous 
If it gets on his neighbor's, should be 
obliged to make good the damage which 
ensues, if he does not succeed in confining 
it to his own property. This principle 
would evidently apply to and rule the pres- 



ent case; for water is no more likely to 
escape from a reservoir and do damage 
than steam is from a boiler; and there- 
fore if he who collects the former force up- 
on his property, and seeks, with care and 
skill, to keep it there, is answerable for 
his want of success, so is he who, under 
similar conditions, endeavors to deal with 
the latter. There is nothing unlawful In 
introducing water into a properly con- 
structed reservoir on a person's own land, 
nor in raising steam in a boiler of proper 
quality. Neither act, when performed, is 
a nuisance perse; and the inquiry conse- 
quently is whether, in the doing of such 
lawful act, the party who does it is an 
insurer against all flaws in the apparatus 
employed, no matter how secret or unas- 
certainable, by the use of every reasona- 
ble test, such flaws may be. This English 
adjudication takes the affirmative side of 
the question, conceding, however, that 
the subject is not controlled by any ex- 
press dpcision, and that it is to be investi- 
ga ted with reference to the general grounds 
of jurisprudence. 

I have said the doctrine involved has 
been learnedly treated, and the decision is 
of great weight, and yet its reasoning has 
failed to convince me of the correctness of 
the result to which it leads, and such re- 
sult is clearly opposed to the course which 
judicial opinion has taken in this country. 
The fallacy in the process of argument by 
which judgment is reached in this case ol 
Fletcher v. Kylands appears to me to con- 
sist in this: that the rule mainly applica- 
ble to a class of cases which I think should 
be regarded as, in a great degree, excep- 
tional, Is amplified and extended into a 
general, if not universal, principle. The 
principal instance upon which reliance is 
placed is the well-known obligation of the 
owner of cattle to prevent them from es- 
caping from his land and doing mischief. 
The law as to this point is perfect^' set- 
tled, and has been settled from the earliest 
times, and is to the effect that the owner 
must take charge of his cattle at his peril, 
and, if they evade his custody, he is, in 
some measure, responsible for the conse- 
quences. This is the doctrine of the Year 
Books, but I do not find that it is ground- 
ed in any theoretical ininciple, making a 
man answerable for his acts or omissions, 
without regard to his culpability. That 
in this particular case of escaping cattle 
so stringent an obligation upon the owner 
should grow up, was not unnatural. 
That the beasts of the land-owner should' 
be successfully restrained was a condition 
of considerable importance to the unmo- 
lested enjoyment of property, and the 
right to plead that the escape had oc- 
curred by inevitable accident would have 
seriously impaired, if it did not entirely 
frustrate, the process of distress damage- 
feasant. Custom has had much to do in 
giving shape lo the law, and what is high- 
ly convenient readily runs into usage, and 
is accepted as a rule. It would but rare- 
ly occur that cattle would escape from a 
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vigilant owner, and in this instance such 
rare exceptions seem to have passed un- 
noticed, for there appears to be no exam- 
ple of the point having been presented for 
judicial consideration; for the conclusion 
of the liability of the unuegligent ovi^ner 
rests in dicta, and not in express decision. 
But, waiving this, there is a consideration 
which seems to me to show that this obli- 
gation, which is put upon the owner of 
errant cattle, should not be taken to be a 
principle applicable, in a general way, to 
the use or ownership of property, which is 
this : that the owner of such cattleis, after 
all, liable only sub modo for the injury 
done by them; that is, he is responsible, 
with regard to tame beasts v^ho have no 
exceptionally vicious disposition so far as 
is known, for the grass they eat, and such 
like injuries, but not for the hurt they may 
inflict on the person of others,— a restric- 
tion on liability which is hardly consistent 
with the notion that this class of cases 
proceeds from a principle so wide as to 
embrace all persons whose lawful acts 
produce, without fault in them, and in an 
indirect manner, ill results vchich dis- 
astrously affect innocent persons. If the 
principle ruling these cases was so broad 
as this, conformity to it would require 
that the person, being the cause of the 
mischief should stand as an indemnifier 
against the whole of the damage. It ap- 
pears to me, therefore, that this rule, 
vrhich applies to damagedone by straying 
cattle, was carried beyond itstruebounds, 
when it was appealed to as proof that a 
person in law is answerable for the nat- 
ural consequences of his acts, such acts 
being lawful in themselves, and having 
been done with proper care and skill. 

The only other cases which were referred 
to in support of the judgment under con- 
sideration were those of a man who was 
sued for not keeping the wall of his privy 
repaired, to the detriment of his neia-hbor, 
being the case of Tenant v. Golding, 1 
Salk. 21; and several actions which it is 
said had been brought against the owners 
of some alkali works for damages alleged 
to have been caused by the chlorine fumes 
escaping from their works, which works 
the case showed had been erected upon 
the best scientific principles. But I am 
compelled to think that these cases are but 
a slender basis for the large structure put 
upon it. ■ The case of Tenant v. Golding 
presented merely the question whether a 
land-owner is bound In favor of his neigh- 
bor to keep the wall of his privy In repair, 
and the court held that he was, and that 
he was responsible if, for want of such rep- 
aration, the filth escaped on the adjoin- 
ing land. No question was mooted as to 
his liability in case the privy had been 
constructed with care and skill, with a 
view to prevent the escape of its contents, 
and had been kept in a state of repair. 
Not to repair a receptacle of this kind was, 
in itself, a prima facie case of negligence, 
and it seems to me that all the court de- 
cided was to hold so. But this considera- 
tion is also to be noticed, both with re- 
spect to this last case, and that of the in- 
jurious fumes from the alkali works, that 
in truth they stand somewhat by them- 
selves, and having this peculiarity: that 



the things in their nature partake largely 
of the character of nuisances. Take the 
alkali works as an example. Placed In a 
town, under ordinary circumstances, they 
would be a nuisance. When the attempt 
is made by scientific methods to prevent 
the escape of the fumes, it is an attempt 
to legalize that which is illegal, and the 
consequence is, it may well be held that, 
failing in the attempt, the nuisance re- 
mains. I cannot agree that from these 
indications the broad doctrine is to be 
drawn that a man in law is an insurer 
that the acts which he does, such acts be- 
ing lawful and done with care, shall not 
injuriously affect others. The decisions 
cited are not so much examples of legal 
maxims as of exceptions to such maxims; 
for they stand opposed and in contrast to 
principles which it seems to me must be 
considered much more general in their oper- 
ation and elementary in their nature. 
The common rule, quite institutional in its 
character, is that, in order to sustain an 
action for a tort, the damage complained 
of must come from a wrongful act. Mr. 
Addison, in his work on Torts, (volume 
1, p. 3,) very correctly states this rule. 
He says: "A man may, how^ever, sustain 
grievous damage at the hands of another, 
and yet, if it be the result of inevitable ac- 
cident, or a lawful act, done In a lawful 
manner, without any carelessness or neg- 
ligence, there is no legal injury, and no 
tort giving rise to an action fordamages. " 
Among other examples, he refers to an act 
of force, done in necessary self-defense, 
causing injury to an Innocent by-stander, 
which he characterizes as damflum nine in- 
juria, "for no man does wrong or con- 
tracts guilt in defending himself against 
an aggressor. " Other instances of a like 
kind are noted, such as the law^ful obstruc- 
tion of the view from the windows of 
dwelling-houses; or the turning aside, to 
the detriment of another, the current of 
the sea or river, by means of walls or 
dykes. Many illustrations of the same 
bearing are to be found scattered through 
the books of reports. Thus Dyer. 25fc 
says " that, if a man have a dog which has 
killed sheep, the master of the dog being 
ignorant of such quality and property of 
the dog, the master shall not be punished 
for that killing." This case belongs to a 
numerous, well-known class, where ani- 
mals which are usually harmless do dam- 
age; the decisions being that, under such 
conditions, the owners of the animals are 
not responsible. Akin to these in princi- 
ple are cases of injury done to innocent 
persons by horses, in the charge of their 
owners, becoming ungovernable by rea- 
son of unexpected causes; or where a per- 
son in a dock was struck by the falling of 
a bale of cotton which the defendant's 
servants were lowering, (Scott v. Dock 
Co., 3 Hurl. & C. 596;) or in cases of collis- 
ion, either on land or sea, (Hammack v. 
White, 11 C. B., N. S., 588.) 

It is true that these cases of injury done 
to personal property, or to persons, are, 
in the case of Fletcher v. Eylands, sought 
to be distinguished from other damages, 
on the ground that they are done in the 
course of traffic on the highways, whether 
by land or sea, which cannot be conduct- 
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ed without exposing tliose whose persons 
or proi)ei-ty are near it to some inevitable 
risk. But this explanation is not suffi- 
ciently comprehensive; for iJ a frightened 
horse should, in his flight, breali into an 
inclosure, no matter how far removed 
from the highway, the owner would not 
be answerable for the damage done. Nor 
is the reason upon which it rests satisfac- 
tory ; tor, if traffic cannot be carried on 
■without some rislv, why can it not be said, 
with the sametruth,that the other affairs 
of life, though they be transacted away 
from the highways, cannot be carried on 
without some risk ; and if such risk is, in 
the one case, to be borne by innocent per- 
sons, why not in the other? Business 
done upon private property may be a 
part of traffic as well as that done by 
means of the highway, and no reason is 
perceived why tlie same favor is not to be 
extended to it in both eituations. But, 
besides this, the reason thus assigned for 
the immunity of him who is the unwilling 
producer of the damage has not been the 
ground on which the decisions illustrative 
of the rule have been put; the ground has 
lieenthat the person sought to be charged 
had not done any unlav.'ful act. Every- 
where, in all branches of the la w, the general 
principle that blame must be imputa- 
ble as a ground of responsibility for dam- 
age proceeding from a lawful act is appar- 
ent. A passenger is injured by the break- 
ing of an axle of a public conveyance; 
the carrier is not liable, unless negligence 



can be shown. A man's guest is hurt by 
tlie falling of a chandelier; a suit will not 
lie against the host, without proof that 
he knew, or ought to have known, of the 
existence of the danger. If the steam-en- 
gine which did the mischief in the present 
case had been in use in driving a train of 
cars on a railroad, and had, in that situa- 
tion, exploded, and had inflicted injuriea 
on travelers or by-atanders, it could not 
have been pretended that such damage 
was actionable, in the absence of the ele- 
ment of negligence or unskilllulness. By 
changing the place of the accident to pri- 
vate property,! cannotagree that adifler- 
ent rule obtains. 

It seems to me, therefore, that in this 
case it was necessary to submit the mat- 
ter, as a question of fact for the jury, 
whether tlie occurrence doing the damage 
complained of was the product of pure ac- 
cident, or the result of want of care or 
skill on the part of the defendant or his 
agents. This view of the subject is taken 
in the American decisions. A case in all 
respects in point is that of Losee v. Bu- 
chanan, 51 N. y. 476. The tacts were es- 
sentially the same with those of the prin- 
cipal case. It was an action growing out 
of the explosion of a steam-boiler upon pri- 
vate property, and the ruling was that 
such action could not be sustained ■with- 
out proof of fault or negligence. In that 
report the line of cases is so fully set out 
that it is unnecessary here to repeat them. 

The rule should be made absolute. 



(See, also, Losee v. Buchanan, 51 N. T. 476; Bro-wn v. Collins, 53 N. H. 442; Fletcher v. Rylands, 
L. B. 1 Exch. 265, L. R. 3 H. L. 3ii0. In Massachusetts the English doctrine is followed; Gorham t. 
Gross, 125 Mass. 238.) 
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1. General principle. 



(95 U. S. 439.) 
Baltimore & P. R. Co. t. Jones. 

(Supreme Court of United States. Oct Term, 

1877.) 

1. CONTEIBUTOKT NeGLIQENCB — DEFEATING A Re- 

COVEKT. 

■n'here a person's own negligence or want of 
ordinary care and caution so far contributes to 
au injury to himself that out for such negligence 
or want of ordinary care and caution on his own 
part the injury would not have happened, he 
cannot recover therefor. 

2. Same — Master and Servant. 

Railroad workmen were accustomed to ride to 
and from their work on the pilot and tender of 
the engine of the work-train, though they had 
been informed that it was dangerous, and a box- 
car had been provided for them. In a collision 
between such work-train and cars standing on 
the track, plaintifl, riding on the pilot, was in- 
jured, while the workmen in the box-oar were 
not injured. Held, that plaintiff was guilty of 
contributory negligence, which would defeat a 
recovery for his injuries in an action against the 
railroad company, and that it was no excuse that 
he was told by the engineer, when the train was 
starting, to "hurry up. " 

Error to the supreme court of the Dis- 
trict of Columbia. 
Action by William H. Jones against the 



Baltimore & Potomac Railroad Company 
to recover for personal injuries caused by 
the alleged negligence of defendant. Ver- 
dict and judgment were tor plaintiff. De- 
fendant sued out a writ of error. 

Enoch Totten, for plaintiff in error. 
Edward C. Carrington and Campbell 
Carrington, contra. 

SwAYNE. J. The defendant in error was 
the plain tiff in the court below. Upon the 
trial there he gave evidence to the follow- 
ing effect: For several months prior to 
the 12th of November, 1872, he was in the 
service ot the company as a day laborer. 
He was one ot a party of men employed 
in constructing and keeping in repair the 
road-way of the defendant. It was usual 
for the defendant to convey them to and 
from their place of work. Sometimes a 
car was used for this purpose; at others, 
only a locomotive and tender were provid- 
ed. It was common, whether a car was 
provided or not, for some ot the men to 
ride on the pilot or bumper in front ot the 
locomotive. This ■was done with the ap- 
proval of Van Ness, who was in charge of 
the laborers when at work, and the con- 
ductor of the train which carried them 
both ways. The plaintiff had no counee- 
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tJon with the train. On the 12th of No- 
vember, before mentioned, the party of 
laborers, includins the plaintiff, under the 
direction of Van Ness, were employed on 
the west side of the eastern branch of the 
Potomac, near where the defendant's road 
crosses that stream, in filling flat-cars with 
dirt, and unloading them at an adjacent 
point. The train that evening consisted 
of a locomotive, tender, and box-car. 
When the party was about to leave on 
their return that evening, the plaintiff was 
told by Van Ness to jump on anywhere; 
that they were behind time, and must 
hurry. The plaintiff was riding on the 
pilot of the locomotive, and while there 
the train ran into certain cars belonging 
to the defendant, and loaded with ties. 
These cars had become detached from an- 
other train of cars, and were standing on 
the track in the Virginia-Avenue tunnel. 
The accident was the result of negligence 
on the part of the defendant. Thereby 
one of the plaintiff's legs was severed from 
his body, and the other one severely in- 
jured. Nobody else was hurt, except two 
other persons, one riding on the pilot 
with the plaintiff, and the other one on the 
cars standing in the tunnel. 

The defendant then gave evidence tend- 
ing to prove as follows: About six weeks 
or two months before the accident a box- 
car had been assigned to the construction 
train with which the plaintiff w^as em- 
ployed. The car was used thereafter every 
day. About the time it was first used, 
and on several occasions before the acci- 
dent. Van Ness notified the laborers that 
they must ride in the car, and not on the 
engine; and the plaintiff in particular, on 
several occasions not long before the dis- 
aster, was forbidden to ride on the pilot, 
both by Van Ness and the engineer in 
charge of the locomotive. The plaintiff 
was on the pilot at the time of the acci- 
dent, without the knowledge of any agent 
of the defendant. There was plenty of 
room for the plaintiff in the box-car, which 
was open. If he had been anywhere but 
on the pilot, he would not have been in- 
jured. The collision was not brought 
about by any negligence of the defendant's 
agents, but was unavoidable. The de- 
fendant's agents in charge of the two 
trains, and the watchman in the tunnel, 
were competent men. 

The plaintiff, in rebuttal, gave evidence 
tending to show that sometimes the box- 
car "was locked when there was no other 
car attached to the train, and that the 
men were allowed by the condactor and 
engineer to ride on the engine, and that 
on the evening of the accident the engineer 
in charge of the locomotive knew that 
the plaintiff was on the pilot. 

The evidence being closed, the defend- 
ant's counsel asked the court to instruct 
the jury as follows. "If the jury find from 
the evidence that the plaintiff knew the 
box-car was the proper place for him, and 
if he knew his position on the pilot of the 
engine was a dangerous one, then they 
will render a verdict for the defendant, 
whether they find that its agents allowed 
the plaintiff to ride on the pilot or not. " 
This instruction was refused, and the de- 
endant's counsel excepted. 



Three questions arise upon the record : 
(1) The exception touching the admission 
of evidence. (2) As to the application of 
the rule relative to injuries received by one 
servant by reason of the negligence of an- 
other servant, both being at the time en- 
gaged in the same service of a common su- 
perior. (3) As to contributory negligence 
on the part of the plaintiff. 

We pass by the first two without re- 
mark. We have not found it necessary to 
consider them. In our view, the point 
presented by the third is sufficient to dis- 
pose of the case. Negligence is the failure 
to do what a reasonable and prudent per- 
son would ordinarily have done under the 
circumstances of the situation, or doing 
what such a person, under the existing 
circumstances, would not have done. The 
essence of the fault may lie in omission or 
commission. The duty is dictated and 
measured by the exigencies of the occasion. 
See Whart. Neg. § 1, and notes. One who 
by his negligence has brought an injury 
upon himself cannot recover damages for 
it. Such is the rule of the civil and of the 
common law. A plaintiff in such cases is 
entitled to no relief. But wnere the de- 
fendant has been guilty of negligence also, 
in the same connection, the result depends 
upon the facts. The question in such 
cases is (1) whether the damage was 
occasioned entirely by the negligence or 
improper conduct of the defendant ; or (2) 
whether the plaintiff himself so far con- 
tributed to the misfortune by his own 
negligence, or want of ordinary care and 
caution, that but for such negligence or 
want of care and caution on his part the 
misfortune would not have happened. In 
the former case, the plaintiff is entitled to 
recover; in the latter, he is not. Tuff v. 
Warman, 5 C. B. (N. S.).')73; Butterfleld v, 
Forrester, 11 East, 60; Bridge v. Railroad 
Co., 3 Mees. & W. 244; Davies v Mann. 10 
Mees. & W. .546; Clayards v. Dethick, 12 Q. 
B. 439; Van Lien v. Manufacturing Co., 14 
Abb. Pr. (N. S.) 74; Ince v. Ferry Co., K'6 
Mass. 149. 

It remains to apply these tests to the 
case before us. The facts with respect to 
the cars left in the tunnel are not fully dis- 
closed in the record. It is not shown 
when they were left there, how long they 
had been there, when it was intended to 
remove them, nor why they had not been 
removed before. It does appear that 
there was a watchman at the tunnel, and 
that he and the conductor of the train 
from which they were left, and the con- 
ductor of the train which carried the 
plaintiff, were all well selected, and com 
petent for their places. For the purposes 
of this case, we assume that the defend- 
ant was guilty of negligence. The plain- 
tiff had been warned against riding on the 
pilot, and forbidden to do bo. It was 
next to the cow-catcher, and obviously a 
place of peril, especially in case of collision. 
There was room for him in the box-car. 
He should have taken his place there. He 
could have gone into the box-car in as 
little,if not less, time than it took toclimb 
to the pilot. The knowledge, assent, or 
direction of the company's agents as to 
what he did is immaterial. If told to get 
on anywhere, that the train was late, and 
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that he must hurry, this was no justifica- 
tion for taking such a risk. As well might 
he have obeyed a suggestion to ride on 
the cov -catcher, or put himself on the 
traci, before the advancing wheels of the 
locomotive. The company, though bound 
to £ high degree of care, did not insure his 
safety. He was not an infant nor non 
compos The liability of the company 
was conditioned upon the exercise of rea- 
sonable and proper care and caution on 
his part. Without the latter, the former 
coulc not arise. He and another who 
rod'' beside him were the only persons 
hurt upon the train. All those in the box- 
car, where he should have been, were un- 
injured. He would have escaped also, if 
he had been there. His injury was due 
to his own recklessness and folly. He 
was himself the author of his misfortune. 
This is shown with as near an approach 
to a demonstration as anything short of 
mathematics will permit The case is 



thus clearly brought within the second of 
the predicates of mutual negligence we 
have laid down. Hickey v. Railroad Co., 
14 Allen, 429; Todd v.Railroad Co.,3Allen, 
18, 7 Allen, 207; Gavett v. Railroad Co., 16 
Gray, 501 ; Lucas v. Railroad Co., 6 Gray, 
64; Ward v. Railroad Co., 11 Abb. Pr. (N. 
S.)411; Railroad Co. v. Yarwood, 15 111. 
468; Doggett v. Railroad Co., 34 Iowa, 284. 
The plaintiff was not entitled to recover. 
It follows that the court erred in refusing 
the instruction asked upon this subject. 
If the company had prayed the court to 
direct the jury to return a verdict for the 
defendant, it would have been the duty of 
the court to give such direction, and error 
to refuse. Gavett v. Rnilroad Co., supra; 
Merchants' Bank v. State Bank, 10 Wall. 
604; Pleasants v. Fant, 22 Wall. 121. 

Judgment reversed, and the cause re- 
manded, with directions to issue a venire 
cle novo, and to proceed in conformity 
with this opinion. 



(See, also, Wilds v. RaUroad Co., 24 N. T. 430; Bowen v. Railroad Co., 59 Conn. 364, 21 Atl. Rep. 
1073; RaUroad Co. v. Greiner, 113 Pa. St. 600, 6 Atl. Rep. 246; Murphy v. Deane, 101 Mas.s. 455; RaU- 
road Co. v Moore, 24 N. J. Law, 834; Monongahela City T. Fischer, 111 Pa. St. 9, 2 AtL Rep. 87; Lent 
V. Railroad Co., 120 N. Y. 467, 24 N. E. Rep. 653.) 



2 Negligence of plaintiff remote. 



(10 Mees. & W. 545.) 

Davies v. Mann 

{Court of Exchequer. Nov. 4, 1843.) 

I. Negligence — Remote and Pbohmate Cause 
OF Injury. 

In an actiou for injuries alleged to have been 
caused by defendant's negligence, the negligence 
of plaintiff whict will preclude his recovery 
must be such as that he could, by ordinarj care, 
bave avoided the consequence of defendant's 
negligence. 
3. Same. 

Plaintifl fettered the forefeet of his ass, and 
turned it into the highway to graze, and defend- 
ant's servant, negligently driving along the nigh- 
way, ran over It. Held, that the court properly 
charged that, if the proximate cause of the in- 
jury was attributable to the want of proper care 
on the part of defendant's servant, the plaintiff 
could recover, though plaintiff's act in fettering 
the ass so that he could not get out of the way of 
carriages, and turning him in the highway, was 
illegal 

Motion for new trial 

Action by Davies against Mann to re- 
cover danages for the negligent killing of 
plaintiff'.s ass. On the trial there was ev- 
idence to show that plaintiff fettered the 
forefeet of the ass, and turned him into 
the highway t) graze, and that defend- 
ant's wagon, with a team of three liorses 
in charge ol his servant, came down a 
slight descent at a rapid pace, and ran 
over the ass; that the road was eight 
yards wide ; and that the driver was some 
little distance behind the horses. The 
court, Eesklne, J., charged the jurj' that, 
though the act of the plaintiff, in having 
the ass on the highway, so fettered as to 
prevent his getting out of the way of car- 
riages traveling along it, might be illegal, 
still, if the proximate cause of the injury 
was attributable to the want of proper 
conduct on the part of the driver of the 
wagon, the action was maintainable 
CHASE — 15 



againstthe defendant, and. If they thought 
the accident might have been avoided by 
the exercise of ordinary care on the part 
of the driver, to find for plaintiff. The 
jury found for plaintiff, damages 40 s. 
Defendant moved for a new trial. 
Mr. Godson, for the motion. 

Abingeb, C. B. I am of opinion that 
there ought to be no rule in this case. 
The defendant has not denied that the asa 
was lawfully in the highway, and there- 
fore we must assume it to have been law- 
fully there; but, even were it otherwise, it 
would have made no difference; for, as 
the defendant might, by proper care, have 
avoided injuring the animal, and did not, 
he is liable for the consequences of his neg- 
ligence, though the animal may have been 
improperly there. 

Parke, B. This case was fully consid- 
ered bj' this court in the case of Bridge v. 
Railway Co., 8 Mees. & W. 246, where, it 
appears tome, the correct rule is laid down 
concerning negligence, namely, that the 
negligence which is to preclude a plaintiff 
from recovering in an action of this nature 
must be such as that he could, by ordi- 
nary care, have avoided the consequence 
of the defendant's negligence. I am re- 
ported to have said in that case, and I be- 
lieve quite correctly, that " the rule of law 
is laid down with perfect correctness in 
the case of Butterfleld v. Forrester, 11 
East, 60, that, although there may have 
been negligence on the part of the plain- 
tiff, yet unless he might, by the exercise of 
ordinary care, have avoided the conse- 
quences of the defendant's negligence, he is 
entitled to recover; if by ordinary care he 
might have avoided them, he is the au- 
thor of his own wrong. " In that case of 
Bridge v. Railway Co. there was a plea 
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imputing negligence on both sides; here 
it is otherwise, and the judge simply told 
the jury that the mere fact ol negligence on 
the part of the plaintiff in leaving his don- 
key on the public highway was no answer 
to the action, unless the donkey's being 
there was the immediate cause of the in- 
jury; and that, if they were of opinion 
that it was caused by the fault of the de- 
fendant's servant in driving too fast, or, 
whicli is the same thing, at a smartish 
pace, the mere fact of putting the ass upon 
the road would not bar the plaintiff of hia 



action. All that is perfectly correct ; for 
although the ass may have been wrong- 
fully there, still the defendant was bound 
to go along the road at such a pace as 
would be likely to prevent mischief. Were 
this not so, a man might justify the driv- 
ing over goods left on a public highway, 
or even over a man lying asleep there, or 
the purposely running against a carriage 
going on the wrong side of the road. 

GoRNEY and Rolfe, BB., concurred. 
Rule refused. 



(See, also, Radley v. Railroad Co., L. R. 1 App. Cas. 754; Coasting Co. v. Tolson, 139 U. S. 551, 11 
Sup. Ct. Rep. 6.53; Dun v. Railroad Co., 78 Va. 645; Isbell v. Railroad Co., 27 Conn. 893; Railroad Ca 
V. Mulligan, 45 Md. 486 ; State v. Railroad, 52 N. H. 528 ; Harlan v. Railroad Co., 65 Mo. 22 ; Austin v. 
Steam-Boat Co., 43 N. Y. 75.) 



3. Contributory negligence of children sui juris. 



(39 Minn. 164, 39 N. W. Rep. 402.) 

Twist v. Winoxa & St. P. R. Co. 

{Supreme Court of Minnesota. Aug. 30, 1888.) 

1. NEGLIOBNOE — CONTRIBUTOKT— CHILDREN.- 

A cnlld of such tender years as to be incapable 
of exercising any judgment or discretion cannot 
be obarged with contributory negligence. But 
where a child has attained such an age as to be 
capable of exercising his judgment and discre- 
tion, he is responsible for the exercise of such a 
degree of care and vigilance as might reasonably 
be expected of one of his age and mental capacity. 

2. Same — Playing ABonT Railroad Tukn-Table. 
A boy of the age of nearly lOJ^ years, and of 

average intelligence, who had been frequently In 
the vicinity of a railway turn-table, and had a 
general knowledge of its structure and opera- 
tion, and had been repeatedly warned by his 
father that it was dangerous to play upon it, and 
told not to do so, and knew that the railway 
company prohibited children from playing on the 
table, and also knew that he had no right to play 
upon it, and that it was dangerous to do so, en- 
gaged with other boys in swinging upon it while 
in motion, and was injured by his toot being 
caught between the arm of the table and the sta- 
tionary abutments. Held, that the conduct of 
the boy amounted to contributory negligence, al- 
though he might not have been of sufficient age 
and discretion to understand and comprehend the 
full extent of the danger to which his conduct 
exposed him. 

Appealfrom district court, Nicollet coun- 
ty; Webbkr, Judge. 

Action by Frank Twist against the Wi- 
nona & St. Peter Railroad Company to 
recover damages for injuries sustained by 
Dlaintiff's minor child, Verne Twist, while 
upon detendant'.s turn-table. Verdict for 
plaintiff for $5,00U. A motion by defend- 
ant for judgment on the special findings 
or for a new trial was overruled, and it ap- 
pealed. 

WJIsor & Bowers, for Winona & St. Pe- 
ter Railroad Company, appellant. Lusk 
& Bunn, for Frank Twist, respondent. 

Mitchell, J. This action was brought 
to recover damages for personal injuries 
sustained by plaintiffs son while playing 
on one of defendant's turn-table.?. The 
table was situated upon defendant's own 
premises, in the suburbs of St. Peter, some 
five or six hundred feet from the depot. 
The premises were uninclosed, but the ta- 
ble was not so near any highway or street 
as to interfere with the safety or conven- 



ience of public travel. It was what la 
called a "skeleton" turn-table, of the kind 
in general use by railways except in round- 
houses. In accordance with the general 
usage, it was not locked, but was supplied 
with latches of the usual kind to keej) it 
in place when in use. These latches 
weighed four or five pounds each, but 
could be lifted out of their sockets, and the 
table set in motion, by comparatively 
small children. Boys had been frequently 
in the habit of setting thetable in motion, 
and pluying on it, and during the 15 or 20 
years it had been there three boys had been 
injured by it, all of which facts were 
known to the defendant. The agents of 
the railway company had Ireqaently for- 
bidden children from playing on the table, 
and were in the habit of driving them 
away when they saw them doing so. It 
does not appear but that some way might 
be devised of keeping such turn-tables 
locked when not in us2, but the evidence 
does show that no such contrivance has 
yet been devised, and that the general cus- 
tom is to leave them unlocked and merely 
held in place by latches, as this one was. 
Plaintiff's son, a boy of the age of 10 
years and 4 months, went, in company 
with several other boys, into the vicinity 
of the table, and, after the others had set 
the table in motion, he also joined in 
swinging on it, and sustained the injuries 
complained of, in the usual way, by his 
foot being caught between the arms of 
the table and the stationary abutments. 
The negligence charged against tlie de- 
fendant is in not locking the table, so that 
it could not be set in motion by children. 

The rule invoked by plaintiff is that laid 
down by this court in Keffe v. Railroad 
Co., 21 Minn. 207, and by the supreme court 
of theUnitedStates in what may beternied 
the pioneer "turn-table case," (Railroad 
Co. V. Stout, 17' Wall. (5.57,) in which it is 
held that the owner of dangerous machin- 
ery, who leaves it in an open place, though 
on his own land, where he has reason to 
believe that young children will be at- 
tracted to play with it, and be injured, is 
bound to use reasonable care to protect 
such children from the danger to which 
they are thus exposed. The line of argu- 
ment adopted in the Keffe Case, in sup- 
port of this lulp, IS that such machinery, 
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■^einy; attractive to young- cliilclren, pre- 
sents to them a strong temptation to play 
with it, and tlius allures them into a dan- 
ger whose nature and extent they, being 
without judsment aud discretion, can nei- 
ther apprehend nor appreciate, and 
asrainst which they cannot protect them- 
selves; that such children may be said to 
be induced by the owner's own conduct to 
come upon the premises; that what an 
express invitatioa is to an adult, an at- 
tractive plaything is to a child of tender 
years; that as to them such machinery 
is a hidden danger,— a trap. Much of the 
briefs of counsel, esi)eL'ially of that of de- 
fendant, is devoted to the consideration 
of the doctrine of these so-called "turn-ta- 
ble cases, " and of the question of the duty, 
if any, which the owner of dangerous ma- 
chinery or other articles situate on his 
cwn premises owes to intermeddling or 
trespassing children. The doctrine of 
these cases has been questioned by some 
courts, and repudiated by others, who 
hold that a land-owner is not bound to 
take active measures to insure the safety 
of intruders, even children, nor is he liable 
for any injury resulting from the lawful 
use of his premises to one entering with- 
out right; that to intruders or trespassers 
The land-owner o-wes no duty ; and where 
there is no duty to perform there can be 
no negligence. Frost v. Railroad Co., (N. 
H.) 9 Atl. Rep. 790. Applied to one of 
sufficient mental capacity to be a con- 
scious trespasser, this is undoubtedly a 
sound rule; but if applied to children of 
tender years, strictly Don sai Juris, it 
would seem harsh and inhuman. Proper- 
ly qualified and limited in its application, 
the doctrine of the Keffe Case is, in our 
judgment, in accordance with both reason 
aud the dictates of humanity. Rut some 
of the cases have undoubtedly gone t(jo 
far. By adopting an extreme or extraor- 
dinary standard of duty on the part of 
the land-owner on the one side, and on 
the other side by attributing the conduct 
of all children to their childish instincts so 
as to exempt them from the charge of con- 
tributory negligence, regardless of age or 
mental capacity, it is obvious that the 
rule of the Keffe and similar cases is capa- 
ble of indefinite and unbounded applica- 
bility. To the irrepressible spirit of curi- 
osity and intermeddling of the average 
boy there is no limit to the objects which 
can be made attractive playthings. In 
the exercise of his youthful ingenuity, he 
can make a plaything out of almost any- 
thing, and then so use it as to expose him- 
self to danger. If all this is to be charged 
to natural childish instincts, and the own- 
ers of property are to be required to antici- 
pate and guard against it, the result 
would be that it would be unsafe for a 
man to own property, and the duty of the 
protection of children would be charged 
upon every member of the community 
except the parents of the children them- 
selves. This court itself, if it has not 
modified the Keffe Case, has at least indi- 
cated that thedoctrine which it announces 
is not to be given any such extreme and 
unlimited application. Kolsti v. Railroad 
Co., 32 Minn. 133, 19 N. W. Rep. 655; Em- 
erson V. Peteler, 35 Minn. 481, 29 N. W. 



Rep. 311. It is unnecessary, however, to 
determine whether, upon the facts in the 
present case, the finding of negligence on 
part of the defendant can be sustained. In- 
asmuch as it is clearly established by both 
the evidence and the special findings of 
fact that the boy himself was guilty of 
contributory negligence The law very 
properly holds that a child of such tender 
years as to be incapable of exercising 
judgment and discretion cannot be charged 
with contributory negligence; but this 
principle cannot be applied as a rule of law 
to all children, without regard to their 
age or mental capacity. Children may be 
liable for their torts or punished tor their 
crimes, and they may be guilty of negli- 
gence as well as adults. The law very hu- 
manely does not require the same degree 
of care on the part of a child as of a per- 
son of mature years, but he is responsible 
for the exercise of such care and vigilance 
as may reasonably be expected of one of 
his age and capacity; and the want of 
that degree of care is negligence. The 
fact that he may not have the mature 
judgment of an adult wili not excuse a 
child from exercising the degree of judg- 
ment and discretion which he possesses, 
or for disregarding tue w^arninga and or- 
ders of his seniors, and heedlessly rushing 
into known danger. In the Stout Case, the 
defendant made an express disclaimer of 
any contributory negligence on thepart of 
the plaintiff. In the Keffe Case, which was 
disposed of on the pleadings, this court 
said: "It was not urged upon the argu- 
ment that plaintiff was guilty of contrib- 
utory negligence, and we have assumed 
that he exercised, as he was bound to do, 
such reasonable care as a child of his age 
and understanding was capable of using." 
And as was remarked in the Keffe Case, 
in the cases cited in support of these 
"turn-table cases," the principal ques- 
tion discussed is not whether the defend- 
ant owed the plaintiff the duty of care, 
but whether the defendant was absolved 
from liability for breach of duty by reason 
of the fact that the plaintiff was a tres- 
passer, who by his own act contributed 
to the injury; and the distinction is not 
sharply drawn between the effect of plain- 
tiff's trespass as a bar to his right to re- 
quire care, and the plaintiff's contribu- 
tory negligence as a bar to his right to 
recover for the defendant's failure to exer- 
cise such care as it was his duty to use. 
But the authorities are all one way, aud 
to the effect that even a child is bound to 
use such reasonable care as one of his 
age and mental capacity is capable of 
using; and his failure to do so is negli- 
gence. Wendell v. Railroad Co., 91 N. Y. 
420; Messenger v. Dennie, 141 Mass. 335, 5 
N. E. Rep. 2S3; Railway Co. v. Eininger, 
114 111. 79; Brown v. Railroad Co., 5S Me. 
384; Achtenhagen v. City of Watertown, 
18 Wis. 331; Masser v. Railroad Co., 68 
Iowa, 602, 27 N. W. Rep. 776; Murray v. 
Railroad Co., 93 N. C. 92; Ludwig v. PUls- 
bury, 35 Minn. 256, 28 N.W. Rep. 505; Rail- 
road Co. V. Gladmon, 15 Wall. 401; Gilles- 
pie V. McGovvan, 100 Pa. St. 144. 

The evidence in the present case shows 
without conflict substantially the follow- 
ing facts: The boy was nearly lOJ^ yeare 
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old, and of at least averase intelligence. 
He had been at school since he was H or 7 
years old. His father was a railroad 
man, in the emplo3-ment of the defendant 
around the yard and depot, and the boy 
had been frequently around the railroad 
grounds and the turn-table with his father. 
He was evidently familiar, at least in a 
general way, with the working of the turn- 
table, and the use of the latches. His 
father had repeatedly warned him against 
going on theturu-table, and told him of the 
danger, and that he must not go on it. 
He evidently had quite a lively sense of the 
danger of playing on the table, and of the 
manner in which accidents were liable to 
occur to those swinging on it. The boy 
himself admits that he knew there was 
gi-eat danger of getting hurt on it. He 
knew that playing on it was forbidden by 
the railroad company, and that if its 
agents saw children doing so they would 
drive them off. It is suggested that his 
motive in going to the table was to try 
to induce the other boys to get off lest 
they might get hurt. But if he had such a 
realizing sense uf their danger, so much 
the more inexcusable was it for him to go 
and do precisely what he knew was ex- 
posing them to danger. Upon this state 
of the evidence the jury, in addition to 
their general verdict, found the following 
facts in answer to the following questions 
submitted to them: "First. Did Verne 
Twist, when he went to play on this turn- 
table, on the day when he was hurt, know 
that it wag dangerous? Answer. Yes. 
Second. Did Verne Twist, when he went 
to play on this turn-table, on the day 
when he was hurt, know that he had no 
right to go there, and that it was danger- 
ous to play on the turn table? A. Yes. 
Third. Was Verne Twist, when he went 
to play on this turn-table, on the day 
when he was hurt, of sufficient age and 
discretion to understand and comprehend 
the danger he subjected himself to? A. 



No. " These special findings must. If possi- 
ble, be so construed as to be consistent 
with each other, and also supportable by 
the evidence. If the third finding means 
that the boy was of such tender years as 
to beincapableof exercising anyjudgment 
and discretion, or of understanding that 
his acts exposed him to danger, it would 
be inconsistent with the other findings, 
and wholly unsupported by the evidence. 
In the light of the testimony, and taken 
in connection with the previous findings, 
all that it can mean is that while the boy 
knew that he had no right to play on the 
turn-table, and that it was dangerous to 
do so, yet he did not fully understand or 
appreciate the extent of the danger in all 
its possibilities. But this may bo said of 
almost every case of contributory negli- 
gence, even on the part of adults. No one 
voluntarily and unnecessarily enters a 
danger which he knows to exist without 
expecting to escape it. In all cases of con- 
scious self-exposure there is a fail are to real- 
ize the extent or degree of the risk, but 
the act is none the less contributory negli- 
gence, if the party fails to exercise ordi- 
nary care. In the present case, while the 
boy did not realize the extent of the dan- 
ger as fully as would an adult, yet he 
knew that he had no right to go upon the 
turn-table; that his father had warned 
him that it was dangerous, and he himself 
knew that it was dangerous. Yet ha 
goes, a conscious trespasser, and does the 
forbidden and dangerous act. While we 
are not disposed to adopt a severe rule 
by which to judge the conduct of child- 
hood, yet such conduct on the part of an in- 
telligent boy of nearly lOJ^ years amounts 
to contributory negligence, and cannot be 
excused on the plea of childish instincts. 
We are of opinion that upon the special 
findings the defendant was entitled to 
judgment. The cause is remanded, with 
directions to the district court to enter 
judgment for defendant. 



(See, also, Thurber v. Railroad Co., 60 N. Y. 326; Stone v. Railroad Co., 115 N. Y. 104, 21 N. K 

Pa.' St. 367; 



Rep? 712; Rolling-Mill Co. v. Corrigan, Ohio Sup., 20 N. E. Rep. 466; Beckliain v. Hillier, 47N. J. Law, 
12; Collins v. Railroad Co., 142 Mass. 301, 7 N. E. Rep. 85b; Railroad Co. v. Hassard, 75 



Railroad Co. v. McDonnell, 43 Md. 534; Railroad Co. v. Delaney, 82 111. 198.) 



Imputation of negligence to children non sui juris. 
— Different theories. 



(21 "Wend. 615.) 

Haktfield y. Eoper et al. 

(Supreme Cov/rt of New York. Oct. Term, 1839.) 

1. Negligence — Injukies to Child — Imputed 

Negligence. 
An infant of tender years Is chargeable witti 
the negligence of the person having Mm in 
charge. 

2. Same — Stbatino upon Highttat. 

An infant permitted by his parents having him 
In charge to wander on the highway cannot re- 
cover for injuries caused by being run over by a 
traveler thereon, unless the injuries were volun- 
tarily inflicted by, or were the result of gross 
carelessness of, the traveler. 

Motion tor new trial. 

Action by William Hartfield, by his 
next friend, Gabriel Hartfield, against 
Roper and Newell to recover for personal 



Injuries. It appeared at the trial that the 
plaintiff, a child about two years old, was 
standing or sitting In the beaten track of 
a highway with no one near him, along 
which highway defendants were driving 
with a sleigh and horses, and that plain- 
tiff was not seen by any persons in the 
sleigh until the horses were right on him, 
when they were checked and backed, be- 
fore the sleigh ran over him, and that he 
received severe injuries to his arm. At the 
time of the accident the horses were trot- 
ting slowly, and had crossed a bridge just 
be.vond which was the child. Defendants 
moved for a nonsuit, which was refused. 
Verdict for plaintiff. Defendants moved 
for a new trial. 

J. A. Spencer, for defendants. W. Tracy 
and \V. C. Noyea, for plaintiff. 
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Co^\-EN, J. The injury to this child was 
(loubtlpss a very serious misfortune to 
him. But I have been utterly unable to 
collect, from the evidence, anything by 
■which the jury were authorized to impute 
such carelessness as rendered these defend- 
ants responsible. It is true, they miglit 
have seen the child from the turn of the 
road in descending, had they looked so far 
ahead; but something must lie allowed 
for their attention to the management of 
the liorses and theii own safety in de- 
scending the hill to a bridjA'e. So unob- 
serving were they In fact that Mrs. Lewis, 
-\vho sat in the rear of the sleigh, on the 
left side, and Therefore in the best position 
of the three to overlook the road in its 
full extent as far as the place where the 
child was. did not discern him. It was 
somewhat severe, in a case like this, to 
allow testimony of Newell's ability to pay, 
though it was not objected to. It seems 
to implv that he had been so brutal as si- 
lentlj to allow Roper's going on, and en- 
dangering the child's life, after he [Newell] 
had discovered it to be in the road. But 
perhaps no ol)jection can now be heard 
to that evidence having been received, 
because it was not made at the trial. 

Xu doubl the action was properly 
brought in th. name of the child, nor is 
there anv objection to its form since the 
statute. -2 Rev. St. (2d Ed.) p. 456, § 16. 
iS'or could the father have brought an ac- 
tion for loss of service, in respect to so 
small a child, according to- the English 
case of Hall v. Hollander, 4 Barn. & C. 6C0, 
though I should think it quite question- 
abk whether that case can be considered 
as Ir w here. If the defendants were, in 
truth SI reckless of the child's eafetj' as 
to run over it in the way described, after 
knowing it to he in the road, the verdict 
Is none too large. But such trifling with 
human life ought not to be presumed; 
and there was no proof of it, either di- 
rect or circumstantial. This is not a case, 
however, for interfering upon the ground 
of excessive damages. The only question 
which seems to be open for our considera- 
tion is that of negligence. This respects 
both parties. It is quite necessary to 
drive at a moderate pace, and look out 
against accidents to children and others, 
in a populous village or city. See McAl 
lister V. Hammond, 6 Cow. 342, and per 
Laavre.nce, J., in Learae v. Bray, 3 East, 
597. But this accident happened in the 
country, where was a solitary house. A 
child belongingto it happened to be in the 
road, a thing most imprudently allowed 
by its parents, and what could have been 
easily prevented bj' ordinary care. Trav- 
elers are not prepared for such things. 
They therefore trot their horses. They 
are warrantabl.y inattentive to small ob- 
jects in the road, which they may be in- 
capable of seeing, in the course of a drive 
Jor miles through the country among a 
sparse population. To keep a constant 
lookout would be more than a driver 
could do, even if he were continually 
standing and driving on a walk. Yet to 
this the matter must come, if he ia to take 
all the responsibility. The roads would 
thus become of very little use in the line 
'or which they were principally intended. 



It seems to me that the defendants exer- 
cised all the care which, in the nature of 
this case, the law required. If so, it is a 
case of mere unavoidable accident, for 
which they are not liable. Dygert v. 
Bradley, 8 Wend. 469, 472, 473; Clark v. 
Foot, 8 Johns. 329; Panton v. Holland, 
17 Johns. 92. 

Was the plaintiff guilty of negligence? 
His counsel seemed to think he made a 
complete exception to the general rule 
demanding care on his part, bj' reason of 
his extreme infancy. Is this indeed so? 
A snow path in the public highway is 
among the last places in this countrj' to 
which such a small child should be al- 
lowed to resort, unattended by any one of 
suitable age and discretion. Tlie custody 
of such a child is confided by law to its 
parents, or to others standing in their 
place; and it is absurd to imagine that it 
could be exposed, in the road, as this child 
was, without gross carelessness. It Is the 
extreme of folly even to. turn domestic 
animals upon the common highway. To 
allow small children to resort there alone 
is a criminal neglect. It is true that this 
confers no right upon travelers to com- 
mit a voluntary injury upon either, nor 
does it warrant gross neglect; but it 
seems to me that to make them liable for 
anything short of that would be contra- 
ry to law. The child has a right to the 
road for the purpose of travel, attended 
by the proper escort. But at the tender 
age of two or three years, and even more, 
the infant cannot personally exercise that 
degree of discretion which becomes in- 
stinctive at an advanced age, and for 
which the law must make him responsi- 
ble, through others, if the doctrine of mut- 
ual care between the parties using the 
road is to be enforced at all in his case. 
It is perfectly well settled that, if the par- 
ty injured by a collision on the highway 
has drawn the mischief upon himself by 
his ov\-n neglect, he is not entitled to an 
action, even though he be lawfully In the 
highwaj' pursuing his travels, (Rathbun 
V. Payne, 19 Wend. 399; Burckle v. Dock 
Co., 2 Hall, 151 ;) which can scarcely be 
said of a toppling infant, suffered by his 
guardians to be there, either as a traveler 
or for the purpose of pursuing his sports. 
The application may be harsh when made 
to small children, as the.v are known to 
have no personal discretion. Common 
humanity is alive to their protection; 
but the.y are not, therefore, exempt from 
the legal rule when they bring an action 
for redress; and there is no other way of 
enforcing it, except by requiring due care 
at the hands of those to whom the law 
and the necessity of the case has delegat- 
ed the exercise of discretion. An infant is 
not sui Juris. He belongs to another, to 
whom discretion in the care of his i)er- 
son is exclusivel.v confided. That person 
is keeper and agent for this purpose; and, 
in respect to third persons, his act must 
be deemed that of the infant; his neglect, 
the infant's neglect. Suppose a hopeless, 
lunatic, suffered to stray by his commit- 
tee, lying in the road like a log, shall 
the traveler whose sleigh unfortunately 
strikes him be made amenable in dam- 
ages? The neglect of the committee tc 
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whom his custody is confided shall be im- 
puted to him. It is a mistake to suppose 
that because the party injured is incapa- 
ble of personal discretion he is therefore 
above all law. An infant or lunatic is li- 
able personally for ■wrongs which he com- 
mits against the person and property of 
others. Bullock v. Babcock, 3 Wend. 391, 
394. And, when he complains of wrongs 
to himself, the defendant has a right to 
insist that he should not have been the 
heedless instrument of his own injury. 
He cannot, more than any other, make a 
profit of his own wrong. Volenti Don 
fit Injuria. If his proper agent and guard- 
ian has suffered him to incur mischief, it is 
much more fit that he should look for re- 
dress to that guardian than that the lat- 
ter should negligently allow his ward to 
be in the way of travelers, and then har- 
ass them in courts of justice, recovering 
heavy verdicts for his own misconduct. 
Thecounselfor the plaintiff probably have 
the advantage of saying that the neglect 
of an infant has not, in any reported case, 
ever been allowed by w^ay of defense in an 
action for negligentl.v injuring him. But 
so far there is an equal advantage on the 
other side. The defense has not been de- 
nied in any hook of Reports. The defend- 
ant has also another advantage. The 
Reports expressly say that negligence may 
be predicated of an infant or lunatic. All 
the cases agree that trespass lies against 
an infant. That was adjudged in Camp- 
bell v. Stakes, 2 Wend. 137, and Bullock 
V. Babcock, before cited. And it is equally 
■well settled that ■where an injury is free 
from all negligence, as if it arise from in- 
evitable accident, there trespass does not 
lie. Weaver v. Ward, Hob. 134; Marcv, 
J., in Bullock v. Babcock, 3 Wend. 393; 
Dygert v. Bradley, before cited. 

The cases maintaining trespass against 
an infant, thei-efore, imply that he may be 
guilty of negligence. Trover will also lie 
for a mere nonfeasance, e. ff., a non-deliv- 
ery of goods, where they do not come to 
the infant's hands by contract. Law- 
RE.\CE, J., in Jennings v. Rundall, 8 Term 
R. 337; Oampbell v. Stakes, 2 Wend. 143. 
The cases most favorable to infants all 
agree in that: and so, where the contract 
of bailment to an infant has expired, it 
was agreed that, on non-delivery, the 
o^wner may maintain detinue, replevin, or 
trover. Penrose v Curren, 3 Rawle, 3.51; 
and see per Rogers, J., Id. .354. It vvas 
said trespass lies against an infant, though 
only four years of age, (25 Hen. VI. 116, 
per Waxsford,) though this is put by 
Brooke with a qiisere. Brooke, Abr. "Co- 
roue, "pi. 6. No doubt, however, he may 
bring a suit at any age; and, if that suit 
depends upon a condition on his side, he 
must show that it was performed. It 
was said in Stowel v. Zouch, Plow. 
364, if an infant lord, who has title to en- 
ter from mortmain, does not enter within 
the year, he shall be bound by his laches; 
"for there he had but title to a thing 
which never was in him." To warrant an 
action he must have entered within the 
year, and, not having done so, he could 
have no remedy. Several like instances 
are put in the same page, which are also 
collected and arranged in 9 Vin. Abr. " En- 



fant," B 2, pis. 7, 8, p. 376, of the octavo 
edition. But it is plain, in the nature of 
things, that, if an infant insist on a right 
of action, he must show a compliance with 
the conditions on which his right is to 
arise, and this is entirely irrespective of his 
age. Lands descend to an infant of a year 
old, and he is bound to make a share of 
the partition fence. He neglects to do so, 
whereby his neighbor's cattle enter and 
trespass upon the land. No one would 
think of contending that his neighbor 
must therefore be deprived of his defense. 
The infant has neglected to fulfill the con- 
dition on which he could sue, or his guard- 
ian has done so, which is the same thing. 
He might as well sue because his neighbor 
had left a gate on his own premises open, 
through which the infant had crept, and 
fallen into a pit and hurt himself. The 
man has a right to keep his gate open, 
and the child's parents must keep him 
away. But one has no plainer right to 
walk about his own premises, and open 
and shut his own gates, than he has to 
travel in the highway with his horses. An 
infant creeps into the track from your field 
to your barn, and is injured by your driv- 
ing a load of hay along the path ; are you 
to be deprived of all excuse in an action 
for the injury? The argument for this 
plaintiff goes quite too far and proves too 
much. It was said that drivers are bound 
to suppose that small children may be in 
the road, and, as all the care lies on the 
side of the former, damages follow ol 
course for every injury to the latter. Sup- 
pose an infant suddenly throws himself 
in the way of a sleigh, a wagon, or a 
railroad car, by which his limb is fract- 
ured, it may be said, with equal force, 
he is incapable of neglect. So if he be al- 
lowed to travel the road alone in the 
dark. The answer to all this is, the law 
has placed infants in the hands of vigi- 
lant, and generally affectionate, keepers, 
their own parents; and if there be any 
legal responsibility in damages, itlies upon 
them. 

The illustration sought to be derived 
from the law in respect to the injury ol 
animals turned or suffered to stray into 
the street does not strike me as fortunate. 
If they be there without any one to at- 
tend and take care of them, that is a de- 
gree of carelessness in the owner which 
would i^reclude his recovery of damages 
arising from mere inattention on the 
side of the traveler. Indeed, it could rare- 
ly be said that animals entirely unattend- 
ed are lawfully in the roads or streets at 
all. They may be driven along the road 
by the owner or his servants; but if al- 
lowed to run at large for the purpose ol 
grazing, or any other purpose, entirely un- 
attended, and yet travelers are to be made 
accountable in all cases of collision, such 
a doctrine might supersede the use of the 
road, so tar as comfort or expedition is 
concerned. The mistake lies in supposing 
the injury to be willful, to arise from some 
positive act, or to be grossl.v negligent. 
Such an injur.v is never tolerated, be negli- 
gence on the side of the party injured what 
it may. Clay v. Wood, 5 Esp. 44; Rathbnn 
V. Payne, before cited. But where it 
arises from mere inadvertence on the side 
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of tho traveler, he Is always excused by 
the law on showing that there was equal 
or greater neglect on the side of his ac- 
cuser. 

It is impossible to say, then, that the 
accuser was not himself the author of the 
injury which he seeks to father upon an- 
other. My difficulty in the case at bar is 
to find the least color for imputing gross 
negligence, or, indeed, any degree of negli- 
gence, to the defendants. But, if there 
were any, there was, I think, as much and 
more on the side of the plaintiff. It there- 
fore seems to me that here was a good de- 
fense estaiilished at the trial, on the 
ground that the defendants being free from 
gross neglect, and the plaintiff being guilty 
of great neglect on his part, — indeed, be- 
ing unnecessarily, not to say illegally, oc- 
cupying the road, having no right there, 
(for he does not appear to have been trav- 
eling, or even on the laud which belonged 
to his family,) — the injury was a conse- 
quence of his own neglect, at least such 
neglect as the law must impute to him 
through others. 

Again. I collect from the evidence that 
Newell had demised the team for a term 
of two years, which was unexpired at the 
time of the injury, to his son-in-law and 
CO defendant, Roper. Newell then had no 
control of the team, and cannot be made 
liable without proof of positive and active 
concurrence in the injury, — a thing for 
which there is no pretense in the proof, 
and wrhich implies a barbarous temper, 
which the law cannot presume in anyone. 
He, at least, should have been acquitted 
by the jury. He neither actuallj' partici- 
pated in the management of the team nor 
could his interference have been legally 
efficient to prevent mischief. He had no 
lawful control of the horses. Eoper was 
the exclusive owner pro bac vice. The ev- 
idence, at the time when the motion was 
made Co allow the jury to pass upon the 
case of Newell, had made out nothing act- 
ual against him, if Roper, the driver, may 
be said to have been implicated as a 
wrong-doer. But Newell might, at this 
stage, perhaps have been regarded by the 
jury as owner of the horses, and Roper as 
his servant. The lease was not in ])roof. 
Constructively, his liability would follow 
from the neglect of his servant; and in 
this view it cannot be said there was no 
evidence against him. It is only where 
the evidence totally fails as to one whose 
case can be separated from the other that 
he is entitled to be acquitted for the pur- 
pose of being sworn as a witness for his 
co-defendant. 

The motion for a nonsuit, which fol- 
io wed, seems to have been the raoin proper 
one; for I have been utterly unable to see 
that, so far, the evidence had made out 
any neglect, or the semblance of neglect, 
on the part of the defendants, while it had 
established clear neglect on the other side. 
But this question has been sufficiently 
dwelt upon in connection with the defend- 
ants' proofs, and that which the plaintiff 
adduced, at the close of the cause. It was 
enough if the cause of action was then 
made out, although the judge might have 
refused to nonsuit. It appears to me it 
was not. It follows that a new trial 



should be granted. The costs snould, I 
think, abide the event; for the judge erred 
in omitting to nonsuit the plaintiff. The 
case was certainly not made better tor the 
plaintiff by the subsequent evidence. It is 
not, therefore, merely the case of a verdict 
against the weight of evidence, which 
calls for payment of costs. 

New trial granted, costs to abide the 
event. 



(53 N. J. Law, 446, 19 Atl. Rep. 1102.) 

Newman v. Phillipsburg Horse-Car 

R. Co. 

{Supreme Court of New Jersey. June 5, 1890.) 

1. Negligence — Injukies to Child — Imputed 

Negligence. 
An infant of tender years is not to be charged 
with the negligence of the person having it in 
charge. 

2. Same — Street Railroads. 

The plaintiff, about two years of age, being un- 
der the care of her adult sister, wandered onto 
the track of the horse railroad, and was there 
run over by the carelessness of the driver of the 
car. Held, that plaintiff's right of action was 
not lost, even if the sister's carelessness of super- 
vision, in part, was the cause of her injury. 

{SijUabus by the Court.) 

Case certified from circuit court, Warren 
county; before Chief Justice Beasley. 

The plaintiff was a child 2 years of age. 
She was in the custody of her sister, who 
was 22. The former, being left by herself 
for a few minutes, got upon the railroad 
track of the defendant, and was hurt by 
the car. The occurrence took place in a 
public street of the village of Phillips- 
burgh. The carelessness of the defendant 
was manifest, as at the time of the acci- 
dent there was no one in charge of the 
horse drawing the car; the driver being 
in the car, collecting fares. The circuit 
judge submitted the three following prop- 
ositions to this court for itsadvisory opin- 
ion, viz.: "First, whether the negligenctj 
of the persons in charge of the plaintiff, an 
infant minor, should be imputed to the 
said plaintiff; seconri, whether the con- 
duct of the persons in charge of the plain- 
tiff at the time of the injury complained 
of was not so demonstrably negligent 
that the said circuit court should have 
nonsuited the plaintiff, or that the court 
should have directed the jury to find for 
the defendant; tliird, whether a new trial 
ought not to be granted on the ground 
that the damages awarded areexcessive. " 

Argued November term, 1S.S9. 

Sliipman & Son, for plaintiff. William 
B. Morrow, for defendant. 

Beasi.ey, C. J., (after stating the facta 
as above.) There is but a single question 
presented b,v this case, and that question 
plainly stands among the vexed questions 
of the law. The problem is whether an 
infant of tender years can be vicariously 
negligent, so as to deprive itself of a reme- 
dy that it would otherwise be entitled to. 
In some of the American states this (ques- 
tion has been answered by the courts in the 
affirmative, and in others in the negative. 
To the former of these classes belongs the 
decision in Hartfield v. Uoper, reported 
in 21 Wend. 615. This case appears to have 
been one of first impression on this sub- 
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ject; and it is to be regarded not only as 
the precursor, but as the parent, of all the 
cases of the same strain that have since 
appeared. Tlie inquiry with respect to 
the effect of thenegligeuceof the custodian 
o! the infant, too young to be intelligent 
of situations and circumstances, was di- 
rectly presented for decision in the primary 
case thus referred to; for the facts were 
these, riz. : The plaintiff, a child of about 
two years of age, was standing or sitting 
in the snow in a public road, and in that 
situation was run over by a sleigh driven 
by the defendants. The opinion of the 
court was that, as the child was permit- 
ted by its custodian to wander into a po- 
sition of such danger, it was without 
remedy for the hurts thus received, unless 
they were voluntarily inflicted, or were 
the product of gross carelessness on the 
part of the defendants. It is obvious that 
the judicial theory was that the infant 
was, through the medium of its custo- 
dian, the doer, in part, of its own mis- 
fortune, and that consequently, by force 
of the well-known rule under such condi- 
tions, he had no right to an action. This, 
of course, was visiting the child for the 
neglect of the custodian ; and such inflic- 
tion is justified in the case cited in this 
wise: "The infant, " says the court, "is 
not sui Juris. He belongs to another, to 
whom discretion in the care of his person 
is exclusively confided. That person is 
keeper and agent for this purpose; in re- 
spect to third persons, his act must be 
deemed that of the infant; his neglect, the 
infant's neglect. " It will be observed 
that the entire content of this quotation 
ia the statement of a single fact, and a 
deduction from it; the premise being that 
the child must be iu the care and charge 
of an adult, and the inference being that 
for that reason the neglects of the adult 
are the neglects of the infant. But surely 
this is conspicuously a Don secjuitur. 
How does the custody of the infant justify 
or lead to the imputation of another's 
fault to him? The law, natural and civil, 
puts the infant under the care of the 
adult; but how can this right to care for 
and protect be construed into a right 
to waive or forfeit any of the legal rights 
of the infant? The capacity to make such 
waiver or forfeiture is not a necessary or 
even convenient incident of this office of 
the adult, but on the contrary is quite in- 
consistent with it; for the power to pro- 
tect is the opposite of the power to harm, 
either by act or omission. In this ease, in 
21 Wend. 615, it is evident that the rule of 
law enunciated by it is founded in the the- 
ory that the custodian of the infant is the 
agent of the infant. But this is a mere 
assumption, without legal basis; for such 
custodian is the agent, not of the infant, 
but of the law. If such supposed agency 
existed, it would embrace many interests 
of the infant, and could not be confined 
to the single instance where an injury is 
inflicted by the co-operative tort of the 
guardian. And yet it seems certain that 
such custodian cannot surrender or im- 
pair a single right of any kind that is vest- 
ed in the child, nor impose any legal bur- 
den upon it. If a mother, traveling with 
her child in her arms, should agree with a 



railway company that. In case of an acci- 
dent to such infant by reason of the joint 
negligence of herself and the company, the 
latter should not be liable to a suit by 
the child, such an engagement would be 
plainly invalid on two grounds: First, 
the contract would be contra bonoa 
mores; and, second, because the mother 
was not the agent of the child, authorized 
to enter into the agreement. Nevertheless 
the position has been deemed defensible, 
that the same evil consequences to the in- 
fant will follow from the negligence of the 
mother, in the absence of such supposed 
contract, as would have resulted if such 
contract should have been made, and 
should have been held valid. 

In fact, this doctrine of the imputability 
of the misfeasance of the keeper of a child 
to the child itself is deemed to be a pure 
interpolatioii into the law; for, until the 
case under criticism, it was absolutely un- 
known, nor is it sustained by legal analo- 
gies. Infants have always been the par- 
ticular objects of the favor and protection 
of the law. In the language of an ancient 
authority, this doctrine is thus expressed' 
"The common principle is that an infant, 
in all things which sound in his benefit, 
shall have favor and preferment in law ae 
well as another man, but shall not bt prej- 
udiced by anything to his disadvantage." 
9 Vin. Abr. 374. And it would appear to 
be plain that nothing could be more to the 
prejudice of an infant than to convert, by 
construction of law, the connection be- 
tween himself and his custodian into an 
agency to which the harsh rule of respon- 
deat superior should be applicable. The 
answerableness of the principal for the 
authorized acts of his agent is not so much 
the dictate of natural justice as of public 
policy, and has arisen, with some proprie- 
ty, from the circumstances that the crea- 
tion of the agency is a voluntary act, and 
that it can be controlled and ended at the 
will of its creator. But intherelatibnship 
between the infant and its keeper all these 
decisive characteristics are wholly want- 
ing. The law imposes the keeper upon the 
child, who of course can neither control 
nor remove him ; and the injustice, there- 
fore, of making the latter responsible in 
any measure whatever for the torts of the 
former, would seem to be quite evident 
Such subjectivity would be hostilein every 
respect to the natural rights of the infant, 
and consequently cannot with any show 
of reason be introduced into that provis- 
ion which both necessity and law estab- 
lish for his protection. Nor can it be said 
that its existence is necessary to give just 
enforcementto therights of others. When 
it happens that both the infant and its 
custodian have been injured by the co- 
operative negligence of such custodian and 
a third party, it seems reasonable, at least 
in some degree, that the latter should be 
enabled to say to the custodian: "You 
and I, by our common carelessness, have 
done this wrong, and therefore neither 
can look to the other for redress." But 
when such wrong-doer says to the infant: 
"Your guardian and I, by our joint mis- 
conduct, havebrought this lossupon you; 
consequently, you have no right of action 
against me, but you must look for Indem- 



NEGLIGENCE, 



233 



nification to your guardian alone,"— a 
proposition is stated tli&t appears to be 
without any basis eltlier in good sense or 
law. Tlie fonversion of tlie infant, who 
is entirely free fron) fault, into a wrong- 
doer, by imputation, is a logical contriv- 
ance uncongenial M'ith the spirit of juris- 
prudence. The sensible and legal doctrine 
is tnis: An infant of tender years cannot 
lie chaiged with negligence, nor can he be 
so charged with the commission of such 
fault by substitution, for he is incapable 
of appointing an agent; the consequence 
being that he can in no case be considered 
to be the biamabls cause, either in whole 
or ill part, of liis own injury. There is 
no injustice nor hards^hip in requiring all 
wronn-doers to be answerable to a person 
who is incapablo either of self-protection, 
or o' be'nir a parti:;ipator in their misfea- 
sance No- is it to be overlooked that 
the theory here repudiated, if it should 
be aO'^pted, would go the length of 
making an infant in its nurse's arms an- 
Bwerab'e for all the negligences of such 
nurso ■while thus employed in its service. 
Every person so damaged by tlie careless 
eustodinn woulJ be entitled to his action 



against the infant. If the neglects of the 
guardian are to be regarded as the neglects 
of the infant, as was asserted in the New 
York decisions, it would, from logical ne- 
cessity, follow that theinfant must indem- 
nify those who should be harmed by such 
neglects. That such a doctrine has never 
prevailed is conclusively shown by the fact 
that in the reports there is no indication 
that such a suit has ever been brought. 

It has already been observed that judi- 
cial opinions touching the subject just dis- 
cussed are in a state of direct antagonism, 
and it would therefore serve no useful pur- 
pose to refer to any of them. It is suffi- 
cient to say that the l3ading text-writers 
have concluded that the weight of such 
authority is adverse to the doctrine that 
an infant can become in any wise a tort- 
feasor bv imputation. 1 Shear. & R. Neg. 
§7.t; Wliart. Neg. §311; 2 Wood, Ry. Law, 
1284. In our opinion, the weight of rea- 
son is in the same scale. 

It remains to add that we do not think 
the damages so excessive as to place the 
verdict under judicial control. 

Let the circuit court be advised to ren- 
der judgment on the finding of the jury. 



(Thr following cases follow Hartfield v. Roper, 21 Wend. 615 : Casey v. Smith, 1.53 Mass. 294, 25 
N. E. Rep. 734: Wright v. Railroad Co., 4 Allen, 283; O'Brien v. McGlinchy, 68 Me. 552; Fitzgerald v. 
Railroal Co , 29 Minn. 336, 13 N. W. Rep. 168; Jlangam v. Railroad Co., 38 N. Y. 455. The following 
cases are to the contrary: Railroad Co. v. Schuster, 113 Pa. St. 412, 6 Atl. Rep. 269; Daley v. Railroad 
Co., 26 Conn. 5;! : TTvmore v. Mahaska Co., 78 Iowa, 396, 43 N. W. Rep. 264; Railroad Co. v. Snvder, 18 
Ohio St. 408; Winters v. Railroad Co., 99 Mo. 509, 13 S. W. Rep. 653; Shippy v. Au Sable, [Mich.] 
48 N. W. Rep. 5S4; Railroad Uo. v. Wilcox, [111. Sup.] 27 N. B. Rep. 899; Robinson v. Cone, 22 Vt. 214.) 



Imputation of negligence to passenger- 
no"w overruled. 



-Former Bnglisli doctrine 



(L. R. 13 App. Caa. 1.) 

Mills et a', v. Armstrong et al. 

The Beknina. 

{House of Lords. Feb. 24, 1888.) 

I. Negligence — Conteibutokt — iMpnTED to Pas- 

SEXGE. 

The negligeuce of tha persons in charge of a 
public conveyance cannot be imputed to apassen- 
ger theruin who is injured by the joint negli- 
gence of such persons and those in charge of an- 
other conveyance, to defeat his action against the 
latt.er. Thorogood v. Bryan, S C. B. 115, and 
Armstrong v. Railroad Co., L. R. 10 Exch. 47, 
overruled. 
3. Same— Collision Causing Death. 

A collision occurred between two steam-ships 
throusrh the negligence of the masters and crews 
of both vessels ; and a passenger and one of the 
crew of one steam-ship, neither of whom had any 
thing to do with the negligent navigation, were 
drowned. Held, that actions would lie against 
the owners of the other vessel to recover for 
such deaths under a statute (9 & 10 Vict. c. 93) 
giving a right of action to personal representa 
tlves of a deceased person for injuries causing his 
death, and that the admiralty rule of half dam- 
apes wat not applicable. 

Appeal from court of appeal. 

Actions b;' the personal representatives 
of J. H.Armstrong and M..\.Toeg against 
tht owners of the steam-ship Bernina, to 
recover foi the death of such persons, 
caused by in juries received in a collision be- 
tween the steam-ships Bernina and Bu- 
ehire, which collision was due to the neg- 
ligence of the officers and crews of both 



vessels. The action was bought in admi- 
ralty under " Lord Campbell's Act, " (9 & 10 
Vict. c. 9:^,) which gives a right of action 
to the personal representatives of a de- 
ceased person for in juries causing his death. 
At the time of the collision Armstrong was 
the first engineer of the Bushire, and Toeg 
was a passenger thereon, but neither of 
them had anything to do with the negli- 
gent navigation of the vessel. The court 
below gave judgment for defendants on 
the authority of Thorogood v. Bryan. S 
C. B. ll,"). On appeal, the judgment was 
reversed by the court of appeal, which 
overruled Thorogood v. Bryan. Defend- 
ants appealed. 

Sir Wnlter Phillimore and .7. Gnrell 
Barnes, for appellants. Mr. lUwknill, Q. U., 
{A. E. Nelson, with him,) for respondents. 

Lord HRTtscnELL. My lords, this ap- 
peal arises from a special case stated in 
actions in which the respondents are plain- 
tiffs. They are both actions brought un- 
der Lord Campbell's act to recover dam- 
ages against the appellants for the loss 
sustained owing to the deaths of the per- 
sons of whom the respondents are the per- 
sonal representatives, and who, it is al- 
leged, lost tlieirlives through theuegligence 
of the appellants. The appellants are the 
owners of the steam-ship Bernina, be- 
tween which vessel and the steain-ship 
Bushire a collision to(jk place, which led 
to the loss of 15 persons who were on 
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board the latter vessel. It Is admitted 
that the collision was caused by the fault 
or default of the masters and crews of both 
vessels. J. H. Armstrong, whose admin- 
istratrix one of the respondents is, was a 
mejiiber of the crew of the Bushire, but 
had nothing to do with its careless nav- 
igation. M. A. Toeg, of whom the other 
respondent is administratrix, was a pas- 
senger on board the Bushire. 

The question arises whether, under these 
circumstances, the appellants are liable. 
The appellants having, as they admit, 
been guilty of negligence from which the 
respondents have suffered loss, a prima 
facie case of liability is made out against 
them. How do they defend themselves? 
They do not allege that those whom the 
respondents represent were personally 
guilty of negligence which contributed to 
the accident. Nor, again, do they allege 
that there was contributory negligence 
on the part of any third person standing 
In such a legal relation towards the de- 
ceased men as to cause the acts of that 
third person, on principles well settled in 
our law, to be regarded as their acts ; as, 
e. g., the relation of master and servant, 
or employer and agent, acting within the 
scope of his authority. But they rest 
their defenses solely upon the ground that 
*hose who were navigating the vessel in 
which the deceased men were being car- 
ried -were guilty of negligence, without 
which the disaster would not have oc- 
curred. In support of the proposition 
that this establishes a defense, they rely 
ui)on the case of Thorogood v. Bryan, 8 
C. B. 115, which undoubtedly doessupport 
their contention. This case was decided 
as long ago as 1849, and has been followed 
in some other cases ; but, though it was 
early subjected to adverse criticism, it 
has never come for revision before a 
court of appeal until the present occa- 
sion. That action was one brought under 
Lord Campbell's act ajjainst the owner of 
an omnibus by which the deceased man was 
run over and killed. Tlieomnibusin which 
he had been carried had set him down in 
the middle of the road instead of drawing 
up to the curb, and before he could get 
out of the way he was run over by the de- 
fendant's omnibus, ■which was coming 
along at too rapid a pace to be able to 
pull up. The learned judge directed the 
jury that, "if they were of opinion that 
want of care on the part of the driver of 
Barber's omnibus in not drawing up to 
the curb to put the deceased down, or want 
of care on the part of the deceased himself, 
had been conducive to the injury, in either 
of those cases, notwithstanding the de- 
fendant, by her servant, had been guilty 
of negligence, their verdict must be for 
the defendant. " The jury gave a verdict 
for the defendant, and the question was 
then raised, on a rule for a new trial on 
the ground of misdirection, whether the 
ruling of the learned judge was right. The 
court held that it was. 

It is necessary to examine carefully the 
reasoning by which this conclusion was 
arrived at. Coltman, J., said: "It ap- 
pears to me that, having trusted theparty 
by selecting the particular conveyance, 
the plaintiff has so far identified himself 



with the owner and her servants that. If 
any injury results from their negligence, he 
must be considered a party to it. In 
other words, the passenger is so far iden- 
tified with the carriage in which he is trav- 
eling that want of care of the driver will 
be a defen.se of the driver of the carriage 
which directly caused the injury. " Madle 
and Vaughn Williams, .IJ., also dwelt 
upon this view of the identification of the 
passenger with the driver of the vehicle in 
which he is being carried. The former 
thus expressed himself: "I incline to 
think that for this purpose the deceased 
must be considered as identified with the 
driver of the omnibus in which he volun- 
tarily became a passenger, and that the 
negligence of the driver was the negligence 
of the deceased." Vaughn Williams, J., 
said : " I think the passenger must for this 
purpose be considered as identified with 
the person having the management of the 
omnibus he was conveyed by. " 

With the utmost respect for these emi- 
nent judges, I must say that I am unable 
to comprehend this doctrine of identifica- 
tion upon which they lay so much stress. 
In what sense is the passenger by a public 
stage-coach, because he avails himself of 
the accommodation afforded by it, iden- 
tified witli the driver? Thelearned judges 
manifestly do not mean to suggest 
(though some of the language used would 
seem to bear that construction) that he 
passenger is so far identified with the 
driver that the negligence of the latter 
w^ould render the former liable to third 
persons injured by it. Ipresume that they 
did not even mean that the identification 
is so complete as to prevent the passenger 
from recovering against the driver's mas- 
ter; though, if "negligence of the owner's 
servants is to be considered negligence 
of the passenger," or if he "must be con- 
sidered a party" to their negligence, it is 
not easy to see why it should not be a bar 
to such an action. In short, as far as I 
can see, the identification appears to be 
effective only to the extent of enabling 
another person, whose servants have 
been guilty of negligence, to defend him- 
self by the allegation of contributory neg- 
ligence on the part of the person injured. 
But the very question that had to be de- 
termined was whether the contributory 
negligence of the driver of the vehicle was 
a defense, as against the passenger, when 
suins another wrong-doer. To say that 
it is a defense because the passenger is 
identified with the driver appears to me 
to beg the question, when it is not sug- 
gested that this identication results from 
any recognized principles of law, or has 
any other effect than to furnish that de- 
fense, the validity of which was the very 
point in issue. Two persons may no 
doubt be so bound together by the legal 
relation in which they stand to each other 
that the acts of one may be regarded by 
the law as the acts of the other. But the 
relation between the passenger in a pub- 
lic vehicle and the driver of it certainly is 
not such as to fall within any of the rec- 
ognized categories in which the act of 
one man is treated in law as the act ol 
another. 

I pass now to the other reasons given 
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for the judgment In Thorogood v. Bryan. 
Maule, J., says: -On the part of the 
plaintiEf, it is suggested that a passenger 
in a public conveyance has no control 
over the driver. But I think that cannot 
with propriety be said. He selects the 
conveyance. He enters into a contract 
with the owner, whom, by his servant, 
the di-iver, he employs to drive him. If 
he is dissatisfied with the mode of convey- 
ance, he is not obliged to avail himself of 
it. But, a.s regards the present plaintiff, 
he is not altogether without fault. He 
chose his own conveyance, and must take 
the Consequences of any default on the 
part of the driver whom he thought fit to 
trust. " 

1 confess that I cannot concur in this 
reasoning. I do not think it well founded, 
either in law or in fact. What kind of con- 
trol has the passenger over the driver 
which would make it reasonable to hold 
the former affected by the negligence of 
the latter? And is it anymore reasonable 
to hold him so affected because he chose 
the mode of conveyance,— that is to say, 
drove in an omnibus rather than walked, 
or took the first omnibus that passed him 
instead of waiting for another? And, 
when it is attempted to apply this reason- 
ing to passengers traveling in steam-ships 
or on railw.Mys, tlie unreasonableness of 
such a doctrine is even more glaring. 

The only other reason given is contained 
in the judgment of Ckesswell, J., in these 
words: "If the driver of the omnibus the 
deceased was in had, by his negligence or 
want of due care and skill, contributed to 
an injury from a collision, his masterclear- 
ly could maintain no action; and I must 
confess I see no reason why a passenger 
who employs the driver to convey him 
stands in any better position." Surely, 
with deference, the reason for the difference 
lies on the very surface. If the master in 
such a case could maintain no action, it is 
because there existed between hiui andthe 
driver the relation of master and servant. 
It is clear that, if his driver's negligence 
alone had caused the collision, he would 
have been liable to an action for the in- 
jury resulting from it to third parties. 
The learned judge would, I imagine, in 
that case, have seen a i-eason why a pas- 
senger in the omnibus stood in a better 
position than the master of the driver. I 
have now dealt with all the reasons on 
which the judgment in Thorogood v. Bry- 
an was founded, and I entirely agree with 
the learned judges in the court below in 
thinking them inconclusive and unsatis- 
factory. 

I will not detain your lordships further 
on this part of the ease, beyond saying 
that I concur with the Judgments of the 
learned judges in the court below, and es- 
pecially with the very exhaustive judg- 
ment of the master of the rolls. 

It was suggested in the course of the ar- 
gument that Thorogood v. Bryan might 
bo supported on the ground that the alle- 
gation that the negligence which caused 
the injury was the defendant's was not 
proved, inasmuch as it was the defendant's 
negligence in conjunction with that of the 
driver of the other omnibus. It maybe 
that, as a pleading point, this would 



have been good. It is not necessary to 
express an opinion whethei it would or 
not. I do not think it would have been a 
defense on the merits if the facts had been 
properly averred. If, by a collision be- 
tween two vehicles, a person unconnected 
with either vehicle were injured, the own- 
er of neither vehicle, when sued, could 
maintain as a defense, "I am not guilty, 
because but for the negligence of another 
person the accident would not have hap- 
pened." And I do not see how this de- 
fense is anymore available as against a 
person being carried in one of the vehicles, 
unless the reasoning in Thorogood v. Bry- 
an be well founded. 

I have said that the decision in Thoro- 
good V. Bryan has not been unquestioned. 
I do not think it necessary to enter upon 
a minute consideration of the subsequent 
cases, after the careful and accurate ex- 
amination to which they have been sub- 
jected by the master of the rolls. The re- 
sult may be summarized thus: The 
learned editors of Smith's Leading Cases, 
WiUes and Keating, JJ., strongly ques- 
tioned the propriety of the decision. (See 
notes to Ashby v. White, 1 Smith, Lead, 
("as. 472.) Parke, B., whose dictum In 
Bridge v. Railway Co., 3 Mees. & W. 244, 
Williams, J., followed in directing the 
jury in Thorogood v. Bryan, appears to 
have doubted the soundness of the judg- 
ment in that case. Dr. Lushington, in 
The Milan, Lush. 388, expressed strongdis- 
approval of it; and though in Armstrong 
V. Railway Co., L. R. 10 Exch. 47, it was 
followed, Bramwell and Pollock, BB., 
to say the least, did not indicate sat- 
isfaction with it. I understand my noble 
and learned friend Lord Bramwell, after 
hearing this case argued, and maturely 
considering it, agrees with the judgment 
of the court below. In Scotland, the de- 
cision in Thorogood v. Bryan was pro- 
nounced unsatisfactory in Adams v. Kail- 
way Co., 3 Ct. Sess. Cas. 4th Ser. 215. In 
America it has been followed in the courts 
of some States, but it has often been de- 
parted from ; and, upon the whole, the 
view taken has been decidedly adverse to 
it. The latest case that I am aware of in 
that country is Little v. Hackett, fllli U. 
S. 3(i6, 6 Snp. Ct. Rep. 301.) That was a 
decision of the supreme court of the United 
States, whose decisions, on account of its 
high character for learning and ability, 
are always to be regarded with respect. 
Field, J., in delivering judgment, exam- 
ined all the English and American cases, 
and the conclusion adopted was the same 
as that at which your lordships have ar- 
rived. 

I have only this observation to add: 
The case of Waite v. Railway Co., El. Bl. 
& El. 719, was much relied on in the argu- 
ment for the appellants; but the very 
learned counsel who argued that case for 
the defendants, and all the judges who 
took part in the decision, were of opinion 
that it was clearly distinguishable from 
Thorogood v. Bryan, and did not involve 
a review of that case. I think they were 
right. 

As regards the other questions raised, 1 
have only to say that I think they were 
properly dealt with by the court below. 
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lam requested by my noble and learned 
friend Lord Bkamwei.l, who was unable 
to remain to read the opinion which he 
had prepared, to state that he concurs in 
the motion which I am about to make. 



I move your lordships that the Judgment 
of the court of appeals be affirmed, and 
the appeal be dismissed, with costs. 

Order appealed from affirmed, and ap- 
peal dismissed, with costs. 



(The authority of Thorogood v. Bryan, 8 C. B. 115, is also now generally denied In this country. 
See Railroad Co. v. Steiubrenner, 47 N. J. Law, 161; Robinson v. Railroad Co., 66 N. Y. 11; Little v. 
Hackett, 116 U. S. 366, 6 Sup. Ct. Rep. 391; Bunting v. Hogsett, 139 Pa. St. 363, 21 AtL Rep. 31, 33, 34; 
Noyes V. Boscawen, 64 N. H. 361, 10 Atl. Rep. 690: State v. Railroad Co., 80 Me. 430, 15 Atl. Rep. 36; 
Nesbit v. Town of Garner, 75 Iowa, 314, 39 N. W. Rep. 516; Railroad Co. v. Hogelaud, 66 Md. 149, 7 
Atl. Rep. 105 ; Railroad Co. v. Eadie, 43 Ohio SL 91, 1 N. E. Rep. 519. See, bowever, Brickell v. Rail 
road Co., 120 N. Y. 290, 24 N. E. Rep. 449.) 



6. Effect of acting under stress of peril to human life. 



(43 N. Y. 502.) 

EcKEKT V. Long Island R. Co. 

{Court of Appeals of New York. Jan. 24, 1871.) 

1. Negligence — Contributory — Effort to Save 

Life of Another in Peril. 

Negligence cannot be imputed by law to a per- 
son in his effort to save the life of another in ex- 
treme peril, unless made under such circum- 
stances aa to constitute rashness in the judgment 
of prudent persons. 
8. Same — ^Instructions to Jcrt. 

Plaintift's intestate, standing 50 feet from de- 
fendant's railroad track, suddenly discovered a 
small child on the track in front of an approach- 
ing train, and, without a moment's hesitation, 
ran to it, seized it, and threw it in safety from 
the track, but was struck and killed by the en- 
gine. Held, ill an action to recover damages for 
his death, that the court properly refused to 
charge that, if the deceased placed himself in 
peril from which he received the injury to save 
tne child, plaintiff could not recover, but properly 
left to the jury the question of whether the neg- 
ligence of Intestate contributed to his injury. 

Allen and Folger, JJ., dissenting. 

Appeal from supreme court, general 
term, second district. 

Action brought in the city court of 
Brooklyn by Anna Eckert, as administra- 
trix of Henry Eckert, deceased, against 
the Long Island Railroad Comijany, to 
recover damages for the death of her hus- 
band, caused by the alleged negligence of 
defendant. The testinioiiy of plaintiff's 
witnesses showed thattlie inte.state, while 
standing talking with a companion about 
50 feet from defendant's track in East New 
York, suddenly discovered a child three 
or four years old on the track at a cross- 
ing in front of a rapidly approaching 
train, and he immediately ran and seized 
It and threw it from the track, but befoi-e 
he could get clear of the track was struck 
by the locomotive and killed. Plaintiff's 
witnesses testified that the train was run- 
ning at full speed, and that no signal was 
given, which was denied by defendant's 
witnesses. Defendant asked a nonsuit 
on the ground of the contributory negli- 
gence of intestate, which was refused. The 
court also refused to charge, at defend- 
ant's request, that if deceased voluntarily 
placed himself in peril, from which he re- 
ceived the Injury, to save the child, 
whether the child was or was not in dan- 
ger, the plaintiff could not recover, and 
submitted to the jury the question wheth- 
er the negligence of deceased contributed 
to the accident. Defendant duly excepted. 
Verdict and judgment for plaintiff, which 



was affirmed upon appeal to the supreme 
court. Defendant appealed. 

Aaron J. Vanderpoel, for appellant. 
George G. Reynolds, for respondent. 

Grover, J. The important question in 
thi.s case arises upon the exception taken 
by the defendant's counsel to the denial 
of his motion for a nonsuit, made upon 
the ground that the negligence of the plain- 
tiff's intestate contributed to the injury 
that caused his death. The evidence 
showed that the train was approaching 
in plain view of the deceased, and had he 
for his own purposes attempted to cross 
the track, or with a view to save proper- 
ty placed himself voluntarily in a position 
where he might have received an injury 
from a collision with the train, hisconduct 
would have been grossly negligent, and 
no recovery could have been had for such 
injury. But the evidence further showed 
that there was a small child upon the 
track, who, if not rescued, must have 
been Inevitably crushed by the rapidly ap- 
proaching train. This the deceased saw, 
and he owed a duty of important obliga- 
tion to this child to rescue it from its ex- 
treme peril, if he could do so without in- 
curring great danger to himself. Negli- 
gence implies some act of commission or 
omission wrongful In Itself. Under the 
circumstances in which the deceased was 
placed, it was not wrongful lo him to 
make every effort in his power to res- 
cue the child, compatible with a reasonable 
regard for his own safety. It was his du- 
ty to exercise his judgment as to whether 
he could probably save the child without 
serious injury to himself. If, from the 
appearances, he believed that he could, it 
was not negligence to make an attempt 
so to do, although believing that possi- 
bly he might fail and receive an injury 
himself. He had no time for deliberation. 
He must act instantly, if at all, as a mo- 
ment's delay would have been fatal to the 
child. The law has so high a regard for 
human life that it will not impute negli- 
gence to an effort to preserve it, unless 
made under such circumstances as to con- 
stitute rashness in the judgment of pru- 
dent persons. For a person engaged in 
his ordinary affairs, or in the mere protec- 
tion of property, knowingly and volun- 
tarily to place himself in a position where 
he is liable to receive a serious injury, is 
negligence which will preclude a. recovery 
for an injury so received; but when the 
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exposure is for the purpose of savins life 
It is not wronjrful, and therefore not nes- 
ligent, unless sucli as to be regarded ei- 
ther rash or reclcles.s. Tlie jury were war- 
ranted in finding the deceased free from 
negiiffence under the rule as above stated. 
The motion for a nonsuit was therefore 
properly denied. That the jury were war- 
ranted in flndin2: the defendant guilty of 
reglii;enre in running the train in the man- 
ner it was running re(iuires no discussion. 
None of the exceptions taken to the charge 
(See, also, Spooner v. Raih-oad Co., 115 N. Y. 2 
506; PenQsylvania Co. v. Roney, 89 Ind. 453; Cottr 



as given, or to the refusals to charge as 
requested, affect the right of recovery. 
Upon the principle above stated, the 
judgment appealed from must be affirmed, 
with costs. 

Church, C. J., and Peokham and Rapal- 
Lo, JJ., concur. 

Allen, .1., wrote a dissenting opinion, 
in which Folger, J., concurred. 
Judgment affirmed. 

3, 31 N. E. Rep. 696; Linnehan v. Sampson, 126 Mass. 
ill V. Railroad Co., 47 W'is. 634, 3 N. W. Rep. 376.) 



IV. LIABILITY OF A MASTER FOR THE NEGLIGENCE OF HIS 

SERVANT. 



(64 N. T. 129.) 
Rounds v. Del^aware, L. & TV. R. Co. 

(Court of Appeals of K&o York. Feb. 1, 1876.) 

1. Master and Servant — Liability fok Wrong 
DoN'E ET Servant. 

The master is responsible civiliter for the 
wrongful act of his servant, causing injury to a 
third personj whether the act was one oE negli- 
gence or positive misfeasance, provided the serv- 
ant was at the time acting for the master, and 
within the scope of the business intrusted to 
him; and if, in the line of his duty, he is author- 
ized to use force, the master commits it to him to 
decide what degree of force he shall use, and is 
liable if, byhismisjudgmentand violence of tem- 
per, a degree of force is used, even though will- 
fully and recklessly, which is not required by the 
necessity of the occasion, and a third person is 
thereby injured. K, however, the servant, under 
guise and cover of executing his master's orders, 
willfully and designedly, for the purpose of ac- 
complishing his own independent, malicious, or 
wicked purposes, does an injury to another, the 
master is not liable, 
a. Same. 

In an action for personal injuries received by 
being run over by defendant's train, it appeared 
that plaintiff, a boy of 12 years, wrongfully on 
the platform of defendant's baggage-car, being 
told by the baggageman to get off while the train 
was in motion in the switch-yard, and protest- 
ing on account of the danger from wood-piles 
lying along the track, was kicked off by the bag- 
gageman, and, striking the wood pile, rolled un- 
der the train and was injured. Defendant had 
posted rules forbidding ail persons not employes 
to ride on the baggage-car, and requiring the 
baggageman to rigidly enforce them. Held, that 
It was a question for the jury whether the bag- 
gageman acted in the line of his duty, or will- 
fully and maliciously, outside of and in excess of 
his duty, and a finding for plaintiff should not be 
disturbed. 

Appeal from supreme coiirt, general 
term, third department. 

Action by (George M Rounds, by guard- 
Ian, etc., against the Delaware, Lacka- 
wanna & Western Railroad Company, for 
Injuries sustained by plaintiff by being 
kicked off of one of defendant's baggage- 
cars by the baggageman. Plaintiff, a boy 
12 years of age, jumped on the platform of 
the baggage-car in an empty train while 
It was being switciied in defendant's yard, 
and, being found by the baggageman 
while the train was in motion, was or- 
dered off: but, being unable to jump off 
without great danger from wood-piles on 
the side of the track, told the baggageman 



of such fact; whereupon the baggageman 
kicked him off, and plaintiff, striking 
against the wood-pile, rolled under the 
car, and his leg was crushed. A printed 
notice was posted up in the baggage-car, 
and another near where plaintiff was 
standing, as follows: "No person will be 
allowed to ride on the baggage-car except 
the regular trainmen employed thereon. 
Conductor and baggageman must see this 
order strictly enforced. " The posted time- 
cards contained anotlier notice, as fol- 
lows: "Train baggagemen must not per- 
mit any person to ride in the baggage-car 
except the conductor and newsagent con- 
nected with the train. Conductor an(' 
baggageman will be held alike accounta- 
ble for a rigid enforcement of this rule."^ 
Defendant asked a nonsuit on the ground 
that plaintiff was a trespasser, and was 
guilty of contributory negligence^ and that 
the act of the baggageman was willful 
and outside the line of his employment; 
which the court denied, ruling that it was 
a question for the jury whether the bag- 
gageman was acting within the authority 
of the company in putting plain tiff off, and 
whether he acted willfully and wrongfullj', 
to which defendant excepted. The court 
charged the jury that plaintiff was a tres- 
passer on the car, but if the baggageman, 
nevertheless, in the discharge of his dut.y, 
pushed him off the train in an improper 
manner, and at a dangerous place, defend- 
ant was liable; and also that, if the bag- 
gageman pushed plaintiff off the train, 
and, in doing so, was acting as the em- 
ploye of defendant, in good faith, in the 
discharge of a duty he owed the com- 
pany, defendant would be liable for the 
careless and negligent discharge of duty; 
but if he was acting willfully and mali- 
ciously towards plaintiff, outside of and 
in excess of hisduty.then thebaggageman. 
alone would be responsible in law for the 
consequences; to which defendant except- 
ed, and requested the court to modify the 
charge, or to charge that dpfen,dant was 
notliableif thebaggageman acted willfully 
and wantonly, without authority from 
defendant. Verdict and judgment for 
plaintiff. On appeal the judgment was 
affirmed by the general term. 3 Hun, 329, 
Defendant again appealed. 

Francis Kernan, for appellant. E. H. 
Prindle, for respondent. 
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Andrews, J. There is, at this time, but 
'ittle oonfiict ol judicial opinion in respect 
to the general rule by which the liability 
of a master Jor the misconduct of his serv- 
ant, resulting in injury to third persons, 
is to he tested and ascertained. In Hig- 
gins y. Turnpike Co., 46 N. Y. 23, tliis sub- 
ject was considered by this court, and the 
rule was declared to be that the master 
was responsible ciriliter for the wrongful 
act of the servantcausing injury to a third 
person, whether the act was one of negli- 
gence or positive misfeasance, provided 
the servant was at the time acting for the 
master and within the scope of the bu.si- 
ness intrusted to him. The master is lia- 
ble only for the authorized acts of the 
servant, and the root of his liability for 
the servant's acts is his consent, express 
or implied, thereto. When the master is 
to be considered as having authorized the 
wrongful act of the servant, so as to make 
him liable for his misconduct, is the point 
of difficulty. Where authority isconferred 
to act for another, without special limita- 
tion, it carries with it, by implication, au- 
thority to do all things necessary to Its 
execution; and when it involves the exer- 
cise of the discretion of the servant, or the 
use of force towards or against another, 
the use of such discretion or force is a part 
of the thing authorized; aud when exer- 
cised becomes, as to third persons, the dis- 
cretion and act of the mastpi ; and this, 
although the servant departed from the 
private instructions of the master, provid- 
ed he was engaged at the time iu doing 
his master's business, and was acting 
within the general scope of his employ- 
ment. It is not the test of the master's 
liability for the wrongful act of the serv- 
ant, from which injury to a third person 
has resulted, that he expressly authorized 
the particular act and conduct which oc- 
casioned it. In most cases, where the 
master has been held liable for the negli- 
gent or tortious act of the servant, the 
servant acted, not only without express 
authority to do the wrong, but in viola- 
tion of his duty to the master. 

It is, in general, sufficient to make the 
master responsible that he gave to the 
servant an authority or made it his duty 
to act in respect to the business in which 
he was engaged when the wrong was 
committed, and that the act complained 
of wai done in the course of his employ- 
ment. The master in that case will be 
deemed to have consented to and author- 
ized the act of the servant, and he will not 
be excused from liability, although the 
servant abused his authority, or was reck- 
less in the performance of his duty, or in- 
flicted an unnecessary injury in executing 
his master's orders. The master who puts 
the servant in a place of trust or responsi- 
bility, or commits to him the manage- 
ment of his business or the care of his 
property, is justly held responsible when 
the servaut, through lack of judgment or 
discretion, or from infirmity of temper, or 
under the influence of passion aroused by 
the circumstances and the occasion, goes 
beyond the strict line of his duty or au- 
thority, and inflicts an unjustifiable injury 
upon another. Butit is said that themas- 
ter is not responsible for the willful act of 



the servant. This is the languagoof some 
of the cases, and it becomes necessary to 
ascertain its meaning when used in defin- 
ing the master's responsibility. 

The case of McManus v. Crickett, 1 Bast, 
106, turned upon the form of the action, 
and the distinction between trespass and 
case; but Lord Kbnyon in pronouncing 
the judgment of the court said: "Where a 
servant quits sight of the object for which 
he was employed, and, without having 
in view his master's orders, pursues that 
which his own malice suggests, his mas- 
ter will not be liable for such acts." This 
language was cited with approval in 
Wright V. Wilcox, 19 Wend. 343; and the 
master was held not to be responsible 
where the servant, in driving his master's 
wagon along the highway, willfully 
whipped up his horses while the plaintiff's 
son, a young lad, was standing between 
the front and back wheels, attempting, 
with the implied permission of the serv 
ant, to get into the wagon, in conse- 
quence of which the boy was thrown 
down, run over, and Injured. The serv- 
ant was cautioned by a by-stander that if 
he did not stop he would kill the boy. 
The court, in the opinion delivered, as- 
sumed that the evidence showed that the 
servant whipped up the horses with a 
willful design to throw the boy off. The 
act of the servant was imminently dan- 
gerous, and it might reasonably be in- 
ferred from the evidence that he designed 
the injury which resulted from it. "The 
law," said C'owen, J., "holds such a will- 
ful act a departure from the master's busi- 
ness." So in Vanderbiit V. Turnpike Co., 
2 N. Y. 479, the master of the defendant's 
boat Intentionally ran Into the boat of 
the plaintiff, and the court held that this 
was a willful trespass of the master, for 
which the defendant was not liable. In 
Lyons v. Martin, 8 Adol. & E. 512, it was 
held that where a servant, merely au- 
thorized to distrain cattle damage-leas- 
ant, drives cattle from the highway into 
his master's close, and there distrains 
them, the master is not liable. In Mali v. 
Lord, 39 N. Y. 381, the act complained of 
was an illegal imprisonment of the plain- 
tiff by the servant of the defendant, and 
the court held that the authority to do 
the act could not be implied from the gen- 
eral employment of the servant. The im- 
prisonment, assuming that the suspicion 
upon which it was made was well found- 
ed, was illegal. The master could not 
lawfully has'e detained the defendant if 
he had been present, and the court were 
of the opinion that the servant could not 
be said to be engaged in liia master's busi- 
ness when he assumed to do what the mas- 
ter could not have done himself. See, al- 
so, Bolingbroke v. Ivocal Board, etc., L. 
R. 9 C. P. 575. It is quite useless to at- 
tempt to reconcile all the cases. The dis- 
crepancy between them arises not so 
much from a difference of opinion as to 
the rule of law on the subject aa from its 
application to the facts of a given case. 

It seems to be clear enough from the 
cases In this State that the act of the serv- 
ant causing actionable injury to a third 
person does not sul)ject the master to civil 
responsibility in all cases where it ap- 
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pears thnt the servant was at the time 
in the use of his master's property, or be- 
cause the act, in some general sense, was 
done while he was doing his master's busi- 
ness, irrespective oi the real nature and 
motive of the transaction. On the other 
hand, the master is not exempt from re- 
sponsibility in all cases on showing that 
the servant, without authority, designed 
to do the act or the injury complained of. 
It he Is authorized to use force against 
another, when necessary in executing his 
master's orders, the master commits it 
to him to decide what degree of force he 
shall use; and if, through misjudgment 
or violence of temper, he goes beyond the 
necessity of the occasion, and gives a 
right of action to another, he cannot, as 
to third persons, be said to have been acting 
without the line of his duty, or to have 
departed from his master's business. If, 
however, the servant, under guise and 
cover of executing his master's orders, and 
exercising the authority conferred upon 
him, willfully and designedly, for the pur- 
pose of accomplishing his own independ- 
ent, malicious, or wicked purposes, does 
an injury to another, then the master is 
not liable. The relation of master and 
servant, as to that transaction, does not 
exist between them. It is a willful and 
wanton wrong and trespass, for which 
the master cannot be held responsible; 
and, when It is said that the master is 
not responsible for the willful wrong of 
the servant, the language is to be under- 
stood as referring to an act of positive 
and designed injury, not done Tvith a 
view to the master's service or for the 
purpose of executing his orders. In this 
view, the judge at the trial correctly re- 
fused to qualify his charge, or to charge 
thatit"was sufficient to exemjitthe defend- 
ant from liability that the act of the bag- 
gageman in putting the plaintiff off the 
car was willful. He had already charged 
that if the baggageman acted "willfully 
and maliciously towards the plaintiff, out- 
Ride of and in excess of liis duty," in put- 
ting him off thecar, the defendant was not 
liable. If the counsel intended to claim that 
the defendant was exempt from respon- 
sibility if the baggageman acted willful- 
ly, although w^ithout malice, the point 
wasnot welltaken. Thatthebaggageman 
designed to put the plaintiff off the car 
was not disputed, and this was consist- 
ent with the authority and duty intrust- 
ed to him. But a willful act which will 
exempt a master from liability for the tort 
of his servant must be done outside of his 
duty and his master's business. The 
charge was therefore strictly correct, and 
the exception was not well taken. 
Neither was the defendant entitled to 



have the court rule, as matttr of law^ 
that, upon the circumstances as shown 
by the evidence on the part of the plain- 
tiff, the defendant was not responsible. It 
is conceded that the removal of the plain- 
tiff from the car was wltliln the scope of 
tlie authority conferred upon the bag- 
gageman. The plaintiff had no right to 
be there. He was not a passenger or 
servant, and had no express or implied 
permission to be upon the car. The 
baggageman, in kicking the boy from the 
platform, acted violently and unreason- 
ably ; and to do this while the car was In 
motion, and when the space between it 
and the wood-pile was so small, was 
dangerous in the extreme. But the court 
could not say from the evidence that the 
baggageman was acting outside of and 
without regard to his employment, or 
designed to do the injury which resulted, 
or that the act -was "willful, within the rule 
we have stated. If the master, when 
sued for an injury resulting from the tor- 
tious act of his servant while apparently 
engaged in executing his orders, claims ex 
emption upon the ground that the serv- 
ant was, in fact, pursuing his own pur- 
poses, w^lthout reference to his master's 
business, and was acting maliciously and 
willfully, it must, ordinarily, be left to 
the jury to determine this issue upon a 
consideration of all the facts and circum- 
stances proved. See Jackson v. Railroad 
Co., 47 N. Y. 274. There ma,y be cases 
where this rule does not apply, and where 
the court would be justified in taking 
the case from the jury; but where differ- 
ent inferences maybe drawn from the facts 
proved, and when, in one view, they may 
iDe consistent with tlie liability of tlie mas- 
ter, the case must be left to the jury. The 
fact that the plaintiff was a trespasser on 
the cars is not a defense. The lad did not 
forfeit his life, or subject himself to the 
loss of liis limbs, because he was wrong- 
fully on the car. The defendant owed 
him no duty of care by reason of any spe- 
cial relation assumed or existing between 
the company and him, but he was enti- 
tled to be protected against unnecessary 
injury by the defendant or its servants in 
exercising the right of removing him, and 
especially from the unuecessar.y and unjus- 
tifiableactof thebaggageman by which his 
life was put in peril, and which resulted 
in his losing his limb. Sanford v. Kail- 
road Co., 23 N. Y. 843; Lovett v. Railroad 
Co., 9 Allen, 557; Holmes v. Wakefield, 12 
Allen, 580. 

No error of law was committed on the 
trial, and the judgment of the general 
term should be affirmed, with costs. All 
concur. 

Judgment afBrmed. 



(See, also, Mott v. Ice Co., 73 N. Y. 543; Quinn v. Power, 87 N. Y. 535; Limpus v. Omnibus Co., i 
Hurl. & O. 526; Mitchell v. Crass weller, 13 C. B. 237; Cavanajh v. Dinsmore, 13 Hun, 465; Howe v. 
Newmarch, 12 AUen, 49; Walton v. Car Co., 139 Mass. 556, 2 N. K Rep. 101; Stone v. Hills, 46 Conn, 
44; Railroad Co. v. Derby, 14 Howr. 468.) 
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LIABILITY OF AN EMPLOYER FOR THE NEGLIGENCE OF A 

CONTRACTOR. 



(101 N. Y. 377, 4 N. B. Rep. 755.) 

Hexamer Y.Webb. 

(Court of Appeals of New York,. Feb. 9, 1886.) 

1. Negligenob — Liability of Employer — CoN- 

TBACTOB OR SERVANT. 

It is not enough, in order to establish the lia- 
bility of one person for the negligence of another, 
to show that the person whose negligence caused 
the injury was, at the time, acting under an em- 
ployment by the person who is sought to be 
charged. It must be shown, in addition, that 
the employment created the relation of master 
and servant between them. 
a. Same. 

Defendant employed a person engaged in the 
roofing and cornice business to fix the cornice on 
his building so as to prevent pigeons making 
their nests under the eaves of the roof, the mode 
in which it was to be done and the means to 
be employed being left entirely to him, and no 
price being fixed. Held, that such person was 
an independent contractor, and, for injuries 
caused to third persons by the negligent construc- 
tion of the scaffold used in the work, defendant 
was not liable. 
8. Same— NniSANCE. 

A scaffold, constructed by suspending a ladder 
from the roof of a building, for the purpose of 
making improvements thereon, the building be- 
ing 15 feet from the line of the sidewalk, is not 
per se a nuisance. 
4. Same — City Ordinance. 

A scaffold suspended from the roof of a build- 
ing, for the purpose of making repairs thereto, 
not over the line of the sidewalk, is not within 
the meaning of a city ordinance forbidding the 
hanging of any goods, wares, and merchandise, 
or any other thing, in front of any building. 

Appeal frum court of common pleas of 
city and county of New York, general 
term. 

Action by Bianca Hexamer against 
William H. Webb for injuries caused by 
the alleged negligence of defendant. The 
complaint was dismissed at the trial. The 
general term affirmed the judgment of dis- 
missal, and plaintiff appealed. 

I. T. Williams, for appellant. George S. 
Hamlin, for respondent. 

MiLLEH, J. This action was brought 
by the plaintiff to recover damages alleged 
to have been sustained by means of the neg- 
ligence of defendant's agents and servants 
in making repairs and improvements up- 
on the hotel of the defendant, situated in 
the city of New York. The alleged negli- 
gence consisted in fixing and securing the 
staging used in performing the work, and 
the proof showed that the ladder, used as 
a scaffold, was suspended from the root, 
over the eaves of the hotel, and that upon 
it were placed planks which were used as 
a platform upon which the workmen em- 
ployed stood to do the work. This scaffold 
was moved from time to time, around the 
bay windows, from place to place. A 
heavy wind was blowing, and, while shift- 
ing the ladder, a gust came, and the work- 
ing of the wind and the grating against 
the cornice and wall cut the rope which 
held the planks on the ladder, and the 
wind turned the planks up so that they 
fell, and one of them, in falling to the side- 
walk, bounded, and struck the plaintiff. 



One Buriord, who was engaged In the 
roofing and cornice business, was em- 
ployed by the defendant to do the work, 
which was intended to obviace a difficulty 
caused by the pigeons making their nesta 
under the eaves of the roof of the hotel. 
At the close of the testimony a motion 
was made to dismiss the complaint, upon 
the ground, among others, that if there 
was proof of negligence it was not the 
negligence of the defendant, or his agents 
or servants, but of an independent con- 
tractor; and the plaintiff's counsel then 
asked to go to the jury upon several 
grounds, which were stated and refused. 
The motion to dismiss the complaint was 
granted, and the defendant's counsel ex- 
cepted to the decision of the court. 

The employment of Burford was of a 
general character, and the contract be- 
tween him and the defendant was not 
restricted as to time or amount, or the 
specific services which were to be ren- 
dered. The accident occurred while Bur- 
ford and his men were engaged in the per- 
formance of this work, and this action 
was sought to be maintained upon the 
ground that the workmen employed, in- 
cluding Burford, were the servants of the 
defendant, and that the defendant, as 
owner of the real estate, was responsible 
to third persons for the carelessness, neg- 
ligence, or want of skill in those who were 
carrying on or conducting the business; 
and this, whether the persons employed 
were working for wages or on contract. 
We think that the principle laid down has 
no application to the facts presented in 
the case at bar. As a general rule, where 
a person Is employed to perform a certain 
kind of work, in the nature of repairs or 
improvements to a building, by the owner 
thereof, which requires the exercise of 
skill and judgment as a mechanic, the exe- 
cution of which Is left entirely to his dis- 
cretion, with no restriction as to its 
exercise, and no limitation as to the au- 
thority conferred in respect to the same, 
and no provision is especially made as to 
the time in which the work is to be done, 
or as to the payment for the services ren- 
dered, and the compensation is dependent 
upon the value thereof, such person does 
not occupy the relation of a servant un- 
der the control of the master, but he is an 
independent contractor, and the owner 
is not liable for his acts, or the acts of his 
workmen who are negligent and the 
cause of injury to another. If the owner 
of a building employs a mechanic to make 
repairs upon the same, without any spe- 
cific arrangement as to terms and condi- 
tions, such employment is in the nature 
of an Independent contract, which im- 
poses upon the employee the responsibility 
incurred by acts of negligence caused by 
himself, or those who are aiding him in 
the performance of the work. It is abso- 
lutely essential, in order to establish a lia- 
bility against a party tor the negligence ol 
others, that the relation of master and 
servant should exist. 

In King v. Eailroad Co., 66 N.T.181, 184, 
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the rale applicable to such a case is laid 
down by Andrews, J., as follows: "It is 
not enough, in order to establish the lia- 
bility of one person for the negligence of 
another, to show that the person whose 
negligence caused the injury was, at the 
time, acting under an employment by the 
person who is sought to be charged. It 
must be shown, in addition, that the em- 
ployment created the relation of master 
and servant between them. Unless the rela- 
tion of master and servant exists, the law 
will not impute to one person the negligent 
act of another." Inthe caseconsidered we 
thinlc that, by the contract between the 
defendant and Burford, the relation of 
master and servant was not created. 
Burford was a mechanic, engaged in a 
particular kind of business, which quali- 
fied him for the performance of the work 
which he was emploj-ed to do. By the 
arrangement with the defendant, he was 
an Independent contractor, engaged to 
perform the work in question. He was 
employed to accomplish a particular ob- 
ject by obviating the difficulty which he 
sought to remove. The mode and man- 
ner in which it was to be done, and the 
means to be employed in its accomplish- 
ment, were left entirely to his skill and judg- 
ment. Everything connected with the 
work was ■wholly under his direction and 
control. No right was reserved to the 
defendant to interfere with Burford or the 
conduct of the work. It was the result 
which was to be attained that was pro- 
vided for by tbe contract, without any 
particular method or means by which it 
was to be accomplished. So long as the 
contractor did the work, the defendant 
had no right to interfere with his way of 
doing it. The fact that no price was 
fixed, and no specifications made as to 
the work to be done, did not render the 
contract one of mere hire and service, or 
create the relation of master and servant 
between the parties. It cannot, we think, 
be said that Burford did not agree to do 
the work required of him, and thatno con- 
tract was made. After thesubject-matter 
and the difficulties attending the work had 
been considered and talked about, Bur- 
ford said he would try and do something, 
and the defendant replied that he did not 
care how he did it. The conversation had 
amounted in law to an agreement that 
Burford would perform all the work that 
was required of him, according to his own 
judgment as to what was necessary to be 
done to accomplish the object intended. 
He was an independent contractor, and 
the rnen employed by him were his serv- 
ants, and had nothing to do with the de- 
fendant. Burford was not the agent of the 
defendant, in any sense, in purchasing the 
material, or in hiring the men to do the 
work. That the work was charged tor by 
the day could make no difference, and did 
not alter the position which Burford occti- 
pied, in reference to the defendant, as an 
independent contractor. It did not give 
the defendant control over the job, or au- 
thority to hire or discharge the men, or 
render him in any way liable to them in- 
Btead of Burford. It is very evident that 
the men employed were the servants of 
Burford, and therefore the defendant can- 
CHASE — 16 



not be made responsible for theJr negli- 
gence. The test to determine whether one 
who renders service to another does so 
as a contractor or not is to ascertain 
whether he renders the service in the 
course of an independent occupation, 
representing the will of his employer only 
as to the result of his work, and not as to 
the means by which it Is accomplished. 
Shear. & K. Neg. § 76. 

In Blake v. Ferris, 5 N. Y. 58, within the 
rule la.st stated, it is held that when a 
man is employed in doing a job or piece ol 
work with his own means and his own 
men, and employs others to help him or 
to execute the work for him, and under hla 
control, he is the superior who is respon- 
sible for their conduct, no matter for 
whom he is doing the work. To attempt 
to make the primary principal or employ- 
er resi)onsible in such cases would be an 
attempt to push the doctrine of respondeat 
suijerior beyond the reason on which it is 
founded. Upon these authorities, there 
would seem to be no question a.=i to the 
character of Burford's employment. 

We are referred by the learned counsel 
for the appellant to numerous authorities 
as upholding the doctrine that Burford 
was not engaged in an independent employ- 
ment, and that the defendant was there- 
fore liable. After a careful examination, 
we are satisfied that none of them sustain 
this position. Those cited from this state 
are certainly in a contrary direction. The 
other cases cited are clearly distinguisha- 
ble from the case at bar, and establish no 
rule adverse to that which is supported, as 
we have seen, by the authorities in this 
state. 

The claim that the ladder or scaffold 
suspended under the eaves of the hotel 
was a nuisance Is not well founded. The 
proof on the trial did not show that the 
building was on the line of the street. It 
did show that the hotel was separated 
from the sidewalk by an area of 15 feet. 
Without further proof, it is difficult to see 
how the ladder or staging could be re- 
garded as such an obstruction to the 
street as to constitute a nuisance. The 
action is based upon the ground of negli- 
gence, and there isnothingin thecomplaint 
alleging that the scaffold was suspended 
over the sidewalk, or was in any respect an 
obstruction to the street. The gist of the 
action is negligence and uuskillfulness in 
the construction of the scaffolding. It 
may be added that the scaffold itself was 
suspended for a legitimate purpose, con- 
nected with the reparation and improve- 
ment of the building. It was not neces- 
sarily injurious and dangerous, or an ob- 
struction on the street; and. If properly 
used, might well be employed for the pur- 
pose intended. It could only become dan- 
gerous by being improperly constructed, 
or by some wrongful and willful act. In 
view of all the facts. It cannot, wo think, 
be maintained that the scaffold necessarily 
was a nuisance. 

The claim that the ladder was suspend- 
ed in violation of the city ordinance is not 
well founded. The ordinance referred to 
prohibits the hanging of any goods, wares, 
merchandise, or any other thing, in front 
of any building at a greater distance than 
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one foot. The ordinance was aimed 
against the obstruction of the streets. It 
is not apparent that the ladder overhung 
the street; but, even if such was the case, 
it was a mere temporary structure, erect- 
ed for the purpose of repairing the build- 
ing, and not an obstruction vs-ithin the 
meaning and spirit of the ordinance, 
which it Is manifest was directed against 
goods, etc., which were exposed for sale, 
or for the purpose of attracting public at- 
tention thereto. The construction con- 
tended for would prevent the use of scaf- 
folds in the reparation of buildings, which 
never could have been intended. 

It is also insisted that the work in ques- 
tion was intrinsically dangerous, and 
hence the party authorizing it would be 
liable, whether he did the work himself or 
let it out on contract. The answer to 
this position is that the work itself was 
not necessarily injurious or dangerous. It 
was merely necessary repairs or improve- 
ments for the beneflt of the building, 
which, under ordinary circumstances, 
could be made without any serious results. 
The accident was caused by a gust of 
wind, which might well occur in the per- 
formance of any w^ork of a similar charac- 
ter, and which could not well be guarded 
against or provided for. The act itself 
could only become dangerous and cause 
injury by some unforeseen circumstance, 
and the rule stated is not applicable. 

There is, we think, no force in the posi- 



tion that the Injury complained of was 
the result of an act absolutely necessary 
for the contractor to do in order to ac- 
complish the desired end, and the sus- 
pending of the ladder may therefore be 
said to have been done by the defendant, 
and he is liable, although it was done by 
an independent contractor. It is appar- 
ent, from the evidence, that the injury re- 
sulted, not from anything contracted lor 
by the defendant, but somethiug collat- 
eral thereto. The defendant's contract 
related to the Improvement of the building 
alone. What was necessary to be done 
for that purpose, and the manner in 
which it should be done, rested with the 
skill and judgment of the contractor. The 
defendant was absent at the time, and 
had no knowledge of what was done, or 
the manner in which it was done. The 
doing of the work, and the mode in which 
it was to be accomplished, were matters 
collateral to the contract between the de- 
fendant and Burford. For these the de- 
fendant could not be held responsible. 

After a careful consideration of the ques- 
tions presented, it follows that no error 
was committed by the judge in dismissing 
the complaint, or in his refusal to allow 
the case to go to the jury; nor did he err, 
upon the trial, in striking out the testi- 
mony given as to the declaration of oneof 
the witnesses sworn upon the trial. The 
judgment should be affirmed. All concur. 

Judgment affirmed. 



(See, also, Cuff v. Railroad Co., 35 N. J. Law, 17; Hilliard v. Richardson, 3 Gray, 349: Chicago v. 
Robbins, 2 Black, 418; Edmundson v. Railroad Co., Ill Pa. St. 316, 3 Atl. Rep. 404; Raikoad Co. v. 
Hanning, 15 Wall. 649; Overton v. Freeman, 11 C. B. 867; MoCafferty v. Railroad Co., 61 N. Y. 178; 
Ellis v. Gas Co., 2 EL & BL 767.) 



VI. LIABILITY OF MASTER TO HIS SERVANT. 



(99 N. T. 368, 2 N. E. Rep. 24.) 

Pantzab v. Tilly Foster Mm. Co. 

(Court of Appeals of New York. June 9, 1885. ) 

1. Master and Sebvaxt — Negligence of Vice- 

Principal. 
A master must exercise reasonable care to 
provide for his servant suitable tools and imple- 
ments, a proper place to work in, competent fel- 
low workmen, when needed, etc., and cannot 
delegate the performance of these duties to a 
superintendent or other employe, so as to exon- 
erate himself from liability to a servant who has 
been injured by their non-performance, 

2. Same — Assumption op Risk op Service. 

The rule that the servant takes the risk of the 
service presupposes that the master has per- 
formed the duties of care, caution, and vigilance 
which the law oasts upon him. 
8. Same. 

Plaintiff, while employed in defendant's mine 
in constructing a wall, was injured by the fall 
of a mass of rock from an overhanging cliff. 
There was evidence, on the trial of his action to 
recover for such injuries, that a seam had been 
discovered in the cliff where the rocJi broke off, 
which defendant's superintendent had knowledge 
was increasing in width, that it would have been 
practicable to support such rock, that plaintiff 
had no knowledge of the danger, and that the 
superintendent did not take proper precautions 
to protect the workmen from injury from this 
cause. Held, that a verdict for plaintiff should 
not be disturbed. 

Appeal from supreme court, general 
\erm, first department. 



Action by Gustav Pantzar against the 
Tilly Foster Iron Mining Company for in- 
juries alleged to have been caused by negli- 
gence of defendant. Verdict and judgment 
for plaintiff. On appeal to the general 
term the judgment was affirmed. Defend- 
ant again appealed. 

Luther R. Marsb, for appellant. J. Ed- 
ward Swanstrum, for respondent. 

Rc'GEE, C. J. The f^eneral principles up- 
on which this action depends have been so 
frequently discussed in recent cases that 
anything more than a brief summary 
would l)e unprofitable. Thus it has been 
held that a master owes the duty to his 
servant of furnishing adequate and suita- 
ble tools and implements for his use, a 
safe and proper place in which to prose- 
cute his work, and, when tbey are needed, 
the employment of skillful and competent 
workmen to direct his labor and assist in 
the performance of his duties. Coal Co. v. 
Reid, 3 Macq. 275; Laning v. Railroad 
Co., 49 N. Y. 522; Brydon v. Stewart, 2 
Macq. 34; Booth v. Railroad Co., 73 N. Y. 
40. That "no duty belonging to the mas- 
ter to perform for the safety and protec- 
tion of his servants can be delegated to 
any servant of any grade so as to exon- 
erate the master from responsibility to a 
servant who has been injur^-d by its non- 
performance." Mann v. President, etc., 91 
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K. Y. 500; Booth v. Railroad Co., supra. 
And that, when the general management 
and control of an industrial enterprise 
or establishment is delegated to a super- 
intendent, with power to hire and dis- 
charge servants, to direct their labors and 
obtain and employ suitable means and ap- 
pliances for the conduct of the business, 
such superintendent stands in the place of 
the master, and his neglect to adopt all 
reasonable means and precautions to pro- 
vide for the safety of the employes consti- 
tutes an omission of duty on the part of the 
master, rendering him liable for any injury 
occurring to the servant therefrom. Cor- 
coran V. Holbrook, 59 N. Y. 517. 

The case shows that the defendant was 
the owner of a coal mine in Putnam coun- 
ty. New York, conducted under the man- 
agement of a superintendent. He was 
invested by them with full power of con- 
trol over the same, and ampl6 discretion 
and authority in directing the work, and 
using all suitable measures and precau- 
tions for carrying on the business of min- 
ing, and securing the safety of the work- 
men employed in the prosecution of the 
enterprise. 

The action under review^ was brought 
by a servant of the defendant to recover 
damages for personal injuries received by 
him through the fall of a mass of rock, 
w^hile working in a pit in which the min- 
ing operations in question ■were carried 
on. The plaintiff, at the time of the acci- 
dent, was upon a wall in the course of 
construction for the purpose of furnishing 
a place behind which to deposit the refuse 
material of the mine, and, as claimed by 
defendant, also with a view of supporting 
the overhanging cliff from which the rock 
injuring plaintiff fell. At the time of the 
accident this wall had been raised to the 
height of about 60 feet, and was still some 
50 feet below the surface of the ground. 
While thus engaged with a number of 
other workmen a large mass was de- 
tached, and fell from the brow of the 
projecting cliff under which the work was 
in progress, and caused the death of some, 
and the serious injury of others, among 
whom Avas the plaintiff. ' 

The evidence as to the condition of the 
rock at the time of the accident was con- 
flicting, and raised questions of fact pecul- 
iarly within the province of the jury to 
determine. On the part of the defendant 
it tended to show^ that the cliff was com- 
posed of gneiss, a mineral naturally 
marked by seams, joints, and foliations, 
and that it was in the frequent and con- 
tinued habit of causing it to be examined 
for the purpose of discovering, if possible, 
appearances indicating any immediate 
danger, and that no such Indications had 
been observed before the accident. 

On the other hand, the plaintiff's evi- 
dence showed that a large crack parallel 
with, and about 10 feet back from, the up- 
per angle of the fare of the cliff had long 
existed and was plainly visible; that the 
attention of the superintendent and fore- 
man had been called to it, and they were 
warned of its dangerous character; that 
they had instituted an experiment to de- 
termine whether it was growing or not, 
and that such experiment did show that it 



was increasing in width, and still they took 
no precautions to support the rock while 
the workmen were engaged under it, al- 
though such precautions were practicable, 
and frequently adopted in other mines. 
In some cases, braces of timbers, extend- 
ing across from the side of the pit to the 
rock liable to fall, were used, and in oth- 
ers the overhanging rock had been blast- 
ed off. It was also shown that a wall 
such as that in process of construction 
would, when completed, have furnished a 
support to the projecting mass. The 
plaintiff's evidence also tended to show 
that the rock broke off at the place where 
the crack had been observed, and that 
with the fall the crack disappeared. It 
must therefore be assumed, from the ver- 
dict of the jury, that it was determined 
that the rock fell from a cause of which 
the defendant had notice, and that precau- 
tions which would have prevented the in- 
jury were not adopted, although they 
were practicable, and of easy and safe ap- 
plication. 

The evidence tended to show that the 
wall then in course of construction was 
not a safe and suitable protection for the 
laborers engaged in working upon it. It 
obviously required a long time to com- 
plete it, and its main design seemed to be 
to furnish a place for the deposit of refuse 
matenial. Duriugthe course of its erection 
it certainly afforded no protection to those 
working belov? the cliff, and the jury was 
authorized to infer, from the fact that it 
was not completed after the lapse of sev- 
eral years, that it was not originally de- 
signed as a means of present protection 
from the dangers of falling rock. The de- 
gree of vigilance and care required of a 
master in the adoption of means of pro- 
tection towards his servants has been 
much discussed by elementary writers, as 
well as in reported cases, and the conclu- 
sions reached, applicable to such a case as 
the present, are not disputed. To accept 
the rule extracted from Leonard v. Collins, 
70 N. Y. 90, and adopted in the appellant's 
brief, is to inquire whether "the master 
did everything which, in the exercise of 
reasonable and ordinary care and pru- 
dence, he ought to have done. " " Did he 
omit any precaution which a prudent and 
careful man would take, or ought to have 
taken?" It is difficult to see how the de- 
fendantcan claim exemption from liability. 
But one exception was taken by the de- 
fendant in the case, and that was to the 
denial by the court of its motion to non- 
suit at the close of the plaintiff's evidence. 
It might very well be said that the broad 
question argued before us by the learned 
counsel for the defendant was not proper- 
ly in the case, as it was based, to some 
extent, upon evidence given subsequent 
to the taking of the exception. But as 
we think the judgment must, in any event, 
be affirmed, no injustice is done the plain- 
tiff by considering all of the evidence tak- 
en on the trial in determining the validity 
of this exception. 

The motion for a nonsuit was placed up- 
on grounds stated concisely as follows: 
(1) That the accident causing plaintiff's 
Injury was incident to the hazardous nat- 
ure of his employment, and from a risk 
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aesiimed by hltn on entering upon it. (2) 
That it did not oceurthrougli an omission 
on the part of the defendant or its agents 
to perform any duty which It owed to 
the plaintiff. (3) That there being no 
proof of the incompetency of the superin- 
tendent, when originally employed, the 
defendant was not liable for an accident 
caused through an omission of duty on 
his part causing injury to a fellow-servant. 
It may be said, with reference to the 
ground last stated, that it is disposed of 
by reference to the general proposition 
laid down at the outset of this opinion, 
and the other grounds involved questions 
of fact upon which the evidence was quite 
Bufficientto take the case to the jury. The 
motion assumes that the injury to the 
plaintiff occurred solely from' a hazard In- 
cident to the nature of the employment, 
and not from a cause which could have 
been foreseen and guarded against by the 
exercise of proper care and prudence on 
the part of the master. This, however, 
was the very question which was disput- 
ed before the jury and decided by it ad- 
versely to the appellant. 

The defendant's contention is based up- 
on the evidenceshdwing that it is the nat- 
ure of gneiss rock to disintegrate and fall 
from time to time at unexpected inter- 
vals, through the action of the elements 
operating upon it ; but it does not iollow 
from this fact that the master is excused 
from using proper precautions to protect 
his workmen from danger known to the 
master arising from such a cause. The 
very fact that the material was likely to 
fall upon and injure the defendant's serv- 
ants at unexpected times imposed upon 
defendant the duty of inspection, and fre- 
quent and careful examinations, and, up- 
on the discovery of any indications of 



danger, to adopt all suitable precautions 
to protect its servants from injury. The 
rule that the servant takes the risk of the 
service presupposes that the master has 
performed the duties of caution, care, and 
vigilance, which the law casts upon him. 
Booth V. Kailroad Co., supra. It is those 
risks alone which cannot be obviated by 
the adoption of a reasonable measure of 
precaution by the master that the servant 
assumes. It was for an omission to ob- 
serve the dangerous appearances to which 
the evidence shows its attention had 
been called, and its neglect to adopt suit- 
able and proper means of protection, that 
the defendant has been held liable by the 
jury. The evidence tends to show that 
the plaintiff was ignorant of the danger- 
ous condition of the rock, and that his 
duties did not call hiro to any place from 
■which it could be observed. He therefore 
had a right to rely upon the performance 
of the duty owing by the master, of adopt- 
ing proper and suitable measures of pre- 
caution to guard him against the conse- 
quence of any danger arising from the 
obviously unsafe condition of the rock, 
and is not justly censurable for an omis- 
sion to discover the impending danger 
himself in time to avoid it. The master, 
however, had notice that the rock was 
in motion, and was liable to fall at any 
moment, and was therefore chargeable 
with the duty, in the exercise of reason- 
able care and prudence, of taking imme- 
diate steps to avoid the danger, and of 
warning the men working under it of the 
hazard to which they were exposed. 

We therefore think that there was evi- 
dence sustaining the verdict of the jury, 
and thatthe judgment should be aflBrmed. 

All concur. 

Judgment affirmed. 



(See, also, Railroad Co. v. Herbert, 116 U. S. 643, 6 Sup. Ct^ Rep. 590; Hough v. Railway Co., 100 
U. S. 213; Benzing v. Stein way, 101 N. Y. 547, 5 N. E. Rep. 449; Stringham v. Hilton, 111 N. Y. 188, 18 
N. E. Rep. 870 ; Tuttle v. Railway, 123 TJ. S. 189, 7 Sup. Ct. Rep. 1166 ; Hayden v. Manufacturing Co., 
29 Conn. 548 ; Yeaton v. Railroad Corp., 135 Mass. 418 ; Railroad Co. v. McDade, 135 U. S. 554, 10 Sup. Ct. 
Rep. 1044; Rogers v. Manufacturing Co., 144 Mass. 198, 11 N. B. Eep. 77: Buzzell v. ManufacUirlng 
Co., 48 Me. 113.) 



(5 Best & S. 570, L. R. 1 Q. B. 149.) 

MoRGA.v V. Vale of Neath Ry. Co. 

{Cov/rt of Queen's Bench. July 4, 1864. Ex- 
chequer Chamber. Nov. 27, 1865.) 

1. Master and Servant — Negligence of Fel- 

lotv-Seevant — Who ake Fellow-Servants. 
The rule which exempts a master from liability 
to a servant for injury caused by the negligence 
of a fellow -servant applies in cases where, al- 
though the immediate object on which the one 
servant is employed is very dissimilar from that 
on which the other is employed, yet the risk of 
injury from the negligence of the one is so much 
a natural and necessary consequence of the em- 
ployment which the other accepts, that it must 
be included in the risks which have to be con- 
sidered in his wages. 

2. Same — Raileoad Companies. 

Wherever an employment in the service of a 
railway company is such as necessarily to bring 
the person accepting it into contact with the traf- 
fic of the line, risk of injury from the careless- 
ness of those managing the trafhc is one of the 
risks necessarily and naturally incident to such 
smployment, and within the rule. 



3. Same. 

The plaintiff was in the employment of a rail- 
way company as a carpenter, to do any carpen- 
ter's work for the general purposes of the com- 
pany. He was standing on a scaffolding at work 
on a shed close to the line of the railway, while 
some porters in the service of the company care- 
lessly shifted an engine on a turn-table so that it 
struck a ladder supporting the scaffold, by which 
means the plaintiff was thrown down and injured. 
Held, on the above principle, that the company 
was not liable. 

Rule nisi to enter verdict lor plaintiff 
instead of a nonsuit. 

Action by Morgan against the Vale of 
Neath Railway Company for injuries al- 
leged to have been sustained by defend- 
ant's negligence. Plaintiff, at the time of 
the injury, was a carpenter in defendant's 
employ at weekly wages. The duties of 
the carpenters in the employment of the 
company were to perform all the carpen- 
ter's work they might be directed to do by 
the inspector of the line for the general 
purposes of the company. The court non- 
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ewltecl plain tiff, bat gave him leavetomovo 
to enter a verdict in his favor for an agreed 
sum. A rulenisiwas accordingly obtained 
on the ground that there was no common 
employment, such as to exempt defendants 
from liability. 

Mr. Giffard and S. TV. Bowen, for plain- 
tiff. G. B. Hag-lies, for defendants. 

Blackburn, J. In this case the plain- 
tiff was employed by the defendants as 
their servant to do work as a carpenter 
On their station while the railway traffic 
was being carried on in It by the servants 
of the defendants. In tlie course of this 
employment he was standing upon a scaf- 
fold which was erected near to one of the 
turn-tables. The servants of the defend- 
ants, who were engaged in shifting a loco- 
motive engine, allowed it to project so far 
beyond the turn-table that, in turning, the 
end of the engine struck against a ladder 
which constituted one of the supports of 
the scaffold. The scaffold gave way in 
consequence, and the plaintiff was thrown 
off and injured. The plaintiff was non- 
suited, with leave to move to enter a ver- 
dict for the plaintiff. 

It must be taken to have been proved at 
the trial that there was negligence on the 
part of those shifting the engine, and no 
contributing negligence on the part of the 
plaintiff, so that the plaintiff might have 
maintained an action against those act- 
ually shifting the engine, and also against 
their masters, the defendants, unless the 
fact that the plaintiff was also the servant 
of the defendants forms a defense; and the 
question of law reserved must be taken to 
be whether the nature of the plaintiff's 
employment was such as to make him and 
the servants, by whose negligence he suf- 
fered, servants in a common employment, 
or, as It Is sometimes called, "collabora- 
teurs," within the rule which exempts 
the employer from responsibility to his 
servant for the consequences of the negli- 
gence of a servant in a common employ- 
ment. 

I am of opinion that this rule ought to 
be discharged, as I think that the facts 
bring the case within the principle of the 
class of cases of which Hutchinson v. Rail- 
way Co., 5 Exch. 343, was the first decided 
In an English court, but which had pre- 
Tiously been acted upon in America in the 
case of Farwell v. Eailroad Corp., 4 Mete. 
(Mass.) 49, also printed in 3 Macq. 31G. 
That principle I take to be that a servant, 
who engages for the performance of serv- 
ices for compensation, does, as an Implied 
part of the contract, take upon himself, as 
between himself and his master, the nat- 
ui'al risks and perils incident to the per- 
formance of such services; the presump- 
tion of law being that the compensation 
was adjusted accordingly, or, in other 
words, that these risks are considered in 
his wages; and that where the nature of 
the service is such that, as a natural inci- 
dent to that service, the person undertak- 
ing it must be exposed to risk of injury 
from the negligence of other servants of 
the same employer, this risk is one of the 
natural perils which the servant by his 
contract takes npon himself as between 
him and his master; and consequently 



that he cannot recover against his master 
for an injury so caused, because, as is said 
by Shaw, C. J., in Farwell v. Railroad 
Corp., he "does not stand towards him in 
the relation of a stranger, but is one whose 
riglits are regulated by contract, expressed 
or implied." 

If tlie master has, by his own personal 
negligence or malfeasance, enhanced the 
risk to which the servant is exposed be- 
yond those natural risks of the employ- 
ment which must be presumed to have 
been in contemplation when the employ- 
ment was accepted, as, tor instance, by 
knowingly employing incompetent serv- 
ants, or supplying defective machinery, or 
the like, no defense founded on this princi- 
ple can apply; for the servant does not, 
as an implied part of hi.s contract, take 
upon himself any other risks than those 
naturally incident to the employment. 

No such point, however, arises in the 
present case. It was not suggested that 
the defendants negligently employed serv- 
ants to manage their traffic who were not 
competent to do so, nor that the turn- 
tables were Improperly made. The one 
point made was that the plaintiff, who 
was employed to do carpenter's work on 
the station, wasnot employed in the same 
work as those who were employed in 
working the railway traffic; and it was 
contended that it was essential that the 
servants should be in a common employ- 
ment, and working for a common object. 
I quite agree that it is necessary that their 
employment must be common in this 
sense: that the safety of one servant must, 
in the ordinary and natural course of 
things, depend on the care and skill of the 
others. This includes almost if not every 
case in which the servants are employed 
to do joint work, but I do not think it 
is limited to such cases. There are many 
cases where the immediate object on which 
the one servant is employed is very dissim- 
ilar from that on which the other is em- 
ployed, and yet the risk of injury from the 
negligence of the one is so much a natural 
and necessary consequence of the employ- 
ment which the other accepts that it 
must be included in the risks which are to 
be considered in his wages. I think that, 
whenever the employment is such as neces- 
sarily to bring the person accepting it into 
contact with the traffic of the line of rail- 
way, risk of injury from the carelessness 
of those managing that traffic is one of 
the risks necessarily and naturally inci- 
dent to such an employment, and within 
the rule. 

In Hutchinson v. Railway Co., 5 Exch. 
343, the company's servant, who went as 
their servant in one of their trains, was, 
as one of the necessary and ordinary con- 
sequenc6s of so doing, exposed to risk of 
injury from the negligence of those who 
worked the traffic ; and the judgment of 
the court of exchequer, that his representa- 
tives could not recover against the com- 
pany for his death caused by the negligence 
of their servants working the traffic, was 
on the principle I have just stated. His 
death was held to be caused hy a want of 
skill, the risk of which the deceased had, 
as between himself and the defendant, 
agreed to run. I think it would be diffl- 
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cult to show that Hutchinson, and those 
who worked the train which ran into him, 
were engaged in any common service, in 
any sense of the word which would not 
include the present case. 

In Coal Co. v. McGuire,3 Macq. 300, Lord 
Chelmsford, C, in commenting on the 
cases on this subject, observes (pages 301- 
308) that in them "it did not become nec- 
essary to define with any great precision 
what was meant by the words 'common 
service' or 'common employment,' and 
perhaps it might be difficult beforehand 
to suggest any exact definition of tliem. 
It is necessary, liowever, in each particu- 
lar case, to ascertain whether the serv- 
ants are fellow-laborers in the same 
work; because, although a servant may 
be taken to have engaged to encounter all 
risks which are incident to the service 
which he undertakes, yet he cannot be ex- 
pected to anticipate those which may hap- 
pen to him on occasions foreign to his 
employment. Where servants, therefore, 
are engaged in different departments of 
duty, an injury committed by one servant 
upon the other, by carelessness or negli- 
gence in the course of his peculiar work, 
is not within the exception, and the 
master's liability attaches in that case 
in the same manner as if the injured 
servant stood in no such relation to him. 
There may be some nicety and difficulty 
in particular cases in deciding whether a 
common employment exists; but In gen- 
eral, by keeping in view what the servant 
must have known orexpected to have been 
Involved in the service which he under- 
takes, a satisfactory conclusion may be 
arrived at." These observations were 
made in a case in which the house of lords 
reversed the decision of the Scotcn court 
of session, who had held that the owners 
of the colliery were responsible to the 
miners whom they employed, for the neg- 
ligence of their servant employed to work 
the engine which drew them up, on the 
ground that they were not servants em- 
ployed In common work. All the law 
lords, in delivering their opinions that the 
court of session were wrong in this decis- 
ion, concurred in saying that there was 
no inflexible rule of law releasing the mas- 
ter from responsibility in every case where 
the person Injured by the negligence of his 
servant was at the time of the injury in 
the same master's service; and they cer- 
tainly use language which, like part of 
what I have cited from Lord Chelmsford's 
opinion, seems to point to the common ob- 
ject of the service as being the limit of the 
rule ; but, as was observed by Lord Chelms- 
ford himself with reference to the former 
decision, there was nothing in the nature 
of the case before them to call for a precise 
definition of the limit; it was only nec- 
essary to decide that the case before them 
fell within it. I think, however, the prin- 
ciple which I consider the true one is suffi- 
ciently indicated by Lord Chelmsford in 
the passage I have just quoted, and b.y 
Lord Cranwohth throughout his judg- 
ment in Coal Co. v. Reld, 3 Macq. 26G. In 
Waller v. Railway Co., 32 Law J.Exch.205, 
Pollock, C. B., in his judgment refers to 
the observations thrown out by Lord 
Chelmsford, and the chief baron in effect 



says that, in order to decide the case be- 
fore him, he considers what are the dan- 
gers which any servant engages to en- 
counter, and looks at the probable dan- 
gers attendant upon entering the engage- 
meat in question. This I think the true 
principle, and that the difficulty is to ap- 
ply it in each case. 

Applying that principle to the case be- 
fore them, the court of exchequer decided 
that a guard of a railway train had taken 
upon himself the risk of injury from the 
negligence of the servants whose duty it 
was to see that the rails were in good or- 
der. And, applying the same principle to 
the present case, I think that we ought to 
hold that the plaintiff, in accepting an em- 
ployment to work in the station while the 
traffic was being carried on, and which 
must have broughthim close to the traffic, 
accepted one which necessarily must have 
exposed him to danger from the careless- 
ness of those conducting the traffic, and 
must be taken, as between himself and his 
employers, to have taken upon himself 
that risk. 

CocKBUEN, C. J., and Melloe, J., con- 
curred. 
Rule discharged. 

On appeal to the exchequer chamber, the 
following opinions were rendered: 

Erle, C. J. I am of opinion that the 
judgment should be affirmed. The plain- 
tiff was employed by the railway compa- 
ny to do carpenter's work, and he was so 
employed on the line of railway, and the 
wrong-doers were the porters, also in the 
employment of thecompan.v, who, in shift- 
ing a steam-engine on a turn-table close 
to the shed on which the plaintiff was 
working, managed the business so negli- 
gently that the engine struck against the 
ladder which partly supported the plain- 
tiff's scaffolding, and threw the plaintiff 
violently to the ground. The plaintiff and 
the porters were engaged in one common 
employment, and were doing work for 
the common object of tlieir masters, viz., 
fi tting the line for traffic. On a suggestion 
put by my Brother Pigott, Mr. Macna- 
mara was driven to an answer, which (if it 
did not admit that it was the same thing) 
showed that he had difficulty in establish- 
ing any distinction whether the plaintiff 
were working close by, or whether he 
were employed on the turn-table itself. I 
think it can make no difference, and the 
rule which exempts the master from lia- 
bility to a servant for injury caused by the 
negligence of a fellow-servant applies. 
The principle on which this rule was es- 
tablished, as applicable to the present 
case, is very clearly put by Blackburn,.!., 
in the judgment, to which Melloe, J., 
agreed, in the court below: "There are 
many cases where the immediate object 
on which the one servant is employed is 
very dissimilar from that on which the 
other is employed, and yet the risk of injury 
from the negligence of the one is so much 
a natural and necessary consequence oJ 
the employment which the other accepts 
that it must be included in the risks which 
are to be considered in his wages. I think 
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that whenever the employment is such as 
necessarily to bring the person accepting 
!t into contact with the tralBc of the line 
of a railway, risk of injury from the care- 
lessness of those managing that traffic is 
one of the risks necessarily and naturally 
incident to such an employment, and with- 
in the rule." The cases on this subject are 
extremely numerous, and have been close- 
ly examined, both here and in the court 
below, and I could not make the matter 
clearer by going through them. It Is 
sufficient to say that I entirely agree witb 
the judgment of the court below that the 
facts of the case bring it within the rule 
exempting the master from liability. 

Pollock, C. B. I only wish to add a 
single sentence. It appears to me that we 
should be letting in a flood of litigation 



were we to decide the present case In fa- 
vor of the plaintiff; for, if a carpenter's 
employment is to be distinguished from 
that of the porters employed by the same 
company, it will be sought to split up the 
employees in every large establishment into 
different departments of service, although 
the common object of their employment, 
however different, is but the furtherance 
of the business of the master; yet it might 
be said, witb truth, that no two had a 
common immediate object. This shows 
that we must not refine, but look at the 
common object, and not at the common 
immediate object. 

WiLLES, Byles, and Keating, JJ., and 
BR.4.MWELL, Channell, and Pigott, BB., 
concurred. 

Judgment affirmed. 



(See, also, Farwell v. Railroad Corp., i Mete, Mass., 49; Holden v. Railroad Co., 139 Mass. 268; 
Wright V. Railroad Co., 25 N. Y. 562 ; Brick v. Railroad Co., 98 N. Y. 211 ; McAndrews v. Burns, 39 N. 
J. Law, 117 ; Railroad Co. v. Ross, 112 U. S. 377, 5 Sun. Ct. Rep. 184; Lanning v. Railroad Co., 49 N. Y. 
628; LoughliQ v. State, 105 N. Y. 159, 11 N. E. Rep. 371 ; Wilson v. Merry, L. B. 1 H. L. 826.) 
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(95 U. B. 754.) 

Mobile Life Ins. Co. v. Brame. 

(Supreme Cowrt of United States. Jan. 31, 
1878.) 

1. Death — GROtraD op Action fob Damages. 

At common law an act causing the death of a 
human being, though clearly involving pecuniary 
loss, is not the ground of an action for damages. 

2. Same — Remoteness op Damage. 

An insurance company has no right of action 
against the person who feloniously or negligent- 
ly causes the death of a person insured by it, for 
the loss thereby caused the company, such loss 
being too remote and indirect. 

Error to the circuit court of the United 
States for the district of Louisiaua. 

Action by the Mobile Life Insurance 
Company against Samuel D. Brame to re- 
cover the sum of $7,000, the alleged loss 
sustained by plaintiff in the death of one 
Craven McLemore, willfully killed by de- 
fendant. The plaintiff had insured the life 
of McLemore, and its payment of such in- 
surance was the alleged loss to plaintiff. 
Defendant's demurrer to the petition was 
sustained, and thereupon plaintiff sued 
out a vi'rit of error. 

Mr. Chas. E. Fenner, for plaintiff in er- 
ror. Mr. John H. Kennarcl, contra. 

Hunt, J. The argument of the insur- 
ance company is that the killing of the de- 
ceased was an injury to or violation of a 
legal right or interest of the company; 
that, as a consequence thereof, it sus- 
tained a loss, which is the proximate ef- 
fect of the injury. The answer of the de- 
fendant is founded upon the theory that 
the loss is the remote and indirect result 
merely of the act charged; that at the 
common law no civil action lies for an in- 
jury which results in the death of the par- 



ty injured; and that the statutes of 
Louisiana upon that subjectdonot include 
the present case. The authorities are so 
numerous aad so uniform to the propo- 
sition that, by the common law, no civil 
action lies for an injury which results in 
death, that it is impossible to speak of it 
as a proposition open to question. It has 
been so decided in many cases in the English 
courts, and in many of the state courts, 
and no deliberate, well-considered decis- 
ion to the contrary is to be found. In 
Hilliai-d on Torts (page 87, § 10) the rule 
is thus laid down: "Upon a similar 
ground it has been held that at common 
law the death of a human being, though 
clearly involving pecuniary loss, is not 
the ground of an action for damages." 
The most of the cases upon the subject 
are there referred to. Baker v. Bolton, 1 
Camp. 493; Connecticut Mut. Life Ins. Co. 
V. New York & N. H. R. Co., 25 Conn. 265; 
Kramer v. Railroad Co., 2.5 Cal. 434; 
Railroad Co. v. Keely, 23 Ind. 133; Hyatt 
v. Adams, 16 Mich. 180; Shields v. Yonge, 
15 Ga. 349; Insurance Co. v. Frost, 37 111. 
333. The only cases that tend to the con- 
ti-ary of this rule, so far as we know, are 
Cross V. Cuthery, 2 Root, 90; Plummer v. 
Webb, 1 Ware, 79; and Ford v. Monroe, 20 
Wend. 210. They areconsidered by theNew 
York court of appeals in Green v. Railroad 
Co., *41 N. Y. 294, 2 Abb. Dec. 277, and com- 
pared with the many cases to the contra- 
ry, andareheld notto diminish theforce ot 
the rule as above stated. In that case the 
plaintiff alleged that on the 9th day of 
January, 1856, his wife was a passenger 
on the defendants' road, and by the gross 
carelessness and unskillfulness of the de- 
fendants a collision occurred, by means ol 
which his wife was killed, " whereby he 
has lost a-id 'oeen deprived of all the com. 
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fort, benefit, and assistance o! his said 
wife In his domestic affairs, which lie 
might and otherwise would hare had, to 
his damage," etc. A demurrer to this com- 
plaint, upon the ground that the facts al- 
leged constituted no cause of action, was 
sustained by the New York court of ap- 
peals. In Hubgh V. Railroad Co., 6 La. 
Ann. 495, the same principle was decided, 
and in the same manner. In giving its 
opinion, the court say: "The exception of 
the defendants presents the question 
whether the dpath of a human being can 
he the ground of an action for damages. " 
Not being satisfied with this decision, 
Messrs. Ogden & Duncan asked for a re- 
hearing, the argument for which is re- 
ported in the same volume, pp. iGS-.WS. It 
was denied in an elaborate opinion by 
Chief Justice Eustis. In Hermann v. Rail- 
road Co., 11 La. Ann. 5, this principle was 
again affirmed in an opinion by Chief .Jus- 
tice Mekrick. It is only necessary to re- 
fer to one other case, involving the same 
principle as those already cited, but in its 
facts more closely resembling the case un- 
der consideration. In Connecticut Mut. 
Life Ins. Co. v. New York & N. H. R. Co., 
supra, the declaration alleged that on the 
20th day of March, 1850, the plaintiffs had 
outstanding and in force a policy of insur- 
ance for $2,000 upon the life of Samuel 
Beach; that Beach was on that day a 
passenger on the defendaiits' road; that 
the defendants so carelessly, negligently, 
and unskillEully conducted themselves that 
the train on which Beach was riding was 
thrown down a bank into the river; that 
Beach ^vas greatly wounded and bruised, 
by means whereof he then and there died, 
by reason of which the plaintiffs were 
compelled to pay to his administrators 
the sum of $2,000 upon the said policy. 

The allegation of the present plaintiffs 
is that Brame tortiously and illegally 
took the life of McLemore by shooting 
him. This is open to the inference that 
the act of Brame was felonious. The case 
In Connecticut is based upon the allega- 
tion of negligence and carelessness, and is 
the more favorable to a recovery, in that 
It avoids the suggestion existing in the 
present case, that the civil injury is merged 
in the felony. The supreme court of Con- 
necticut held that the action could not be 
sustained. We have cited and given refer- 
ences to the important cases on this ques- 
tion; that they are substantially uniform 
against the right of recovery. Upon prin- 
ciple we think no other conclusion could 
be reached than that stated. The rela- 
tion between the insurance company and 
McLemore, the deceased, was created by 
a contract between them, to which Brame 
was not a party. The injury inflicted by 



him was upon McLemore, against his per- 
sonal rights ; that it happened to injure 
the plaintiff was an incidental circum- 
stance, a remote and indirect result, not 
necessarily or legitimately resulting from 
the act of killing. As in Insurance Co. v. 
Bosher, 39 Me. 253, where an insurance 
company brought suit against one who 
had willfully fired a store upon which it 
had a policy of insurance, whidh It was 
thereby compelled to pay, it was held 
that the loss was remote and indirect, 
and that the action could not be sus- 
tained. In Ashley v. Dixon, 48 N. Y. 430, it 
was held that if A. is under a contract to 
convey his land to B., and C. persuades 
him not to do so, no action lies by B. 
against C. So a witness is not liable for 
evidence given by him in a suit, although 
false, by which another is injured. Grove 
V. Brandenburg, 7 Blackf. 234; Dunlap v. 
Glidden, 31 Me. 435. And in Anthony v. 
Slaid, 11 Mete. (Mass.) 290, a contractor 
for the support of town paupers had been 
subjected to extra expense in consequence 
of personal injury inflicted upon one of 
them, and he brought the action against 
the assailant to recover for such eipendl- 
ture. The court held the damage to be 
remote and indirect, and not sustained 
by means of any natural or legal relation 
between the plaintiff and the party in- 
jured, but simply by means of a special 
contract between the plaintiff and the 
town. Some text-writers are referred to 
as holding a different view, but we are not 
cited to any case in this country or 
Great Britain where a different doctrine 
has been held. 

By the common law, actions for injuries 
to the person abate by death, and cannot 
be revived or maintained by the executor 
or the heir. By the act of parliament of 
August 26, 1846, (9 & 10 Vict.,) an action 
in certain cases is given to the representa- 
tives of the deceased. This principle, in 
various forms and with various limita- 
tions, has been incorporated into the sta1> 
utes of many of our states, and, among 
others, into that of Louisiana. It is there 
given in favor of the minor children and 
widow of the deceased, and, in default of 
these relatives, in favor of the surviving 
father and mother. Acts La. 1855, No. 223, 
p. 270. The ease of a creditor, much less a 
remote claimant like the plaintiff, is not 
within the statute. 

In each of the briefs It is stated that the 
defendant was tried for the homicide, and 
acquitted. In the view we take of the 
case, the fact of a trial or its result is a 
circumstance quite immaterial to the pres- 
ent question, however important It may 
have been to defendant. 

Judgment affirmed. 



(See, also, The Harrlsburg, 119 TJ. S. 199, 7 Sup. Ct Rep. 140 ; Carey v. Railroad Co., 1 Gush. 476; 
Leonard v. Columhia, etc, Co., 84 N. Y. 48.) 
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I. ELEMENTS OP ACTION— FRAUDULENT INTENT. 



1. English rule. 

(L. R. 14 App. Cas. SS7.) 

Debry et al. v. Peek. 

(,Hovse of Lords. July 1, 1889.) 

1. Fraud — When Action of Deceit Lies. 

To support an action of deceit to recover dam- 
ages, plaintiff must prove actual fraud. Fraud 
is proved vvUen it is shown that a false represen- 
tation has been made knowingly, or without be- 
lief in its truth, or recklessly, without caring 
whether it be true or false. 

2. Same. 

A false statement, made through carelessness 
and without reasonable ground for believing it 
to be true, may be evidence of fraud, but does 
not necessarily amount to fraud. Such a state- 
ment, If made in the honest belief that it is true, 
is not fraudulent, and does not render the person 
making it liable to an action of deceit. 
8. Same — Pbospectcs op Company. 

A special act incorporating a ti-amway com- 
pany provided that the cars might be moved by 
animal power, and, with the consent of the board 
of trade, by steam power. The directors issued 
a prospectus, containing a statement that by their 
charter the company had the right to use steam 
power instead of horses. Plaintiff took shares on 
the faith of such statement. The board of trade 
afterwards refused their consent to the use of 
steam, and the company was wound up. Meld, 
In an action of deceit against the directors found- 
ed upon the false statement, that defendants were 
not liable, the statement as to steam power hav- 
ing been made by them in the honest belief that 
It was true. 

Appeal from court of appeal. 

Action on the ca.se brought by Sir Hen- 
ry William Peek against William Derry, 
chairman, and J. C. AV'akefield, M. M. 
Moore, J. Pethwick, and S. J. Wilde, four 
of the directors of the Plymouth, Devon- 
port & District Tramways Company, for 
damages for alleged fi-andulent misrepre- 
sentations of defendants whereby plain- 
tiff was induced to take shares iu the com- 
pany. The company was Incorporated in 
1882 by special act, (45 & 46 Vict. c. 159,) 
which provided, iflier a//a, that the cars 
used on the tramways might be moved by 
animal power, and, with the consent of 
the board of trade, by steam or any me- 
chanical power, for fixed jj^riods, and sub- 
ject to the regulation of the board. The 
tramways act of 1870 (33 & 34 Vict. c. 78) 
provides that all cars used on any traro- 
waj' shall be moved by the power pre- 
scribed by the special act, and, where no 
Buch power is prescribed, by animal pow- 
er only. In 1883 the defendants, as direct- 
ors of the company, issued a prospectus 
containingthefollowingparagraph : " One 
great feature of the undertaking, to which 
considerable importance should be at- 
tached, is that, by the special act of parlia- 
ment obtained, the company has theright 
to use steam or mechanical motive pow- 
er, instead of horses; nnd it is fully expect- 
ed that, by means of this, a considerable 



saving will result in the working expenses 
of the line, as compared with other tram- 
ways worked by horses." Plaintiff, relying 
upon the representation of the right oi 
the company to use steam or mechanical 
power, took shares in the company. Sub- 
sequently the board of trade refused to 
consent to the use of steam or other me- 
chanical power, except on certain por- 
tions of the tramways, the result of which 
was that the company was wound up. 
Plaintiff brought this action of deceit. 
At the trial, before Stirling, J., the ac- 
tion was dismissed; but, on appeal to the 
court of appeal, the decision below was 
reversed. Defendants appealed from the 
judgment of the court of appeal. 

Sir Horace Davey, Q. C, and Mr. Moul- 
ton, Q. C, ( M. Muir Mackenzie, with them,) 
for appellants. Mr. Bompas, Q. C, and 
Mr. Byrne, Q. C, (Mr. Patullo, with them,) 
for respondent. 

Lord Herschell. My lords, Jn the 
statement of claim in this action the re- 
spondent, who is the plaintiff, alleges that 
the appellants made, in a prospectus is- 
sued by them, certain statements which 
were untrue; that they well knew that 
the facts were not as stated in the pro- 
spectus, and made the representations 
fraudulently, and with the view to in- 
duce the plaintiff to take shares in the 
company. "This action is one which is 
commonly called an action of 'deceit,' a 
mere common-law action." This is the 
description of it giveo by Cotton, L. J., 
in delivering judgment. I think it impor- 
tant that it should be borne in mind that 
such an action differs essentially from 
one brought to obtain rescission of a con- 
tract on the ground of misrepresentation 
of a material fact. The principles which 
govern the two actions differ widely. 
Where rescission is claimed it is only nec- 
essary to prove that there was misrepre- 
sentation. Then, however honestly it 
may have been made, however free from 
blame the person who made it, the con- 
tract, having been obtained by misrepre- 
sentation, cannot stand. In an action of 
deceit, on the contrary, it is not enough 
to establish misrepresentation alone. It 
is conceded on all hands that something 
more must be proved to cast liability up- 
on the defendant, though it has been a 
matter of controversy what additional 
elements are requisite. 1 lay stress upon 
this, because observations made by 
learned judges in actions for rescission 
have been cited, and inucli relied upon at 
the bar by counsel for the respondent. 
Care must obviously be observed in ap- 
plying the language used in relation to 
such actions to an action of deceit. Even 
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if the scope of the language used extend 
beyond the particular action which was 
being dealt with, it must be remembered 
that the learned judges were not engaged 
in determining what is necessary to sup- 
port an action of deceit, or in discriminat- 
ing with nicety the elements which enter 
Into it. 

There is another class of actions which 
I must refer to also for the purpose of put- 
ting it aside. I mean those cases where a 
person within whose special province it 
lay to know a particular fact has given 
an erroneous answer to an inquiry made 
with regard to it by a person desirous of 
ascertaining the fact for the purpose of de- 
termining his course accordingly, and has 
been held bound to make good the assur- 
ance he has given. Burrowes v. Lock, 10 
Ves. 470, may be cited as an example, 
where a trustee had been asked by an in- 
tended lender, upon the security of a trust 
fund, whether notice of any prior incum- 
brance upon the fund had been given to 
him. In eases like this, it has been said 
that the circumstance that the answer 
was honestly made, in the belief that it 
was true, affords no defense to the action. 
Lord Selboene pointed out in Brownlie 
V. Campbell, L. E. 5 App. Cas. 935, that 
these cases were in an altogether different 
category from actions to recover dam- 
ages for false representation, such as we 
are now dealing with. 

One otlier observation I have to make 
before, proceeding to consider the law 
which has been laid down by the learned 
judges in the court of ajjpeal in the case 
before your lordships. "An action of de- 
ceit is a common-law action, and must be 
decided on the same principles, whether it 
be brougdt in the chancery division or 
any of the common-law divisions; there 
being, in my opinion, no sucli thing as an 
equitable action for deceit. " This was the 
language of Cotton, L. J., in Arkwright 
•V. Newbold, 17 Ch. Div. 301. It was 
adopted by Lord Blackburn in Smith v. 
Chadwick, L. R. 9 App. Cas. 193, and is 
not, I think, open to dispute. 

In the court below. Cotton, L. J., said: 
"What, in my opinion, is a correct state- 
ment of the law, is this: that wbere a 
man makes a statement to be acted upon 
by others which is false, and which is 
known by him to be false, or is made by 
him recklessly, or without care whether it 
is true or false,— that is, without any rea- 
sonable ground for believing it to be true, 
— he is liable in an action of deceit, at the 
suit of any one to whom it was addressed, 
or any one of the class to whom it was 
addressed, and who was materially in- 
duced by the misstatement to do an act to 
his prejudice." About much that is here 
stated there cannot, I think, be two opin- 
ions. But when the learned lord justice 
speaks of a statement made recklessly, or 
without care whether it is true or false,— 
that is, without any reasonable ground 
for believing it to be true,— I find myself, 
with all respect, unable to agree that 
these are convertible expressions. To 
make a statement careless whether it be 
true or false, and therefore without any 
real belief in its truth, appears to me to 
be an essentially different thing from mak- 



ing, through want of care, a false state- 
ment, which is nevertheless honestly be- 
lieved to be true ; and it is surely conceiv- 
able that a man may believe that what 
he states is the fact, though he has been 
so wanting in care that the court may 
think that therewere nosufficient grounds 
to warrant his belief. I shall have to con 
sider hereafter whether the want of rea- 
sonable ground for believing the state- 
ment made is sufficient to support an ac- 
tion of deceit. I am only concerned for 
the moment to point out that it does not 
follow that it is so because there is au- 
thority for saying that a statement made 
recklessly, without caring whether it be 
true or false, affords sufficient foundation 
for such an action. That the learned 
lord justice thought that, if a false state- 
ment were made without reasonable 
ground for believing it to be true, an ac- 
tion of deceit would lie, is clear from a 
subsequent passage in his judgment. He 
says that when statements are made In 
a prospectus like the present, to be circu- 
lated among persons'in order to induce 
them to take shares, "there is a duty cast 
upon the director or other person who 
makes those statements to take care that 
there are no expressions in them which in 
fact are false; to take care that he has rea- 
sonable ground for the material state- 
ments which are contained in that docu- 
ment which he prepares and circulates for 
the very purpose of its being acted upon 
by others." The learned judge proceeds 
to say: "Although, in my opinion, it is 
not necessary that there should be what 
I should call fraud, yet in these actions, 
according to my view of the law, there 
must be a departure from duty; that is to 
say, an untrue statement made, without 
any reasonable ground for believing that 
statement to be true; and, in my opinion, 
when a man makes an untrue statement, 
with an intention that it shall be acted 
upon, without any reasonable ground for 
believing that statement to be true, he 
makes a default in a duty which was 
thrown upon him from the position he has 
taken upon himself, and he violates the 
right which those to whom he makes the 
statement have to have true statements 
only made to them." 

Now, I have first to remark on these ob- 
-servations that the alleged "right" must 
surely be here stated too widely, if it is in- 
tended to refer to a legal right, the viola- 
tion of which may give rise to an action 
for damages. For, if there be a right to 
have true statements only made, this will 
render liable to an action those who make 
untrue statements, however innocently. 
This cannot have been meant. I think it 
must have been intended to make thestate- 
ment of the right correspond with that of 
the alleged duty, the departure from 
which is said to be making an untrue 
statement without any reasonable ground 
for believing it to be true. I have further 
to observe that the lord justice distinctly 
says that, if there be such a departure 
from duty, au action of deceit can be 
maintained, though there be not what he 
should call fraud. 1 shall have by and by 
to consider the discussions which have 
arisen as to the difference between the 
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popular understanding of the word 
"fraud" and the interpretation given to 
it by lawyers, which havn led to the 
use of such expressions as "legal fraud," 
or "fraud in law;" but 1 ruay state at 
once that, in my opinion, without proof 
of fraud no action of deceit is maintaina- 
ble. When I examine the cases which 
have been decided upon this branch of the 
law, I shall endeavor to show that there 
is abundant authority to warrant this 
proposition. 

I return now to the judgments delivered 
in the court of appeal. Sir James Han- 
ken says: "I take the law to be that if 
a man takes upon himself to assert a 
thing to be true which he does not know 
to be true, and has no reasonable ground 
to believe to be true, in order to Induce 
another to act upon the assertion, who 
does so act, and is thereby damnified, the 
jierson so damnified is entitled to maintain 
an action for deceit." Again, Lopes, L. 
J., states what, in his opinion, is the re- 
sult of the cases. I will not trouble your 
lordships with quoting the first three 
propositions which he lays down, al- 
though I do not feel sure that the third is 
distinct from, and not rather an instance 
of, the case dealt with by the second 
proposition. But he says that a person 
making a false statement, intended to be 
In fact relied on by the person to whom it 
is made, may be sued by the person dam- 
aged thereby, ^'fourthly, if it is untrue in 
fact, but believed to be true, but without 
any reasonable ground for such belief." 

It will thus be seen that all the learned 
judges concurred in thinking that it was 
sufficient toprovethat therepresentations 
made were not in accordance with fact, 
and that the person making them had no 
reasonable ground for believing them. 
They did not treat the absence of such 
reasonable ground as evidence merely that 
the statements were made recklessly, care- 
les.s whether they were true or false, and 
without belief that they were true; but 
they adopted as the test of liability, not 
the existence of belief in the truth of the 
assertions made, but whether the belief in 
them was founded upon any reasonable 
grounds. It will be seen, further, that the 
court did not purport to be establishing 
any new doctrine. They deemed that they 
were only following tlie cases already de- 
cided, and that the proposition which 
they concurred in laying dO"wn was estab- 
lished by prior authorities. Indeed, Lo- 
pes, L. J., expressly states the law in this 
respect to be well settled. This renders a 
close and critical examination of the ear- 
lier authorities necessary. 

I need go no further back than the lead- 
ing case of Pasley v. Freeman, 2 Smith, 
Lead. Cas. 94. If it was not there for 
the first time held that an action of deceit 
would lie in respect of fraudulent repre- 
sentations against a person not a party 
to a contract induced by them, the law 
was, at all events, not so well settled but 
that a distinguished judge, Gkosk, J., 
differing from his brethren on the bench, 
held that such an action v^'as not main- 
tainable. Bdllek, J., who held that the 
action lay, adopted in relation to it the 
language of Croke, J., in Baily v. Mer- 



rell, 3 Bulst. 95, who said: "Fraud with- 
out damage, or damage without fraud, 
gives no cause of action, but where 
these two do concur * • • an action 
lies." In reviewing the case of Crosse v. 
Gardner, Carth. 90, he says: "Knowledge 
of the falsehood of the thing asserted is 
fraud and deceit;" and, further, after 
pointing out that in Eisney v. Selby, 1 
Salk. 211, the judgment proceeded Wholly 
on the ground that the defendant knew 
what he asserted to be false, he adds: 
"The assertion alone will not maintain 
the action, but the plaintiff must go on to 
prove that it was false, and that the de- 
fendant knew it to be so;" the latter 
words being specially emphasized. Ken- 
yon, C. J., said : "The plaintiffs applied to 
the defendant, telling him that they were 
going to deal with Falch, and desired to 
be informed of his credit, when the defend- 
ant fraudulently, and knowing it to be 
otherwise, and with a design to deceive 
the plaintiffs, made the false afiirmation 
stated on the record, by which they sus- 
tained damage. Can a doubt be enter- 
tained for a moment but that is injurious 
to the plaintiffs?" In this case it was 
evidently considered that fraud was the 
basis of the action, and that such fraud 
might consist in making a statement 
known to be false. Hayeraft v. Creasy, 
2 East, 92, was again an action in respect 
of a false affirmation made by the defend- 
ant to the plaintiff about the credit of a 
third party whom the plaintiff was about 
to trust. The words complained of were, 
"I can assure you of my own knowledge 
that you may credit Miss E. to any 
amount with perfect safety." All the 
judges were agreed that fraud was of the 
essence of the action, but they differed in 
their view of the conclusion to be drawn 
from the facts. Lord Kenyon thought 
that fraud had been proved, because the 
defendant stated that to be true within 
his own knowledge which hedid not know 
to be true. The other judges, thinking 
that the defendant's words vouching his 
own knowledge were no more than a 
strong expression of opinion, inasmuch as 
a statement concerning the credit of an- 
other can be no more than a matter of 
opinion, and that he did believe the lady's 
credit to be what herepi'esented, held that 
the acti(jn would not lie. It is beside the 
present purpose to inquire which view of 
the facts was the more sound. Upon the 
law there was no difference of opinion. It 
is a distinct decision that knowledge ol 
the falsity of the affirmation made is essen- 
tial to the maintenance of the action, and 
that belief in its truth affords a defense. 

I may pass now to Foster v. Charles, 7 
Bing. 105. It was there contended that 
the defendant was not liable, even though 
the representation he made was false to 
his knowledge, because he had no inten- 
tion of defraudingorinjuring the plaintiff. 
This contention was not upheld by the 
court, TixDAi., C. J., saying: "It is a 
fraud in law if a party makes representa- 
tions which he knows to be false, and in- 
jury ensues, although the motives from 
which the representations proceeded may 
not have been bad. " This is the first oJ 
the cases in which I have met with the ex- 
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pression "fraud in law." It was man- 
ifestly used in relation to the argument 
that the defendant was not actuated by 
a desire to defraud or injure the person to 
whom the representation was made. The 
popular use of the word "fraud" perhaps 
involves generally the conception of such 
a motive as one of its elements. But I do 
not think the chief justice intended to in- 
dicate any doubt that the act which he 
characterized as a fraud in law was in 
truth fraudulent as a matter of fact also. 
Willfully to tell a falsehood, intending 
that another shall be led to act upon It as 
if it were the truth, may well be termed 
fraudulent, whatever the motive which 
induces it, though it be neither gain to the 
person making the assertion nor injury to 
the person to whom it is made. 

Foster v. Charles, 7 Bing. 105, was fol- 
lowed in Corbett v. Brown, 8 Bing. 33, and 
shortly afterwards in Polhill v. Walter, 

3 Barn. & Adol. 114. The learned counsel 
tor the respondent placed great reliance 
on this case, because, although the jury 
bad negatived the existence of fraud in 
fact, the defendant was nevertheless held 
liable. It is plain, however, that all that 
was meant by this finding of the jury was 
that the defendant was not actuated by 
any corrupt or improper motive, for Liord 
TENTERDBNsays: "It was con tended that, 
* * * in order to maintain this species 
of action, it is not necessary to prove that 
the false representation was made from a 
corrupt motive of gain to the defendant or 
a wicked motive of injury to the plaintiff. 
It was said to be enough if a representa- 
tion is made which the party making it 
knowstobe untrue, and which is intended 
by him, or which from the mode in which 
it is made is calculated, to induce another 
to act on the faith of it in Buch a way as 
that he may incur damage, and that 
damage is actually incurred. A willful 
falsehood of such a nature was contended 
t(3 be, in the legal sense of the word, a 
fraud, and for this position was cited Fos- 
ter V. Charles, 7 Bing. 105, to which may 
be added the recent case of Corbett v. 
Brown, 8 Bing. 33. The principle of these 
cases appears to be well founded, and to 
ap_ply to the present." 

;n alatercaseof Crawshay v. Thompson, 

4 Man. & G..357,Maule, J., explains Polhill 
V. Walter, 3 Barn. & Adol. 114, thus: "If a 
wrongbe done by a false representation of 
aparty who knows such representation to 
be false, the law will infer an intention to 
Injure. That is the effect of Polhill v.Wal- 
ter. " In the same case, Ckesswell, -J., 
defines "fraud in law" in terms which have 
been often quoted. "The cases," he says, 
"may be considered to establish the prin- 
ciple that fraud in law consists in know- 
ingly asserting that which is false in fact 
to the injury of another. " 

In Moens v. Heyworth, 10 Mees. & W. 
157, which was decided in the same year 
as Crawshay V. Thompson, 4 Man. & (i. 
357, Lord Abinger having suggested that 
an action of fraud might be maintained 
where no moral blame was to be imputed, 
Parke, B., said : "To support that count 
[viz., a count for fraudulent representa- 
tion] it was essential to provethat the de- 
fendants, knowingly, [and I observe that 



this word is emphasized,] by words or acts, 
made such a representation as is stated iu 
the third count, relative to the invoice of 
these goods, as they knew to be untrue." 

The nest case in the series (Taylor v. 
Ashton, 11 Mees. & W. 401) is one which 
strikes me as being of great importance. 
It was an action broueht against direct- 
ors of a bank for fraudulent representa- 
tions as to its affairs, whereby the plain- 
tiff was induced to take shares. The jury 
found the defendants not guilty of fraud, 
but expressed the opinion that they had 
been guilty of gross negligence. Excep- 
tion was taken to the mode in which the 
case was left to the jury, and it was con- 
tended that their verdict was sufficient to 
render the defendants liable. Parkb, B., 
however, in delivering the opinion of the 
court, said : " It is insisted that even that, 
[viz., the gross negligence which the jury 
had found,] accompanied with a damage 
to the plaintiff in consequenr." of that 
gross negligence, would be sufficient to 
give him a right of action. From this prop- 
osition we entirely dissent, because wn 
are of opinion that, independently of any 
contract between the parties, no one can 
be made responsible for a representation 
of this kind unless it befraudulently made. 
* * * But then it was said that, in or- 
der to constitute that fraud, it was not 
necessary to show that the defendants 
knew the fact they stated to be untrue; 
that it was enough that the fact was un- 
true, if they communicated that fact for a 
deceitful purpose; and to that proposi- 
tion the court is prepared to assent. It 
is not necessary to show that the defend- 
ants knew the facts to be untrue; if they 
stated a fact which was untrue for a 
fraudulent purpose, they at the same time 
not believing that fact to be true, in that 
case it would be both a legal and moral 
fraud." 

Now, it is impossible to conceive a more 
emphatic declaration than this: that, to 
support an action of deceit, fraud must be 
proved, and that nothing less than fraud 
will do. 1 can find no trace of the idea 
that it would sufiice if it were shown 
that the defendants had not reasonable 
grounds for believing the statements they 
made. It is difficult to understand how 
the defendants could, in the case on which 
I am commenting, have been guilty of 
gross negligence in making the statements 
they did, if they had reasonable grounds 
for' believing them to be true, or if they 
had taken care that they had reasonable 
grounds for making them. 

All the cases I have hitherto referred to 
were in courts of first instance. But in 
Evans v. Collins, 5 Q. B". 804, 820. they were 
reviewed by the exchequer chamber. The 
judgment of the court was delivered by 
TiNDAL, C. J. After stating the question 
at issue to be "whether a statement or 
representation which is false in fact, but 
not known to be so by the party making 
it, but, on the contrary, made honestly, 
and in the full belief that it is true, affords 
a ground of action," he proceeds to say . 
"The current of the authorities, from Pas- 
ley v. Freeman, 2 Smith, Lead. Cas. 94, 
downwards, has laid down the general 
rule of law to be that fraud must con- 
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cur with the false statement In order 
to give a sround of action." Is it not 
clear tliat the court considered that fraud 
was absent if the statement was "made 
honestly, and in the full belief that it was 
true?" 

In Evans v. Edmonds, 13 C. B. 777,' 
Maule, J., expressed an important opin- 
ion, often quoted, wliieh has been thought 
to carry the law further than the previous 
authorities, though I do not think it really 
does so. He said: "If a man having no 
knowledge whatever on the subject takes 
upon himself to represent a certain state 
of facts to exist, he does so at his peril, 
and if it be done either with a view^ to se- 
cure some benefit to himself, or to deceive 
a third person, he is in law guilty of a 
fraud, for he takes upon himself to war- 
rant his own belief of the truth of that 
which he so asserts. Altboujjh the per- 
son making the representation may have 
no knowledge of its falsehood, the repre- 
sentation may still have been fraudulently 
made." The foundation of this proposi- 
tion manifestly is that a person making 
any statement which he intends another 
to act upon must be taken to warrant 
his belief in its truth. An.y person making 
such a statement must always be aware 
that the person to whom it is made will 
understand, if not that he who makes it 
knows, yet at least that he believes, it to 
be true; and, if he has no such belief, he 
is as much guilty of fraud as if he had 
made any other representation which he 
knew to be false or did not believe to be 
true. * 

1 nowarrive attheearliest case in which 
I find the suggestionthat an untrue state- 
ment, made without reasonable ground 
for believing it, will support an action for 
deceit. In Bank v. Addie, L. R. 1 H. L. Sc. 
145, 162, the lord president told the jury 
"that, if a case should occur of directors 
taking upon themselves to put forth in 
their report statements of importance in 
regard to the affairs (jf the iiank, false in 
themselves, and which they did not believe, 
or had no reasonable ground to believe, 
to be true, that would be a misrepresenta- 
tion and deceit." Exceptions having been 
taken to this direction without avail in 
the court of sessions. Lord Chelmsford, 
In this house, said : "I agree in the propri- 
ety of this interlocutor. In the argument 
upon this exception the case was put of 
an honest belief being entertained by the 
directors of the reasonableness of which it 
was said the jury, upon this direction, 
would have to judge. But supposing a 
person makes an untrue statement, which 
he asserts to be the result of a bona Scle 
belief in its truth, how can the bona Sdes 
be tested except by considering thegrounds 
of such belief? And if an untrue statement 
is made founded upon a belief which is 
destitute of all reasonable grounds, or 
which the least inquiry would immediate- 
ly correct, I do not see that it is not fairly 
and correccly characterized as misrepre- 
sentation and deceit." I think there is here 
some confusion between that which is 
evidence of fraud and that which consti- 
tutes it. A consideration of the grounds 
of belief is no doubt an important aid in 
ascertaining whether the belief was really 



entertained. A man's mere assertion that 
he believed the statement he made to be 
true is not accepted as conclusive proof 
that he did so. There may be such an ab- 
sence of reasonable ground for his belief 
as, in spite of his assertion, to carry con- 
viction to the mind that he had not really 
the belief which he alleges. If the learned 
lord intended to go further, as apparently 
he did, and to say that, though the belief 
was really entertained, yet, if there were 
no reasonable grounds for it, the person 
making the statement was guilty of fraud 
in the same way as if he had known what 
he stated to be false, I say, with all re- 
spect, that the previous authorities afford 
no warrant for the view that an action of 
deceit would lie under such circumstances. 
A man who forms his belief carelessly, or is 
unreasonably credulous, ma.v be blame- 
worthy when he makes a representation 
on which another is to act; but he is not, 
in my opinion, "fraudulent" in the sense 
in which that word was used in all the 
cases from Pasley v. Freeman, 2 Smith, 
Lead. Cas. 94, down to that with which 
I am now dealing. Even when the ex- 
pression "fraud in law" has been em- 
ployed, there has always been present, 
and regarded as an essential element, that 
the deception was willful, either because 
the untrue statement was known to be 
untrue, or because belief in it was asserted 
without such belief existing. I have made 
these remarks with the more confidence 
because they appear to roe to have the 
high sanction of Lord Cranworth. In 
delivering his opinion in the same case he 
said: "I confess that my opinion was 
that in what his lordship [the lord presi- 
dent] thus stated he went beyond what 
principle warrants. If persons in the situ- 
ation of directors of a bank make state- 
ments as to the condition of its affairs 
which they bona fide believe to be true, I 
cannot think they can be guilty of fraud 
because other person-^ think, or the court 
thinks, or your lordships think, that there 
was no sufficient ground to warrant the 
opinion which they had formed. If a little 
more care and caution must have led the 
directors to a conclusion different from 
that which they put forth, this may afford 
strong evidence to show that they did not 
really believe in the truth of what they 
stated, and so that they were guilty of 
fraud. But this would be the consequence, 
not of their having stated as true what 
they had not reasonable ground to believe 
to be true, but of their having stated as 
true what they did not believe to be true. " 
Sir James BANNE.\,in his judgment below, 
seeks to limit the application of what 
Lord CuANWOKTi-i says to cases where the 
statement made is a matter of opinion 
only. With all deference, I do not think it 
was intended to he or can be so limited. 
The direction which he was considering, 
and which he thought went beyond what 
true principle warranted, had relation to 
making false statements of importance In 
regard to the affairs of the bank. 

When this is borne in mind, and the 
words which follow those quoted by Sir 
.James Hannen are looked at, it becomes 
to my mind obvious that Lord Cran- 
WOETH did not use the words, "the opin- 
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ion whicb they had formed, "as meaning 
anything diHerent from "the belief which 
they entertained." The opinions expressed 
by Lord Cairns in two well-known cases 
have been cited as though they supported 
the view that an action of deceit might be 
maintained without any fraud on thepart 
of thg person sued. 1 do not tbinli that 
they bear any such construction. In the 
case of Mining Co. v. Smith, L. R. 4 H. L. 
64, 79, he said: "If persons take upon 
themselves to make assertions as to which 
they are ignorant whether they are true 
or untrue, they must, in a civil point of 
view, be held as responsible as if they had 
asserted that which they knew to be un- 
true. " This must mean that the persons 
referred to werp conscious, when making 
the assertion, that they were ignorant 
whether it was true or untrue; for, if not, 
it might be said of any one wlio innocently 
makes a false statement. He must be ig- 
norant that it is untrue, for otherwise he 
would not make it innocently. He must 
be ignorant that it is true, for by the hy- 
pothesis It is false. Construing the lan- 
guage of Lord Cairns in the sense I have 
indicated, it is no more than an adoption 
of the opinion expressed by Maole, J., in 
Evans v. Edmonds, 13 C. B. 777. It is a 
case of the representation of a person's 
belief in a fact when he is conscious that 
he knows not whether it be true or false, 
and when he has therefore no such belief. 
When Lord Cairns speaks of it as not be- 
ing fraud in the more invidious sense, he 
refers, I think, only to the fact that there 
was no intention to client or injure. In 
Peek V. (Jurney, L. R. 6 H. L. 377, 409, the 
same learned lord, after alluuing tothecir- 
cumstance that the defend.ants had been 
acquitted of fraud upon a criminal charge, 
and that there was a great deal to show 
that they were laboring under the impres- 
sion that the concern had in it the elements 
of a profitable commercial undertaking, 
proceeds to say : "They may be absolved 
from any charge of a willful design or mo- 
tive to mislead or defraud the public. 
But, in a civil proceeding of this kind, all 
that your lordships have to examine is the 
question, was there or was there not mis- 
representation in point of fact? If there 
was however, however innocent the mo- 
tive may have been, your lordships will be 
obliged to arrive at the consequences which 
properly would result from what was 
done. " In the case then under considera- 
tion it was clear that, it there had been a 
false statement of fact, it had been know- 
ingly made. Lord Cairns certainly could 
not have meant that in an action of deceit 
the only question to be considered was 
whether or not there was misrepresenta- 
tion in point of fact. All that he there 
pointed out was that in such a case mo- 
tive was immaterial; that it mattered not 
that there was no design to mislead or 
defraud the public if a false representation 
were knowingly made. It was therefore 
but an affirmation of the law laid down 
in Foster v. Charles, 7 Bing. 105, Polhili v. 
Walter, 3 Barn. & Adol. 114, and other 
cases I have already referred to. 

I come now to very recent cases. In 
Weir V. Bell, 3 Exch. Div. 238, Lord Bram- 
WELL vigorously criticised the expression 



" legal fraud, " and indicated a very decid- 
ed opinion that an action founded on fraud 
could not be sustained except by the proof 
of fraud in fact. I have already given my 
reasons for thinking that, until recent 
times, at all events, the judges who spoke 
of fraud in law did not mean to exclude 
the existence of fraud in fact, but only of 
an intention to defraud or injure. 

In the same case Cotton, L. J., stated 
the law in much the same way as he did 
iu the present ca.se, treating "recklessly" 
as equivalent to " without any reasonable 
ground for believing" the statements 
made. Butthe samelearned judge, in Ark- 
wright V. Newbold, 17 Ch. Div. 301, laid 
down the law somewhat differently, for he 
said : "In an action of deceit the represen- 
tation to found the action must not be 
innocent; that is to say, it must be made 
either with knowledge of its being false, 
or with a reckless disregard as to whether 
it is or is not true. " And his exposition 
of the law was substantially the same 
in Edgington v. Fitzmaurice, 29 Ch. Div. 
459. In this latter case Bo wen, L. J., de- 
fined what the plaintiff must prove in 
addition to the falsity of the statement, as 
"secondly, that it was false to the knowl- 
edge of the defendants, or that they made 
it not caring whether it was true orfalse. " 

It only remains to notice the case of 
Smith V. Chadwick, 20 Ch. Div. 27, 44, 67. 
The late master of the rolls there said: 
"A man may issue a prospectus or make 
any other statement to induce another to 
enter into a contract, believing that his 
statement is true, and not intending to 
deceive; but he may through carelessness 
have made statements which are not true, 
and which he ought to have known were 
not true, and if he does so he is liable in 
an action for deceit. Hecannotbeallowed 
to escape merely because he had good in- 
tentions, and did not intend to defraud. " 
This, like everything else that fell from 
that learned judge, is worthy of respectful 
consideration. With the last sentence I 
quite agree, but I cannot assent to the 
doctrine that a false statement made 
through carelessness, and which ought to 
have been known to be untrue, of itself 
renders the person w^ho makes it liable to 
an action for deceit This does not seem 
to me by any means necessarily to amount 
to fraud, without which the action will 
not, in my opinion, lie. 

It must be remembered that it was not 
requisite for Sir George Jessei. in Smith 
V. Chadwick, 20 Ch. Div. 27, 44, 67, to form 
an opinion whether a statement carelessly 
made, but honestly believed, could be the 
foundation of an action of deceit. The 
decision did not turn on any such point. 
The conclusion at which he arrived is ex- 
pressed in these terms: "On the whole, I 
have come to the conclusion that this, 
although in some respects inaccurate, and 
in some respects not altogether free from 
imputation of carelessness, was a fair, hon- 
est, and bona Sde statement on the part 
of the defendants, and by no means exposes 
them to an action for deceit." I may 
further note that in the same case Lind- 
LEY. L. J., said: "The plaintiff has to 
prove — First, that the misrepresentation 
was made to him; second/j', he must prove 
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that It was false; thirdly, that it was lalse 
to the knowledge oJ the defendants, or, 
at all events, that they did not believe the 
truth of it." This appears to be a differ- 
ent statement of the law from that which 
I have just criticised, and one much more 
in accord with the prior decisions. 

The case of Smith v. Chadwick was car- 
ried to yourlordshiDs' house. L. R.9App. 
Cas. 1S7, 190. Lord Selborn-e thus laid 
down the law: "1 conceive that, in an 
action of deceit, it is tlie duty of the plain- 
tiff to establish two things: i^/rst, actual 
fraud, which is to be judged of by the 
nature and character of the repre- 
sentations made, considered with reier- 
euce to tlie object for which they were 
made, the knowledge or means of knowl- 
edge of the person making them, and the 
intention which the law justly inipute-s to 
every man to produce those consequences 
which are the natural result of his acts; 
and, secondly, he must establish that this 
fraud was an inducing cause to the con- 
tract. " It will be noticed that the noble 
and learned lord regards the proof of act- 
ual fraud as essential. All the other mat- 
ters to which he refers are elements to be 
considered in determining whether such 
fraud has been established. Lord Black- 
BUK.N indicated that, although he nearly 
agreed with the master of the rolls, 
the learned judge had not quite stated 
what he conceived to be the law. He did 
not point out precisely how far he differed, 
but it is impossible to read his judgment 
in this case, or in that of Brownlie v. 
Campbell, L. R. 5 App. Cas. 925, without 
seeing that in his opinion proof of actual 
fraud or of a willful deception was requi- 
site. 

Having now drawn attention,! believe, 
to all the eases having a material bearing 
upon the question under consideration, I 
proceed to state briefly the conclusions to 
which I have been led. I think the author- 
ities establish the following propositions: 
First. In order to sustain an action of de- 
ceit, there must be proof of fraud, and 
nothing short of tliat will sufHce. Sec- 
ondly. Fraud is proved when it is shown 
that a false representation has been made 
(1) knowingly, or (2) without belief in 
its truth, or (3) recklessly, careless 
whether it be true or false. Although I 
have treated the second and third as dis- 
tinct cases, I think the third is but an in- 
stance of the second ; for one who makes 
a statement under such circumstances 
can have no real belief in the truth of 
what he states. To prevent a false state- 
ment beingfraudulent, there must, I think, 
always be an honest belief in its truth. 
And this probably covers the whole 
ground, for one who knowingly alleges 
that which is false has obviously no such 
honest belief. Thirdly. If fraud be proved, 
the motive of the person guilty of it is 
immaterial. It matters not that there 
was no intention to cheat or injure the 
person to whom the statement was made. 

I think these propositions embrace all 
that can be supported by decided cases from 
the time of Pasley v. Freeman, 2 Smith, 
Lead. Cas. 94, down toBank v.Addie,L.R. 
1 H. L.Sc. 145, inl867, when the first sugges- 
tion is to be found that belief in the truth of 



what he has stated will not suffice to ab- 
solve the defendant if his belief be based on 
no reasonable grounds. I have shown that 
this view was at once dissented from by 
Lord Cranworth, so that there was at 
the outset as much authority against It 
as for it. And I have met with no further 
assertion of Lord Chelmsford's view 
until the case of Weir v. Bell, 3 Exch. Div. 
23S, where it seems to be involved in Lord 
Justice Cotton's enunciation of the law 
of deceit. But no reason is there given in 
support of the view ; it is treated as es- 
tablished law. The dictum of the late 
master of the rolls that a false statement, 
made through carelessness, which the per- 
son making it ought to have known to 
be untrue, would sustain an action of de- 
ceit, carried the matter still further. But 
that such an action could be maintained 
notwithstanding an honest belief that 
the statement made was true, if there were 
no reasonable grounds for the belief, was, 
I think, for the first time decided in the 
case now under appeal. 

In my opinion, making a false state- 
ment through want of care falls far short 
of, and iv^i a very different thing from, 
fraud, and the same may be said of a false 
representation honestly believed, though 
on insufficient grounds. Indeed, Cotton, 
L. J., himself indicated, in the words I 
have already quoted, that he should not 
call it fraud. But the whole current of 
authorities, with which I have so long de- 
tained your lordships, shows to my mind 
conclusively that fraud is essential to 
found an action of deceit, and that it can- 
not be maintained where the acts proved 
cannot properly be so termed. And the 
case of Taylor v. Ashton, 11 Mees. & VV. 
401, appears to me to be in direct conflict 
with the dictum of Sir George Jessel, 
and inconsistent with the view taken by 
the learned judges in the court below. I 
observe that Sir Frederick Pollock, in his 
able work on Torts, (page 243, note.) refer- 
ring, I presume, to the dicta of Cotton, 
L. J., and Sir George Jessel, M. R., says 
that the actual decision in Taylor v. Ash- 
ton, 11 Mees. & \V. 401, is not consistent 
with the modern cases, on the duty of di- 
rectors of companies. I think he is right. 
But, for the reasons I have given, I am 
unable to hold that anything less than 
fraud will render directors or any other 
persons liable to an action of deceit. 

At the same time 1 desire to say distinct- 
ly that, when a false statement has been 
made, the questions whether there were 
reasonable grounds for believing it, and 
what were the means of knowledge in the 
possession of the person making it, are 
most weighty matters for consideration. 
The ground upon which an alleged belief 
was founded is a most important test of 
its realit3'. I can conceive many cases 
where the fact that an alleged belief was 
destitute of all reasonable foundation 
would suffice of itself to convince thecourt 
that it was not really entertained, and 
that the representation was a fraudu- 
lent one. So, too, although means of 
knoAvledge are, as was pointed out by 
Lord Blackburn in Brownlie v. Camp- 
bell, L. R. 5 App. Cas. 925, a very different 
thing from knowledge, if I thought that 
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a person making a false statement had 
shut his eyes to the facts, or purposely ab- 
stained from inquiring into them, I should 
hold that honest belief was absent, and 
that he was just asfraudulent as if he had 
knowingly stated that which was false. 

I have arrived with some reluctance at 
the conclusion to which 1 have felt my- 
self compelled, for I think those who put 
before the public a prospectus to induce 
them to embark their money in a commer- 
cial enterprise ought to be vigilant to see 
that it contains such representations on- 
ly as are in strict accordance with fact, 
and I should be very unwilling to give any 
countenance to thecontraryidea. I think 
there is much to be said for the view that 
this moral duty ought to some extent to 
be converted into a legal obligation, and 
that the want of reasonable care to see 
that statements made under such circum- 
stances are true should be made an actiou- 
ablewrong. Butthis isnota matterfitfor 
discussion on the present occasion. It it is 
to be done, the legislature must intervene, 
and expressly give a right of action in re- 
spect of such a departure from duty. It 
ought not, I think, to be done by straining 
the law, and holding that to be fraudu- 
lent which the tribunal feels cannot prop- 
erly be so described. I think mischief is 
likely to result from blurring the distinc- 
tion between carelessness and fraud, and 
equally holding a man fraudulent whether 
bis acts can or cannot be justly so desig- 
nated. 

It now remains for me to apply what I 
believe to be the law to the facts of the 
present case. The charge against the de- 
fendants is that they fraudulently repre- 
sented that, by the special act of parlia- 
ment which the company had obtained, 
they had a right to use steam or other 
mechanical power instead of horses. The 
test which I purpose employing is to in- 
quire whether the defendants knowingly 
made a false statement in this respect, or 
whether, on the contrary, they lionestly 
believed what they stated to be a true 
and fair representation of the facts. Be- 
fore considering whether the charge of 
fraud Is proved,! maysay that lapproach 
the case of all the defendants, except 
Wilde, with the inclination to scrutinize 
their conduct with severity. They most 
improperly received sums of money from 
the promoters, and this unquestionably 
lays them open to the suspicion of being 
ready to put before the public whatever 
was desired by those who were promot- 
ing the undertaking. But I think tnis 
must not be unduly pressed, and when I 
find that the statement impeached was 
concurred in by one whose conduct in the 
respect I have mentioned was free from 
blame, and who was under no similar 
pressure, the case assumes, I think, a dif- 
ferent complexion. I must further remark 
that the learned judge who tried the cause, 
and who tells us that he carefully watched 
the demeanor of the witnesses and scanned 
their evidence, came without hesitation 
to the conclusion that they were witnesses 
of truth, and that their evidence, what- 
ever may be its effect, might safely be re- 
lied on. An opinion so formed ought not 
to be differed from except on very clear 



grounds, and, after carefully considering 
the evidence, I see no reason to dissent 
from Stirling, J.'s, conclusion. I shall 
therefore assume the truth of their testi- 
mony. 

I agree with the court below that the 
statement madedid not accuratelyconvey 
to the mind of a person reading it what 
the rights of the company were, but, to 
judge whether it may nevertheless have 
been put forward without subjecting the 
defendants to the imputation of fraud, 
your lordships must consider what were 
the circumstances. By the general tram- 
ways act of 1870it is provided that all car- 
riages used on any tramway shall be 
moved by the power prescribed by the 
special act, and, where no such power is 
prescribed, by animal power only. 33&34 
Vict. c. 78, § 34. In order, therefore, to en- 
able the company to use steam-power, an 
act of parliament had to be obtained em- 
powering its use. Thishad beendone,but 
the power was clogged with the condition 
that it was only to be used with the con- 
sent of the board of trade. It was there- 
fore incorrect to say that the company 
had the right to use steam. They w^ould 
only have that right if they obtained the 
consent of the board of trade. But it is 
impossible not to see that the fact which 
would Impress itself upon the minds of 
those connected with the company was 
that they had, after submitting the plans 
to the board of trade, obtained a special 
act empowering the use of steam. It 
might well be that the fact that the con- 
sent of the board of trade was necessary 
w^ould not dwell in the same way upon 
their minds, if they thought that the con- 
sent of the board would be obtained as a 
matter of course if its requirements were 
complied with, and that it was therefore 
a mere question of expenditure and care. 
The provision might seem to them analo- 
gous to that coutained in the general 
tramways act, and I believe in the rail- 
ways act also, prohibiting the line being 
opened until it had been inspected by the 
board of trade, and certified fit for traffic, 
which no one would regard as a condition 
practically limiting the right to use the 
line for the purpose of a tramway or rail- 
way. I do not say that the t"wo cases are 
strictly analogous in point of law, but 
they may well have been thought so by 
business men. 

I turn, now, to the evidence of the de- 
fendants. I will take first that of Mr. 
Wilde, whose conduct in relation to the 
promotion of the company is free from 
suspicion. He is a member of the bar, 
and a director of one of the London tram- 
way companies. He states that he was 
aware that the consent of the board of 
trade was necessary, but that he thought 
that such consent had been practically 
given, inasmuch as, pursuant to the stand- 
ing orders, the plans had been laid before 
the board of trade, with the statement 
that it was intended to use mechanical as 
well as horse power, and no objection 
having been raised by the board of trade, 
and the' bill obtained, he took it lor grant- 
ed that no objection would be raised aft- 
erwards, provided the works were prop- 
erly carried out. Re considered, there- 
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fiire, tyiat, practically and substantiaUy, 
they had the right to use steam, and that 
the statement was perfectly true. Mr. 
Pethick's evidence is to much the same ef- 
fect. He thought the board ol trade had 
no more right to refuse their consent than 
they would in the ease of a railway; that 
they might have required additions or al- 
terations; but that, on any reasonable re- 
quirementa being complied with, they 
could not refuse their consent. It never 
entered liis thoughts that, after the board 
hart passed their plans, with the knowl- 
edge that it was proposed to use steam, 
they would refuse their consent. Mr. 
Moore states that he was under the im 
pressinn that the passage in the prospect- 
us represented the effect of section 35 of the 
act, inasmuch as he understood that the 
consent was obtained. He so understood 
from the statement made at the board by 
the solicitors to the company, to the gen- 
eral effect that everything was in order for 
the use of steam, that the act had been 
obtained subject to the usual restrictions, 
and that they were starting as a tram- 
way company, with full power to use 
steam as other companies were doing. 
Mr. Wakefield, according to his evidence, 
believed that the statement in the pro- 
spectus was fair; he never had a doubt 
about ic. It never occurred to him to say 
anything about the consent of the board 
of trade, because, as they had got the act 
of parliament for steam, he presumed at 
once that they would get it. Mr. Derry's 
evidence is somewhat confused, but I 
think the fair effect of it is that, though he 
was aware that under the act the con- 
sent of the board of trade was necessary, 
he thought that, the company having ob- 
tained their act, the board's consent 
would follow as a matter of course, and 
that the question of such consent being 
necessary never crossed his mind at the 
time the prospectus was issued. He be- 
lieved at that time that it was correct 
to say they had the right to use steam. 

As i have said, Stirling, J., gave credit 
to these witnesses, and I see no reason to 
differ from him. What conclusion ought 
to be drawn from their evidence? I think 
thej' were mistaken in supposing that the 
consent of the board of trade would fol- 
low as a matter of course, because they 
had obtained their act. It was absolute- 
ly in the discretion of the board whether 
such consent should be given. The pro- 
spectus was therefore inaccurate. But 
that is not the question. If they believed 



that the consent of theboard of trade was 
practically concluded by the passing of 
the act, has the plaintiff made out, which 
it was for him to do, that they have been 
guilty of a fraudulent misrepresentation? 
I think not. I cannot hold it proved as 
to any one of them that he knowingly 
made a false statement, or one which he 
did not believe to be true, or was carelesa 
whether what he stated was true or false. 
In short, I think they honestly believed 
that what they asserted was true, ami I 
am of opinion that the charge of fraud 
made against them has not betm estab- 
lished. It is not unworthy of note that, 
in his report to the board of trade, Gen. 
Hutchinson, who was obviously aware of 
the provisions of the special act, falls into 
the very same inaccuracy of language as 
is complained of in the defendants, for he 
says: "The act of 18S2 gives the company 
authority to use mechanical power over 
all their system. " I quite admit that the 
statements of witnesses as to their belief 
are by no means to be accepted blindfold. 
The probabilities must be considered. 
Whenever it is necessary to arrive at a 
conclusion as to the state of mind of an- 
other person, and to determine whether 
his belief under given circumstances was 
such as he alleges, we can only do so by 
applying the standard of conduct which 
our own experience of the ways of men 
has enabled us to form,— by asking our- 
selves whether a reasonable man would 
be likely, under the circumstances, so to 
believe. I have applied this test. With 
that I have a strong conviction that a 
reasonable man, situated as the defend- 
ants were, with their knowledge and 
means of knowledge, might well believe 
what they state they did believe, and con- 
sider that the presentation made was sub- 
stantially true. Adoptingthe language of 
Jessel, M. R., in Smith v. Chadwick, 20 
Ch. Div. 67, I conclude by saying that, on 
the whole, I have come to the conclusion 
that the statement, "though in some re- 
spects inaccurate and not altogether free 
from imputation of carelessness, was a 
fair, honest, and bona Qde statement on 
ttie part of the defendants, and by no 
means exposes them to an action for de- 
ceit." I think the judgment of the court of 
appeal should be reversed. 

Order of the court of appeal reversed ; 
order of Stirling, J., restored; the re- 
spondent to pay to the appellants their 
costs below and in this house; cause remit- 
ted to the chancery division. 



(See, also, Angus v. Clifford, [1891,] 3 Ch. Div. 449; Salisbury v. Howe, 87 N. Y. 138; Meyer v. 
Amldon, 45 N. Y. 169; Allison v. Jack, 76 Iowa, 305, 40 N. W. Kep. 811; Cowley v. Smyth, 46 N. J. 
Law, 380; Caldwell v. Henry, 76 Mo. 254; Alexander v. Church, 53 Conn. 561, 4 AtL Kep. 103.) 



2. Massachusetts rule. 



(117 Mass. 195.) 

Litchfield v. Hutchinson. 

(Simreme Judicial Ccrart of Massachusetts. 
Feb. 1, 1875. ) 

Feaud — When Actiox of Deceit Lies. 

To sustain an action of deceit to recover dam- 
ages, it is not always necessary to prove that the 
defendant knew that the facts stated by him were 
CHASE — 17 



false. If he states, as of his own knowledge, 
material facts susceptible of knowledge, which 
are false, it is a fraud which renders him liable 
to the party who relies and acta upon the state- 
ment as true, and it is no defense that he believea 
the facts to be true. 

Exceptions from superior court, Middle- 
sex county. 
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Action of tort brought by Paul F.Litch- 
field against Nathaniel Hutchinson for de- 
ceit in the sale of a horse. A verdict was 
returned for defendant. Plaintiff alleged 
exceptions. 

D. S. Richardson, (G. F. Richardson, 
with him,) for plaintiff. W. S. Gardner, 
tor defendant. 

MoETON^, J. This is an action of tort in 
which the plaintiff alleges that he was in- 
duced to buy a horse of the defendant by 
representations made by him that the 
horse was sound, and that the horse was, 
in fact, unsound and lame, all of which 
the defendant well knew. To sustain such 
an action, it is necessary for the plaintiff 
to ijrove that the defendant made false 
representations, which were material, 
with a view to induce the plaintiff to 
purchase, and that the plaintiff was there- 
by induced to purchase. But it is not al- 
ways necessary to prove that the defend- 
ant knew that the facts stated by him 
were false. If he states, as of his own 
knowledge, material facts susceptible of 
knowledge, -which are false, it is a fraud 
which renders him liable to the party who 
relies and acts upon thestatement as true, 
and it is no defense that he believed the 
facts to be true. The falsity and fraud 
consist in representing that he knows the 
facts to be true, of his own knowledge, 
when he has no such knowledge. Page v. 
Bent, 2 Mete. (Mass.) 371; Stone v. Denny, 
4 Mete. (Mass.) 1.51; Milliken v.Thorndike, 
103 Mass. 382; Fisher v.Mellen, Id. 503. 

In the case at bar the plaintiff asked the 
court to instruct the jury "that if the de- 



fendant made a representation of the 
soundness of the horse, as of his own 
knowledge, and the jury are satisfied that 
he might have known by reasonable in- 
quiry and examination whether he was 
sound or not, and thehorse wasnot sound 
as a matter of fact, and if the plaintiff re- 
lied on such representations, and was in- 
duced thereby to purchase the horse, and 
thereby sustained damage, then the defend- 
ant is liable. " We are of opinion that this 
instruction should have been given in sub- 
stance. If the defect in the horse was one 
which might have been known by reason- 
able examination, it was a matter suscep- 
tible of knowledge; and a representation 
by the defendant, made as of his knowl- 
edge, that such defect did not exist, would, 
if false, be a fraud for which he would be 
liable to the plaintiff, if made with a view 
to induce him to purchase, and if relied on 
by him. A false representation of this 
character is sufficiently set forth in the 
declaration to constitute a cause ol action, 
without the further allegation that the 
defendant well knew the representations 
to be false. It is not necessary that all 
the allegations should be proved if enough 
are proved to make out a cause of action. 
The instructions given upon the subject 
embraced in this prayer required the plain- 
tiff to prove, not only that the defendant 
made the false representations alleged, as 
of his own knowledge, but also that the 
defendant knew that they were false, or 
that he did not honestly believe them to 
be true. In this respect the Instructions 
were erroneous. 
Exceptions sustained. 

(See, also, Furnace Co. v. Moffatt, 147 Mass. 403, 18 N. B. Rep. 168; Davis v. Nuzum.TZ Wis. 439, 40 
N. W. Rep. 497; Iron- Works v. Barber, 106 Pa. St. 125; Kirkpatrick v. Reeves, 121 Ind. 280, 23 N. E. 
Eep. 139; Bullitt v. Farrar, 43 Minn. 8, 43 N. W. Rep. 556; Ramsev v. Wallace, 100 N. C. 75, 6 H. E. 
Rep. 688; Cooper v. Schlesinger, 111 V. S. 148, 4 Sup. Ct. Rep. 360.) 



11. FRAUD BY SILENCE. 



(94 Mo. 423, 7 S. W. E.ep. 431 ) 

Grigsbt v. Staplbton. 

(Supreme Court of Missouri. March 5, 1888.) 

BiXE— FKAnDULEST CONCEALMENT OF LATENT DE- 
FECT— CaVEAT Emptor. 

Plaintiff said cattle to defendant at a sound 
price, knowing that they had Texas fever, and 
that some of them had died from the disease. 
Defendant did not know that they were diseased, 
nor that any had died. Texas fever is a disease 
not easily detected, except by those acquainted 
with it. Held, a fraudulent concealment by 
plaintiff of a latent defect, and that the doc- 
trine of caveat emptor did not apply. 

Appeal from circuit court, Nodaway 
county; H. S. Kelley, Judge. 

Suit by Francis J.Grigsby against James 
Stapleton. Judgment for plaintiff, and, 
after motion for a new trial, defendant 
appeals. 

Johnston & Craiff, for appellant. W. W. 
Ramsey and Edwards & Ellison, for re- 
epondent. 

Black, J. This was a suit in two 
^•ounts. The first declares for the contract 



price of 100 head of cattle sold by the 
plaintiff to the defendant; the second seeks 
to recover the value of the same cattle. 
Tha contract price, as well as the value, is 
alleged to have been $3,431.25. The an- 
swer is — First, a general denial ; second, 
fraudulent representation as to the health 
and condition of the cattle; third, fraudu- 
lent concealment of the fact that they had 
the Spanish or Texas fever; fourth, tender 
of their value in their diseased condition. 
Plaintiff purchased 105 head of cattle at 
the stock-yards in Kansas City on Friday, 
the 25th July, 1884, at $3.60 per cwt. He 
shipped them to Barnard on Saturday. 
Mr. Ray, plaintiff's agent, attended to the 
shipment, and accompanied the cattle. 
Ray says it was reported in the yards, be- 
fore he left Kansas City, that the cattle 
were sick with Texas fever; some persons 
said they were sick, and some said they were 
not. When the cattle arrived at Barnard, 
Ray told the plaintiff of the report, and 
that the cattle were in bad condition; 
that one died in the yards at Kansas City, 
before loading, and another died in the 
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cars on the way. On Sunday morning the 
plaintiff started with thera to his home. 
After driving them a mile or so, he says he 
concluded to and did drive them back to 
the yards, because they were wild. One 
of them died on this drive, and two more 
died in the pen at Barnard before the sale 
to defendant. There is much evidence 
tending to show that plaintiff drove the 
cattle back, because he was afraid to take 
theui to his neighborhood, and that he 
knew they -were diseased, and dying from 
the fever. He made no disclosure of the 
fact that the cattle were sick to defend- 
ant, nor that they were reported to have 
the fever. Defendant bargained for the 
cattle on Sunday afternoon, and on Mon- 
day morning completed the contract at 
$3.75 per cwt., and at once shipped them 
to Chicago. Thirty died on the way ; 
twenty were condemned by the health offi- 
cer. It is shown beyond all question that 
they all had the Texas fever. The court, 
by the first instruction given at the re- 
quest of the plaintiff, told the jury that if 
"plaintiff made no representations to de- 
fendant as to the health or condition of 
said cattle to influence defendant to be- 
lieve said cattle were sound or in healthy 
condition, but, on the contrary, defendant 
bought said cattle on actual view of the 
same, and relying on his own judg- 
ment as to their health and condi- 
tion, then the jury will find for plaintiff; 
* * * and, if the cattle were bought by. 
the defendant in the mannerabove stated, 
it makes no difference whether said cattle, 
or any of them, were, at the time of said 
sale, affected with Texas fever or other 
disease, or whether plaintiff did or did 
not know of their being so diseased, as, 
under such circumstances, he would buy 
at his own risk and peril." 

Caveat emptor ia the general rule-of the 
common law. If defects in the property 
sold are patent, and might be discovered 
by the exercise of ordinary attention, and 
the buyer has an opportunity to inspect 
the property, the law does not require the 
vendor to point out defects. But there 
are cases ■where it becomes the duty of the 
seller to point ont and disclose latent de- 
tects. Parsons says the rule seems to be 
that a concealment or misrepresentation 
as to extrinsic facts which affect the mar- 
ket value of the things sold, is not fraud- 
ulent, while the same concealment of de- 
fects in the articles themselves -would be 
fraudulent. 2 Pars. Cont. (6th Ed.) 775. 
When an article is sold for a particular 
purpose, the suppression of a fact by the 
vendor, which fact makes the article unfit 
tor the purpose for which it was sold, is a 
deceit; and, as a general rule, a material 
latent defect must be disclosed when the 
article is offered for sale, or the sale will 
be avoided. 1 Whart. Cont. § 248. The 
sale of animals which the seller knows, but 
the purchaser does not, have a contagious 
disease, should be regarded as a fraud, 
when the fact of the disease is not dis- 
closed. Cooley, Torts, 481. Kerr says: 
"Defects, however, which are latent, or 
circumstances materially affecting thesub- 
ject-matter of a sale, of which the pur- 
chaser has no means, or at least has no 
equal means, of knowledge, must, If known 



to the seller, be disclosed." Kerr, Fraud 
& M. (Ed. by Bump,) 101. In Cardwell v. 
McClelland, 3 Sneed, 150, the action was 
for fraud in the sale of an unsound horse. 
The court had instructed that if the buyer 
relies upon his own judgment and obser 
vations, and the seller makes no represen- 
tations that are untrue, or says nothing, 
the buyer takes the property at his own 
risk. This instruction was held to be er- 
roneous, the court saying, "If the seller 
knows of a latent defect in the property 
that could not be discovered by a man of 
ordinary observation, he is bound to dis- 
close it." In Jeffrey v. Bigelow, 13 Wend. 
518, the defendants, through their agent, 
sold a flock of sheep to the plaintiff. Soon 
after the sale a disease known as the 
"scab" made its appearance among the 
sheep. It was in substance said, had the 
defendants made the sale in person, and 
known the sheep were diseased, it would 
have been their duty to have informed the 
purchaser; and the defendants were held 
liable for the deceit. In the case of Mc- 
Adams v. Cates, 24 Mo. 223, the plaintiff 
made an exchange or swap for a filly, un- 
sound from loss of her teeth. The court, 
after a careful review of the authorities 
as they then stood, announced this conclu- 
sion: "If the defect complained of in the 
present case was unknown to the plain- 
tiff, and of such a character that he would 
not have made theexchangehad he known 
of it, and was a latent detect such as 
would have ordinarily escaped the obser- 
vation of men engaged in buying horses, 
and the defendant, knowing this, allowed 
the plaintiff to exchange without com- 
municating the defect, he was guilty of a 
fraudulent concealment, and must answer 
for it accordingly." This case was fol- 
lowed, and the principle reasserted, in 
Barron v. Alexander, 27 Mo. 530. Hill v. 
Balls, 2 Hurl. & N. 299, seems to teach a 
different doctrine; but the cases in this 
court, supported as they are, must be tak- 
en as the established law of this state. 

There is no claim in this case that de- 
fendant knew these cattle were diseased. 
It seems to be conceded on all hands that 
Texas fever is a disease not easily detect- 
ed, except by those having had experience 
with it. The cattle were sold to the de- 
fendant at a sound price. If. therefore, 
plaintiff knew they had the Texas fever, 
or any other disease materially affecting 
their value upon the market, and did not 
disclose the same to the defendant, he was 
guilty of fraudulent concealment of a la- 
tent defect. It is not necessary to this de- 
fense that there should be any warranty 
or representations as to the health or condi- 
tion of the cattle. Indeed, so far as this 
case is concerned, if the cattle bad been 
pronounced by some of the cattle-mon to 
have theTexas fever, and, after knowledge 
of that report came to plaintiff, some of 
them to his knowledge died from sickness, 
then he should have disclosed these facts to 
the defendant. They were circumstances 
materially affecting the value of the cattle 
for the purposes for which they were 
bought, or for any other purpose, and of 
which defendant, on all the evidence, had 
no equal means of knowledge. To with- 
hold these circumstances was a deceit, In 
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the absence of proof that defendant pos- 
sessed such information. It follows that 
the first instruction is radically wrong, 
and that the second, given at the request 
of the plaintiff, is equally vicious. The 



judgment Is reversed, and the cause r&- 
manded. 



Eat, J., absent, 
cur. 



The ottier judges ecu- 



(The following cases are to the same effect: Maynard v. Maynard, 49 Vt. 297; French v. Vining, 
103 Mass. 132 ; Downing v. Dearborn, 77 Me. 457, 1 Ati. Rep. 407 ; Dowling v. Lawrence, .58 Wis. 282, 16 
JST W. Rep. 552; Stewart v. Ranche Co., 128 TJ. S. 383, 9 Sup. Ct. Rep. 101. But some cases are to the 
contrary: Paul v. Hadley, 23 Barb. 521; Benlnger v. Corwin, 34 N. J. Law, 257. See Hadley T. Clin- 
tcu, etc.. Co., 13 Ohio St. 502.) 



III. FALSE STATEMENTS AS TO MATTERS OP OPINION. 



(102 N. T. 454, 7 N. E. Rep. 321.) 
HiCKEY V. MOEEELL. 

(Court of Avveals of New York. June 1, 1886.) 
Wabehouseman — False Repkese:stations that 
Wakehouse was Fikb-Pkoof. 
A warehouseman, in a circul ar soliciting pa- 
trons, stated that in his warehouse no expense 
had been spared in supplying "protection against 
the spread of fire, the exterior being fire-proof, " 
etc. Portions of the exterior of the building were 
in fact constructed of wood. Held, that such 
statement was the statement of a matter of fact, 
not the mere expression of an opinion; and, if 
made by the warehouseman with knowledge of 
the component parts of his building, and with 
intent to deceive, a person who was induced 
thereby to deliver, for storage in the warehouse, 
property which was destroyed by fire communi- 
cated to such wooden portions of the structure, 
was entitled to recover from the warehouseman 
for the loss so Incurred. Eakl, J., dissenting. 
12 Daly, 482, reversed. 

Appeal from court of common pleas of 
the city and county of New York, general 
term. 

Action by Teresa H. Hickey against 
John H. Morrell tor alleged false represen- 
tations by defendant. The complgint was 
dismissed at the trial, and the judgment 
for defend ant entered thereon was affirmed 
by the general term on appeal. 12 Daly, 
482. From the judgment of the general 
term plaintiff again appealed. 

Ma.tthew Hale, ioT appellant. John M. 
Bowers, for respondent. 

Danforth, J. As to the character of 
this action the parties are agreed. It is 
for "falsely and fraudulently, " and" with 
an Intent to deceive and defraud the plain- 
tiff, " representing, among other things, 
that the defendant's warehouse was "fire- 
proof on the exterior, " whereby the plain- 
tiff was induced to deliver to him, to be 
stored therein, certain property of value, 
which, while there, was destroyed by fire 
communicated from the outside "to the 
wooden cornice and wooden window- 
frames" of the warehouse, and thence to 
che property in question. The ans'iver ad- 
mitted that defendant was proprietor of 
the warehouse; that It and the articles 
described in the complaint were destroyed 
by fire; but denied the other matters 
above referred to as making out a cause 
of action, and set up that "the property 
was received and stored by him as aware- 
houseman, and in no other capacity, and 
under the special contract that the goods 
were stored at the owner's risk of fire." 

There was no controversy as to the evi- 
dence. The question was determined Ui»- 
on that introduced by the plain tif*, and la 



view of the law as it stood at the time of 
the bailment. The appellant refers to the 
statute (Laws 1871, c. 742, § 8) "in relation 
to storage, and other purposes, " impos- 
ing liabilities upon persons for any fire re- 
sulting from their willful and culpable 
negligence, and which, among other 
things, requires "the closing of iron shut- 
ters" at the completion of the business of 
each day, by the occupant of the building 
having use or control of the same; but 
the complaint contains no allegation of 
negligence, and so the action could not 
stand on that ground either at common 
law or by statute. Another statute, also 
referred to, relating to buildings in the 
city of New York, (Laws 1874, c. 547, § .5,) 
is of some importance in its bearing upon 
the point chiefly pressed upon us, and as 
likely to have been in contemplation of 
both parties. It is there provided that 
buildings of a certain description-^within 
which the storehouse in question comes — 
shall have doors and blinds and shutters 
made of fire-proof metal on every window 
and opening above the first story. 

The plaintiff's testimony went to show 
that she was induced to store her goods 
with the defendant by representations 
contained in a circular issued by him, the 
object of which, as therein stated, was to 
call "the special attention of persons hav- 
ing valuable articles, merchandise, or oth- 
er property for storage to his new first- 
class storage warehouse, in the erection 
of which," it is said, among other things, 
"no expense has been spared in supplying 
light, ventilation, and protection against 
the spread of fire ; the exterior being fire- 
proof, and the interior being divided off 
by heavy bi'ick walls, iron doors, and rail- 
ings, appropriate and convenient In every 
way for the various kinds of articles to be 
stored." 

The learned counsel for the respondent 
argues that the only statements of fact in 
the paragraph quoted are those which re- 
late to the interior as divided by heavy 
brick walls, iron doors, and railings; that 
as to those the defendant had knowledge; 
and concedes that their non-existence 
would make him guilty of a misrepresen- 
tation. This is a very narrow view of the 
subject, and could prevail, if at all, only 
by conceding that the defendant purpose- 
ly avoided mention of those things which, 
if stated, would make his solicitations less 
attractive, and display him as the owner 
of a building combustible on the outside, 
and so of little security to its contents it 
they happened to be ofthe samecharacter. 

We think the appellant's ground of com- 
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plaint a just one. It was proven that in 
fact tlie ■window-frames in the warehouse 
were of wood; that at the outside of the 
windows there were no shutters; that 
tlie cornices were of wood, covered with 
tin. Tlie fire occurred in the evening. It 
originated in other buildings across the 
street, and from them communicated to 
the wooden window-frames on the defend- 
ant's building. An architect and a build- 
er, examined as experts, testified that a 
building constructed, as was the one in 
question, "with wooden windovr-frames 
and sashes, and no outside shutters." 
could not be deemed fire-proof, and that in 
October, 18Sl,it was practicable to erect a 
storage warehouse which would be fire- 
proof on tlie exterior. At the close of the 
plaintiff's evidence she was nonsuited, up- 
on the ground that the statement in the 
ciicular, asto the character of the exterior 
of the building, was a mere expression of 
an opinion, and not the statement of a 
fact. Upon the same ground the judg- 
ment was affirmed at the general term. 
In such a circular, obviously intended as 
an advertisement, high coloring and exag- 
geration as to the advantages offered 
must be expected and allowed for; but, 
when the author descends to matters of 
description and affirmation, no misstate- 
ment of any material fact can be permit- 
ted, except at the risk o! making compen- 
sation to whomsoever, in reliance upon it, 
suffers injury. Here the allegation is that 
the exterior of the buildius is fire-proof. 
It necessarily refers to the quality of the 
material out of which it is constructed, or 
which forms its exposed surface. To say 
of any article it is fire-proof conveys no 
other idea than that the material out of 
which it is formed is incombustible. That 
statement, as regards certain well-known 
substances usually employed in the con- 
struction of buildings, w^hile it might in 
some final sense be deemed the expression 
of an opinion, could in practical affairs be 
properly regarded only as a representa- 
tion of a fact. To say of a building that 
it is fire-proof excludes the idea that it is 
of wood, and nccessarilj- implies that it is 
of some substance fitted for the erection 
of fire-proof buildings. To say of a cer- 
tain portion of a building it is fire-proof 
suggests a comparison between that por- 
tion and otherparts of the building noc so 
characterized, and warrants the conclu- 
sion that it is of a different material. In 
regard to such a matter of common 
knowledge, the statement is more than 
the expreesion of opinion. No one would 
have any reason to suspect that any two 
persons could differ in regard to it. But 
when we look at the words accompany- 
ing this statement, viz., "No expense has 
been spared in supplying protection 
against the spread of fire, " all possibility 
of doubt seems removed. This danger is 
pointed out as the one thing which, more 
than another, the owner had in view and 
guarded against; and the rest of the sen- 
tence shows with what result, viz., "the 
exterior being fire-proof," and the interior 
divided off by heavy brick walls, iron 
doors, and railings. Thus the expenditure 
of money is said to have been limited only 
by the accomplishment of the desired ob- 



ject, and the statement of the material 
used is in connection with the representa- 
tion as to the quality of the exterior. No 
one reading of inside walls and railings of 
incombustible material, and of an exterior 
fire-proof, could suppose that a precaution 
against fire made necessary by statute 
had been omitted, or that a builder who 
called attention to such matters as an 
inducement to patronage could have re- 
garded wooden window-frames as in any 
sense fire-proof. The language of the cir- 
cular is very emphatic. In effect, it says 
the buildings, as a whole, have been erect- 
ed at an immense cost; from which asser- 
tion alone, in view of the business to 
which th'iy were devoted, one would ex- 
pect strength and adaptation of materi- 
als, and skill in construction, affording se- 
curity, at least, against all the ordinaiy 
dangers to which property might be ex- 
posed when put in store. But this gener- 
al statement is followed by the declara- 
tion that no expense has been spared in 
supplying "protection against the sprt-ad 
of fire;" and this assurance is made promi- 
nent by the display of capital letters, and 
justified by the explanation which relates 
to an existing state of things, viz., "the 
exterior being fire-proof," and still further 
emphasized by the more moderate and 
qualified statement as to the interior. 
That is not said to be fire-proof, but only 
"divided off by heavy brick walls and iron 
doors and railings;" describing, at the 
same time, its arrangement, and the sub 
stance of its walls and partitions. 

As to this, therefore, the statement 
would be true, although the floors, lintels, 
stairs, landings, ties, joists, ceilings, and 
other parts were of wood, but no such 
discrimination is suggested as to the ex- 
terior. The strength of the walls might, 
indeed, be impaired by the necessary open- 
ings for doors and windows, but for the 
purpose of preventing mischief by fire, or, 
as the defendant put it, "the spread of the 
fire," the exterioris pronounced fire-proof. 
Had he only said of the exterior, as he 
did of the interior, " the wall is of brick," 
the intending customer would have been 
put to an inquiry as to the window-frames 
and doors. He said much more. We 
think, therefore, that the defendant must 
be regarded as stating a fact, and not as 
expressing a mere opinion, when he de- 
scribed the exterior, that is, the whole ex- 
terior, of his buildings as fire-proof. 8uch 
statement is not to be classed with those 
relating to value, or prospective profits, 
or prospects of business, or assertions in 
regard to a speculative matter, concern- 
ing any of which men may differ. It re- 
lates to something accomplished ; to an 
existing fact, as distinguished from one 
yet to come into existence. It was made 
after calling to mind the use to which the 
buildings were to be put, the fact that the 
attention of the builder had been especial- 
ly directed to "protection against the 
spread of fire," which could be effected 
only by the use of proper materials; and 
the statement was made with knowledge 
that such materials had not been used. 

Nor is it like the safe case 'cited by the 
respondent,— Walker v. Milner, 4 Fost. & 
F. 745. There the action was upon a war- 



262 



LAW OF TOKTS, 



ranty thaf'tlie safe in question was thief- 
proof ; " " that nothing can break into it. " 
It was broken into. There was no sug- 
gestion of fraud or deceit, and the jury 
were required to discriminate between 
what was represented and what was war- 
ranted, and, unless satisfied there was a 
warranty, to find for the defendant. The 
safe-maker's prospectus was put in evi- 
dence. It stated that the safes would in- 
sure the safety of valuable property con- 
tained in them. The court said: "The 
words cited from thecircular could hardly 
be understood in the sense of a warranty 
or assurance of perfect safety, but only as 
importing a representation of a higli de- 
gree of strength. " They were promissory 
merely. Then plaintiff's counsel referred 
to a laterprospectus, in which the safes in 
question were only spoken of "as of the 
strongest security," and relied on this as 
implying a withdrawal of the previous 
warranty. But Cockburn, J., observed 
that, "assuming later prospectuses to 
have been issued after the burglary, it was 
only dictated by common honesty; for, 
after it had been found by actual experi- 
ence that the safe was not absolutely se- 
cure against all possible attempts, it would 
have been fraudulent to continue previous 
description." In the case at bar the plain- 
tiff alleges fraud. A jury might find that 
an exterior of a city building partly of 
wood, although to no greater extent than 
the one in question, was not flre-proof, 
within the meaning and intent of the cir- 
cular. They might also find that when 
the circular was issued this fact was 
known to the defendant; and then the 
doctrine suggested by Cockbur.v, J., in the 
case cited, would have some application. 

Nor do the other cases referred to seem 
to support respondent's contention. They 
exclude the idea of fraud, and relate to 
matters of mere opinion; as, whether a 
certain valve will consume sinokeand save 
fuel, (Prideaux v. Bunnett, 1 C. B., N. S., 
613;) whether certain pictures were the 
■vrork of the old masters, or copies, (Jend- 
wine v.Slade,2Esp.572;) whetherlandwas 
of the value certified to, (Gordon v. But- 
ler, 105 U. S. 553.) But in none of them is 
it denied that, if the person making tlie 
statement or expressing the opinion had 
at the time knowledge of its falsity, the 
action would lie. It is certainly well set- 
tled upon principles of natural justice 
that for every fraud or deceit which re- 
sults in consequential damage to a party 
he may have an action. 

Here the complaint states, not only a 
false reprt-sentation, with a fraudulent in- 
tent, but that the falsehood was conscious 
and willful; that by it the plaintiff was 
induced to deliver her property to be 
stored in the building, and thereby incurred 
loss. The evidence may be so viewed as 
to sustain these allegations. The learned 
counsel for the respondent has stated, in 
the broadest and most unqualified terms, 



as a proposition not to be disputed, "that 
no man is liable tor the expression of his 
opinion or judgment." But this is true 
only when the opinion stands by itself 
and is in tended to betaken as distinct from 
anything else; and, where the proposition 
is found in the books, it is so restricted. 
Thus it is said : " Matters of opinion, stat- 
ed merely as such, will not, in general, form 
the ground to a legal charge of fraud." 
Leake, Cont. 355, giving many instances 
and also exceptions to the rule. State- 
ments of value have been held insufficient 
to sustain an action where, as is said, 
they were "mere matters of opinion," 
(Simar V Canaday, 53 N. T. 306;) but at 
the same time it is shown that under cer- 
tain circumstances they are to be regard- 
ed as affirmations of fact, and then, if false, 
an action can be maintained upon them. 
The same rule applies where, A. desiring 
credit of B. for a certain amount, the lat- 
ter asks C. as to the solvency of A., and 
he replies, "He is good; as good as any 
man in the country for that sum. " No 
doubt this involves opinion ; but it is held 
that if the recommendation was made in 
bad faith, and with knowledge that A. 
was insolvent, C. would be liable. Upton 
V. Vail, 6 J ohns. 181. And so as to every rep- 
resentation concerning a matter of fact; 
by which one man is induced to change his 
position, to his injury, or the benefit of 
another, it maybe so expressed as to bind 
the person makingit to its truth, whether 
it take the form of an opinion or not, or it 
may appear that it was not intended to 
be acted upon. In the latter case no obli- 
gation is incurred. 

In the circular issued by the defendant 
there are many words of commendation, 
which, however strong, could not be relied 
upon as the bas's of contract. The ones 
at first referred to are not of that char- 
acter. They relate to the present, and de- 
scribe a portion of the building in its exist- 
ing state as "being fire-proof." This is 
not a matter of opinion, for it defines a 
state or condition, and, if part of that 
portion was of wood, may properly be 
regarded as "a false statement of a fact." 
Whether the defendant knew the compo- 
nent parts of his own buildings, and, if so, 
whether the statement was made with 
intent to deceive, and. whether it was an 
inducement to the contract, the learned 
counsel for the respondent has fully argued. 
At present it is unnecessary to discuss 
those questions, for it seems to us the.v are, 
as the case stands, properly for the jury; 
and upon the only point which appears 
to have been considered by the court be- 
low we are obliged to differ from them. 

That the issues may be more fully tried, 
the judgment should be reversed, and a 
new trial granted, with costs to abide the 
event. 

All concur, except Andrews and Mii^t^er, 
J.I., not voting, and Earl, J., dissenting. 

Judgment reversed. 



(See, also, Chrysler v. Canaday, 90 N. Y. 272; Marsh v. FaUier, 40 N. Y. 562; Development Co. t. 
SUva, 125 U. S. 24T, 8 Sup. Ct. Rep. 8B1; Gordon v. Butler, 105 U. S. 553; Holhrook v. Coimor, 60 Me. 
678; Cowley v. Smyth, 46 N. J. Law, 380; Cooper v. Lovering, 106 Mass. 77.) 
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IV. FALSE STATEMENTS AS TO PATENT OR OBVIOUS DEFECTS. 



(68 N. T. 426.) 

Long v. Warren. 

{Court of Appeals of New York. Feb. 13, 1877. ) 

1. Fraud — False Representatioms by Vbndob 
AS TO Obvious Pacts. 
When the real quality of property sold is ob- 
vious to ordinary intelligence, and the vendor 
and vendee have equal knowledge or equal means 
of acquiring information, and the truth or falsity 
of representations made by the vendor as to its 
quality may be ascertained by the vendee by the 
exercise of ordinary inquiry or diligence, and 
they are not made for the purpose of throwing 
him off his guard and diverting him from making 
inquiry and examination, wliich every prudent 
person ought to make, the vendee has no ground 
of action for fraud, though he purchases the prop- 
erty in reliance upon such representations. 

3. Same. 

In an action for false representations by de- 
fendant, whereby plaintiff was induced to pur- 
chase defendant's farm, it appeared that defend- 
ant represented to plaintiff that there was no 
quack grass on the farm, save in a small two-acre 
lot, and that plaintiff, relying thereon, purchased 
the farm. It also appeared that, before purchas- 
ing, the plaintiff walked over portions of the farm 
with his brother-in-law, both of whom were 
farmers, which portions contained quack grass 
in large quantities, and this could have been 
easily perceived on passing over them. Held, 
that plaintiff had equal means of knowing of the 
existence of the quack grass, and could not re- 
cover for the false representations of defendant. 

Appeal from supreme court, general 
term, fourth department. 

Action by Edward Long against Oscar 
F. Warren to recover damages alleged to 
have been sustained by plaintiff by false 
representations of defendant in the sale 
of a farm. The case was submitted to a 
referee, who reported for plaintiff. The 
judgment entered on such report was re- 
versed by the general term. From the 
judgment of the general term plaintiff ap- 
pealed. 

M. B. Peck, for appellant. H. E. Hickeis, 
for respondent. 

FoLGER, J. This is an action at law to 
recover damages for false rspresentations 
and deceit in the sale of a farm by the de- 
fendant to the plaintiff. The representa- 
tions alleged to be false were as to the 
non-existence on the farm of a noxious 
weed or grass known as "quack grass." 
It is alleged that the plaintiff asked the 
defendant if there was any quack; and the 
defendant referred to a little piece north 
of the garden and the barn, about one and 
one-half or one and three-fourths acres, 
and said that there was quack there, and 
that he dug it out. The plaintiff then 
asked him if there was any other quack, 
and he said, "No," there was none on the 
farm except one little piece, and that the 
boys had raked all out. This is the testi- 
mony of the plaintiff, and tends to prove 
a representation that there was but one 
piece of quack grass on the farm, in extent 
not more than one and three-quarters 
acres. The defendant's testimony is that 
in passing over the farm the plaintiff and 
he went to what he called the "quack lot," 



nextthftroad,abovethe barn; thatasthey 
went into that lot the plaintiff said: 
"This devilish stuff is all over the farm, 
ain't it ? " The defendant told him : "No, 
it was not; that I did not know of but 
two other patches, where I had cultivated 
land; there might be quack in some of the 
fields I had not plowed, but I had not dis- 
covered any. I told him one was by the 
sand-bank, and the other in next lot west." 
There is quite a difference in the version ot 
the statements made on that occasion, as 
given by the plaintiff or the defendants 
•There was but one other person present, 
one Kinney, who was a witness at the 
trial. He says that "the subject of quack 
grass was mentioned. Plaintiff asked de- 
fendant something about quack grass, 
and defendant said there was some on cor- 
ner lot north and east of farm, an acre and 
a half, and that he had had his boys rak- 
ing it out and burning it. I had seen stuff 
burning; saidthey had been burning it and 
thought that they had got it out. I have 
no distinct recollection ot anything else. " 

lean but conclude that, on the differ- 
ence between the plaintiff and defendant 
as to what was said by the defendant on 
the subject of the quack grass, the plain- 
tiff is corroborated to a considerable ex- 
tent by Kinney, and that the preponder- 
ance of the testimony is that the defend- 
ant represented that there was but one 
piece, not in size two acres, and that that 
had been probably got out. This, then, 
was the substance of the representation 
made. The proof is ample to show that 
it was false. Without recapitulating the 
testimony, it suffices to say that it estab- 
lishes that there were many places on 
which the weed was growing; that the 
extent of it was twenty-five acres, or near 
thereto; and that it was in vigorous and 
luxuriant condition. 

With this proof of the extent of land 
affected by it, and the vigor ot the growth 
of it, and that it was upon tilled as well 
as meadow and pasture land, and some 
proof of the defendant's knowledge of the 
presence of it inlotsotherthanthatnamed 
by him, it is impossible to conclude that 
the defendant did not know of the exist- 
ence of it on the farm in more places and 
to greater extent than he described to the 
plaintiff, and that he is chargeable witn 
a scienter of the falsity ot his representa- 
tion. With the facts proven that the plain- 
tiff made particular inquiry ot the defend 
ant as to it; that the extent and growth 
of it was so much larger tlian the defend- 
ant told the plaintiff; and with the fact, 
hereafter to be noticed, that it was a 
drawback from the value ot the farm, 
both for cultivation and for sale,— it la 
not possible to infer that the defendant 
did not intend to have the plaintiff believe 
the statement made to hiui, or that he 
did not intend to deceive the plaintiff to 
his harm, and that the representation 
made is not shown to be a false and fraud- 
ulent one. 

It is established by the testimony of the 
plaintiff that he relied upon the state- 
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ment, and was induced by it to make the 
purchase of the farm. Scarcely a witness 
is sworn who does not testily that the 
presence of quack grass in the soil of a 
farm, to the extent and strength of 
growth shown by the testimony, was a 
damage to the farm either for tillage or 
for the market. We have, then, the union 
of fraud and damage thereby, which are 
valid to give cause of action. Bayly v. 
Merrel, Cro. Jac. 386. 

There isanotherquestionyet to be deter- 
mined before we can say that the plaintiff 
may recover. It does nol appear that 
the defendant used any artifice, either of 
word or act, to dissuade or turn away or 
hinder the plaintiff from making inspec- 
tion of the farm for himself, so as to as- 
certain by his own faculties, and those of 
his companion, Kinney, whether, in fact, 
tliere was more of the quack grass upon 
the premises than the defendant had 
Btated. It is evident that he had the op- 
portunity in full degree to make a per- 
sonal examination. He was advised by 
the defendant's declaration, and by his 
own view of it, that there was one piece 
of it on the farm, and thus made aware 
of the possibility of it being in the whole 
Boil. He had twice passed across the 
farm in company with Kinney. He had 
heard and read of this grass ; indeed, his 
inquiry as to it of the defendant shows 
that he was alive to the evil of it. He 
had encountered it before in his own 
garden, and had seen it before on Sfurte- 
vant's farm, more than once, as he passed 
over it. He had been a farmer all his 
life, and knew what quack grass was. 
Kinney, who was with him, and is his 
brother-in-law, had known quack grass 
for the 10 years before the trial ; had seen 
it elsewhere, on other land, at the time 
they passed over the farm ; and had had 
It on his own farm, his business being that 
of afarmer, and had got agood deal out by 
raking and burning. They went into the 
orchard on their first visit to the farm. 
They went across the wheat-field then; 
and on the second visit, they went across 
the meadow by the barn. The testimony 
shows that on each of those fields this 
grass was rooted and growing, on some 
of them very thrivingly, so that the plain- 
tiff, and his friend who was with him, not 
only had unrestrained opportunity to go 
into every field on the farm, and use their 
faculties in the detection of any noxious 
plants growing in the soil, but they did, 
in fact, go into three of the fields in which 
the testimony shows that it wus growing, 
and where it must have been under their 
leet. Was there any reason in the nature 
of things, the season of the year, the 
structure and appearance of the plant, 
which would prevent a person looking for 
it from discovering it? It was in the lat- 
ter part of the year that they were there, 
and there had been a frost, but the 
strength of the testimony is that there 
was no snow to cover the ground. The 
testimony is not entirely unanimous as 
to the ease of distinguishing it from other 
grasses: but the great preponderance is 
that it may be quite readily distinguished 
from wheat blades, or from blades of 
timothy grass, the two plants which it 



most resembles. It can be told on plowed 
land, or in growing wheat. It can be 
Seen in a field by one riding along the 
road. It is plain to be seen ; aheavyfreeze 
changes it, but a frost darkens its color, 
and makes it the more conspicuous. When 
eaten down close by animals, it is not 
easily discernible, and some of the pieces 
where the quack was had been pastured 
close. But the strength of the' testimony 
is that it is readily perceived by one who 
IS well acquainted with It, among other 
grasses, or in growing wheat, or on 
plowed land, and will be noticed by a com 
mon observer as he passes through it, or 
by a man of ordinary prudence, who Is 
about buying a farm. 

One is forced by the testimony to the 
conclusion that had the plaintiff, when he 
was on the farm before the purchase, tak- 
en ordinary pains to look out for this 
grass, he would have perceived it in some 
other lots than that to which it was con- 
fined in the defendant's representation. 
Now, the rale of law in such case was 
early thus laid down. Where the matter 
is not peculiarly within the knowledge of 
the defendant, and the plaintiff has the 
means of obtaining correct information, 
apart from the statements made to him, 
he may not recover upon tlie falsedeclara- 
tion. Bayly v. Merrel, supra. To the 
same effect is Starr v. Bennett, 5 Hill, 303. 
The representations must be such as that 
the vendee has no meaus of discovering 
their falsity. If he does not avail himself 
of the means of knowledge within his 
reach, he will not be entitled to the aid of 
a court of equity. Tallman v. (Jreen, 3 
Sandf. 4.37. Itis stated in Smith v. Country- 
man, 30 N. y. 681, though obiter perhaps, 
that statements as to the value of prop- 
erty, and the freedom of it from defects 
which are known, to the one making 
them, to exist, but which might, by the 
exercise of reasonable diligence, be discov- 
ered, do not, if false, vitiate the contract. 
In Vernon v. Keys, 12 East, 632, affirmed, 
4 Taunt. 488, it is held that a seller is un- 
questionably liable to an action of deceit, 
if he fraudulently misrepresent the quality 
of the thing sold to be other than it is in 
some particulars which the buyer has not 
equal means with himself of knowing. 
And see 1 Kent, Comm.484,485; Sherwood 
v. Salmon, 5 Day, 439, 449. At nisi prius a 
limitation to the rule was announced, as 
follows: Means unused, of detecting the 
falsity of representations, are not a bar to 
an action, but matter for the jury, and, 
if the jury find for the plaintiff, will not 
be ground for a reversal. Bo wring v. Ste- 
vens, 2 Car. & P. 337. But we are not now 
reviewing the verdict of a jury for the 
plaintiff, but are dealing with the facts, 
as a general proposition, as if we sat in 
the place of a jury, and are not called up- 
on to sanction or disapprove that hold- 
ing at nisi prius. It is also said in one 
case, that the very fact of a warranty 
having been given would tend to throw 
the warrantee off his guard, and prevent 
him from making a close examination. 
Holyday v. Morgan, 28 Law J. Q. B. 9. 
But that is where he has taken a cove- 
nant, and may rely upon it. 

In the kindred cases oi faise pretenses. 
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the criminal law holds to the rule we have 
above given, and it has been resolved 
that, where an exercise of common pru- 
dence and caution on the part of the 
prosecutor would have enabled him to 
avoid being imposed upon by the pre- 
tenses alleged, there can be no conviction. 
People V. Williams, 4 Hill, 9. The rule is 
summed up in Addison on Torts. When 
the real quality ot tlie thing spoken of is 
an object obvious to ordinary intelli- 
gence, and the parties making and receiv- 
ing the representations have equal knowl- 
edge, or equal means of acquiring informa- 
tion, and the truth or falsity of them may 
be ascertained by the party intei-ested in 
knowing, by the exercise of ordinary in- 
quiry and diligence, and they are not 
made for the purpose of throwing him off 
his guard, and diverting him from making 
inquiry and examination, which every 
prudent person ought to make, there is no 
warranty of the truth of the representa- 
tions, or that they are as they are stated 
to be, and there are no "false and fraudu- 
lent warranties," within the legal defini- 
tion of that phrase, upon which an action 
can be maintained. 

The rule is comprehensively stated as 
follows, by the United States supreme 
court in Slaughter's Adm'r v. Gerson, 13 
Wall. 38.3: "They must be representations 
relating to a matter as to which the com- 
plaining party did not have at hand the 
means of knowledge. Where means of 
knowledge are at hand, and equally avail- 
able to both parties, and the subject ot the 
purchase is equally open to their inspec- 
tion, if the purchaser does not avail him- 
self of those means and opportunities he 
will not be heard to say, in impeachment 
of the contract of sale, that he was drawn 
into it by the vendor's misrepresenta- 
tions." See, also, Davis v. Sims, Lalor, 
Supp. 234; Rubber Co. v. Adams, 23 Pick. 
256: Mooney v. Miller, 102 Mass. 220. 
Some of the cases cited ■were of sales of 
land. 

The testimony in this case, to which we 
have recurred as above stated, brings the 

(See, also, Leavitt v. Fletcher, 60 N. H. 1S2; Studer v. Blelsteln, 115 N. T. 316, 22 N. E. Rep. '. 
Brown v. Leach, 107 Mass. 364; Rubber Co. v. Adams, 23 Pick. 256.) 



plaintiff within the force ot the rules we 
have above set forth. This quack grass 
was an object obvious to the intelligence 
of the plaintiff. He had equal means with 
the defendant ot acquiring information, 
within the meaning of the rule; for it did 
not require weeks or days upon the farm, 
or actual tillage of it, but only the exer- 
cise ot The faculty ot sight while passing 
over the farm. The truth or falsity of the 
representations could, by the exercise ot 
ordinary diligence in examination, have 
been made known. The inquiry and ex- 
amination was one which a prudent per- 
son ought to have made, with the means 
and opportunity so ready. 

The learned counsel for the appellant 
makes the claim, in his printed points, 
that the plaintiff and hisfriend Kinney did 
exercise all the care and precaution of an 
ordinarily prudent man. The testimony 
does not sustain this. There is no proof 
that they examined or looked with a view 
to discover the quack if itwas there. They 
testify that they did not discover it ; not 
that they tried to. They did not go over 
the farm thoroughly, and with a view to 
find it there, if it was there growing; nor 
on the lots which they entered upon was 
their attention upon this matter and an 
inspection kept up, which, as we have 
seen, would have necessarily discovered it. 
The proof of its existence on the farm, in 
excess of the defendant's statement, shows 
it is so luxuriant in growth, so close in its 
connection stalk to stalk, and so conspic- 
uous to observers having no interest in 
the question ot its presence or absence, as 
that it is beyond belief that an attempt 
to find it, made before the purchase, 
would not have disclosed it. Hence the 
order of the general term should be af- 
firmed, and judgment absolute given for 
the defendant. 

Church, C. J., and Allen and Miller, 
JJ., concur. Rapallo, Andrews, and 
Earl, JJ., dissent. 

Order affirmed, and judgment accord- 
ingly. 
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(84 N. T. 48.) 

Leonaed v. Columbia Steam Nay. Co. 

(Court of Appeals of New Yorli. Feb. 8, 1881.) 

L Conflict of Laws — Action Given by Stat- 
ute — Lex Foki. 
Where the statutes of one state give to the ex- 
ecutor or administrator of a deceased person a 
right of action to recover damages for his death, 
caused by negligence, such an action may be 
maintained in the courts of another state having 
a substantially similar law, on proof of the law 
of the former state. In such case the action is 
en the same footing as to its transitory nature as 
an aotioo of tort at common law. 



2. Executors and Administrators — Actions bt. 
Letters of administration granted by a surro- 
gate are conclusive as to the authority of the ad- 
ministrator therein named to bring an action 
given by law to the personal representatives of 
one deceased, in an action by him under such a 
law. 

3. Judgment— Correction. 

Where interest, not given by the verdict, is In- 
serted in the judgment without authority, the 
proper remedy is by motion to correct the judg- 
ment, and not by appeal. 

Appeal from supreme court, general 
term, first department. 
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Action by Joseph Leonard, as adminis- 
trator, etc., against the Columbia Steam 
Navigation Company, to recover damages 
for the death of plaintiff's intestate caused 
by alleged negligence of defendant. Ver- 
dict and judgment for plaintiff. The judg- 
ment was affirmed by the general term on 
appeal. Defendant again appealed. 

Dennis M.cMahon,ioT appellant. Chris- 
topher Fine, for respondent. 

Miller, J. The intestate was killed by 
reason of the sxplosion of a boiler of a 
steamer within the boundaries of the 
state of Connecticut, which the jury found 
was occasioned by the negligence of the 
defendant, who was the owner thereof. 
The statutes of that state created a cause 
of action in favor of and for the benefit of 
the next of kin and heirs at law in certain 
cases which are enumerated. By the Re- 
vision (Ed. 1875,) § 3, p. 488, a right of ac- 
tion is given to the representatives of a per- 
son killed by thenegligence of any railroad 
company or its servants, to recover dam- 
ages to the amount of .?5,000. The com- 
mon-law rule as to actions for injuries to 
the person is changed, and it is provided 
that an action to recover damages for in- 
jury to the person, etc., shall not abate by 
reason of death, and that the executor or 
administrator may prosecute the same, 
and that all actions for injuries to the 
person, whether the same do or do not in- 
stantaneously or otherwise result in death, 
shall survive to his executor or adminis- 
trator, etc. St. Conn. (Revision 1875,) c. 
6, tit. 19, §§ 8, 9. It is held that, under 
these pro visions of the statutes of Connecti- 
cut, an action lies in that state in favor 
of the representatives of a deceased party 
to recover damages. Murphy v. Railroad 
Co., 30 Conn. 184, 29 Conn. 496; Soule v. 
Railroad Co., 24 Conn. 575. The construc- 
tion thus placed by the courts of another 
state upon the statutes of that state 
should be followed, and is controlling in 
the tribunals of such state. Jessup v. 
Carnegie, 80 N. Y. 441; Hunt v. Hunt, 72 
N. Y. 218. 

At common law, personal actions, 
whether ex contrnctu or ex delicto, are 
transi tory,( Bou v. Law Diet. " Personal Ac- 
tion.s," "Transitory Actions;) " and these 
actions may be brought anywhere, and 
are governed by the lex iori, (Bouv. Law 
Diet.; Story, Confl. Laws, § 307, a, e.) 
The cause of action which the statutes of 
Connecticut created is transitory in its 
nature, and, unless excepted from the gen- 
eral rule as to the place where such action 
may be brought, can be enforced in the 
courts of this state or any other forum, 
provided the laws of that forum do not 
forbid its maintenance. In this state it is 
held that actions will lie for injuries to the 
person committed outside of the terri- 
torial limits of the state. In Smith v. Bull, 
17 Wend. 823, it was decided that an ac- 
tion for an assault and^battery committed 
in the state of Pennsylvania could be 
maintained in any court of common pleas 
of this state. The rule, no doubt, is that 
all common-law actions for an injury in 
a foreign country are transitory in their 
character, and may be brought in another 
state or country besides that in which 



they originated In contemplation of law 
the injury arises anywhere and every- 
where. The right to recover in such cases 
rests upon tbe presumption that the com- 
mon law prevails in such other state, and 
that the injured party could have recov- 
ered there had the action been brought in 
such state. The remedy in such cases ie 
given by the courts of one country or 
state upon the principle of comity which 
is due by one sovereign state or countrj 
to another under similar circumstances. 
While these general rules are recognized 
in numerous decisions in the courts of this 
state, it is also held that the statutes giv- 
ing an action for damages resulting from 
death caused by culpable negligence do 
not apply where the injury was not com- 
mitted in this state, but in a foreign 
country, unless it is proved that the laws 
of that country are of a similar character. 
Whitford v. Railroad Co., 23 N. Y. 465; 
Beach v. Steam-Boat Co., 30 Barb. 433; 
Crowley V. Railroad Co., Id. 99; McDon- 
ald V. Mallory, 77 N. Y. 547. 

These decisions rest upon the principle 
that the statutes of this state can have 
no operation in a foreign country where 
similar statutes do not exist, and that it 
is not a legitimate presumption that the 
statute laws of other states or countries 
are similar to our laws. In Whitford v. 
Railroad Co., supra, the injury was done in 
NewGrenada. After considering the effect 
of the statute in a foreign country, Denio, 
J., remarks: "Whatever liability the de- 
fendants incurred by the laws of New 
Grenada by the acr mentioned in the com- 
plaint might well be enforced in the courts 
of this state, • * » but the rule of 
decision would still be the law of New 
Grenada, which the court and jury must 
be made acquainted with by the proof ex- 
hibited before them." The doctrine of 
this case is approved in McDonald v. Mal- 
lory, supra, and it is laid down by Ra.- 
PALLO, J., that, where the wrong is com- 
mitted in a foreign state or country, no 
action "can be maintained here without 
the proof of existence of a similar statute 
in the place where the wrong was com- 
mitted." The rule here laid down is just 
and reasonable, and it is not essential that 
the statute should be precisely the same 
as that of the state where the action is 
given by law or where it is brought, but 
merely requires that it should be of a sim- 
ilar import and character. The statute 
in this state is certainly of the same nat- 
ure, and the similarity is such as to au- 
thorize the conclusion that it is founded 
upon the same principle, and possesses the 
same general attributes, as thestatutes of 
Connecticut which have been cited. The 
same remedy was to be accomplished, and 
an examination of the different provis- 
ions evinces an agreement in both of the 
statutes as to their main features, and 
that they are substantially alike and to 
the same effect as to the survivorship of 
the acticm. In fact, when there are simi- 
lar statutes instead of the common law, 
the right to recover damages stands pre- 
cisely the same as if the common law in 
both states relating to the subject pre- 
vailed. 

The doctrine that an action will lie when 
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the common law or the statutes of differ- 
ent states or countries correspond, is sus- 
tained by numerous authorities. Madra- 
zo V. Willes, 3 Barn. & Aid. a53; Melan v. 
Duke de Fitzjames, 1 Bos. & P. 138- Mos- 
tyn T. Fabrisas, Cowp. 161; 1 Smith, 
Lead. Cas. y63; Shipp v. McCraw,3 Murph. 
103; Wall v. Hoskius, 5 Ired. 177; Stout v. 
A'ood, 1 Blackf. 71. 

We are referred to a number of cases by 
the learned counsel for the appellant as au- 
thority for the position that the death 
nappening in the state of Connecticut, 
and there not being shown to have been 
any representative there who had taken 
out letters of administration, an admin- 
istrator in New York has no right to 
briuR such an action in the courts. The 
cases cited are the decisions of other state 
courts, and a brief reference to them will 
indicate how far they should be allowed 
to bear upon the question considered. In 
Richardson v. Railroad Co., 9S Mass. 85, 
the plaintiff brought an action for dam- 
ages under the statute of New York for 
the killing of the intestate in New York. 
There was no statute in Massachusetts 
of a similar character, and it was held that 
the action could not be maintained. It 
will be noticed that the statutes of the 
different states were not of a similar nat- 
ure, and the common-law rule prevailed 
in Massachusetts. The case, therefore, is 
not analogous. In Woodard v. Rail- 
road Co., 10 Ohio St. 121, it was held that 
an administrator in Ohio could not main- 
tain an action under the statute of Illi- 
nois authorizing the personal representa- 
tive of a person who comes to his death 
by a wrongful act of another to sue for 
damages. It was questioned whether the 
petition went far enough to make out an 
action under the statute of Illinois, or 
whether an administratoi* appointed 
under the laws of Illinois might not main- 
tain such action. The question now pre- 
sented is not fully considered, and there- 
fore the decision has no force as a case in 
point. In Needham v. Railway Co., 38 Vt. 
295, the death occurred in the state of New 
Hampshire, and there was no law exist 
ing, or alleged to exist, which gave the 
plaintiff a right of action. In State v. 
Railroad Co., 45 Md. 41, there was no alle- 
gation that there was any statute in the 
state where the death was caused creating 
a cause of action, and it was held that, in 
the absence of any proof, there was no 
presumption in favor of a positive statute 
law of t:;e state, but it must be presumed 
that the common law prevailed. The 

(See, also, Wooden v. Railroad Co., 136 N. Y. 10, 26 N. K Rep. 1050; Le Forest v. Tolman, 117 
Mass. 109; McLeod v. Raih-oad Co., 5S Vt. 727, 6 Atl. Rep. 648; Niles v. Howe, 57 Vt. 888; Dennick v. 
Railroad Co., 103 U. S. 11; Mannville Co. v. Worcester^38 Mass. 89: Davis v. Railroad Co., 143 Mass. 
801, 9 N. E. Rep. 815; Kdgerly v. Bush, 81 «. T. 199: Knight v. Railroad Co., 108 Pa. St. 250; Boyce 
V. Railroad Co., 63 Iowa, 70, 18 N. W. Rep. 673.) 



case, therefore, is not in point. In Rail- 
road Co. V. Lacy, 43 Ga. 461, the same gen- 
eral state of facts existed and the same 
rule was recognized. Marcy v. Marcy, 32 
Conn. 308, does not directly affect the point 
considered. 

From this review of the cases it is man- 
ifest that the authorities cited do not sus- 
tain the position that this action cannot 
be maintained in this state under the cir- 
cumstances existing, and we are of the 
opinion that the right of the administra- 
tor to bring the same is clear and be- 
yond question. The letters of administra- 
tion granted by the surrogate are conclu- 
sive as to his authority. Roderigas v. 
Institution, 63 N. Y. 460; Kelly v. West, 
80 N. Y. 139. The letters on their face 
show that the intestate died "leaving 
assets" in the state and In the county of 
New York, and this gave the surrogate 
of the county of New York jurisdiction 
3 Rev. St. (6th Ed.) p. 76, § 24. Nor was it 
essential, we think, that letters should 
have first been taken out in the state of 
Connecticut. Be that as it may, however, 
the letters issued by the surrogate are 
conclusive as to the right of the admin- 
istrator to maintain this action. In re- 
gard to the question as to the right to 
recover interest, there is no evidence that 
the interest was added to the verdict up- 
on the trial. It does appear, however, to 
have been inserted in the judgment from 
the record before us. We may assume 
that it was added on the taxation of the 
costs, and the question can only be prop- 
erly reached by a motion to retax costs 
or to correct the judgment atspecial term, 
and not by appeal. See Code Civil Proc. 
§§ 1346, 1349. Where a clause is inserted in 
the judgment without authority, the prop- 
er remedy is by motion to correct the judg- 
ment, aud not by appeal. People v. GoS, 
52 N. Y. 434; Kraushaar v. Meyer, 72 N. Y. 
602; De Lavallette v. Wendt, 75 N. Y. 579. 
There was no error in the refusal of the 
judge to charge any of the requests sub- 
mitted to him by the defendant's counsel, 
and, after a careful exammation, we are 
unable to discover that any error was 
committed by the judge in the various 
rulings as to the admissibility of evidence. 

After full consideration, we think that 
the case was properly disposed of at the 
circuit, and that the judgment should be 
affirmed. 

All concur, except Rapallo, J., absent; 
FoLGEB, C. J., concurring In result. 
Judgment affirmed. 
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ABATOJONMENT. 

Of elvll action by the plaintifE, by neglect to pro- 
cee^ with it, is a final termination thereof, on 
which the defendant may maintain an action for 
malicious prosecution. — Cardinal v. Smith, 102. 



ABATEMENT AND REVIVAIi 
OF ACTIONS. 

By the common law, actions for Injuries to the 
person abate by death, and cannot be revived or 
maintained by the executor or the heir. — Mobile 
Life Ins. Co. v. Brame, SIS. 

ABATEMENT OF NUISANCES. 

Entry on land of another to abate a nuisance 
thereon, without previous request or notice to the 
occupant to remove it, not justifiable In the case of 
a nuisance merely continued by such occupant as 
alienee of the premises, where he was not himself 
the wrong-doer by having created the nuisance or 
neglected to perform some obligation by the breach 
of which it was created. — Jones v. Williams, 189. 

He who undertakes to abate a nuisance proceeds 
at his peril, taking the risk of being able to show 
that the thing complain ed of was in fact a nuisance ; 
If he errs in judgment, he is answerable in dam- 
ages ; if a breach of the peace is involved, he is 
liable to indictment. — Crosland v. Borough of 
PotlsviUe, 190. 

Where a person entitled to a limited right exer- 
cises it in excess, so as to produce a nuisance, it 
may be abated to the extent of the excess ; and if 
the nuisance cannot be abated without obstruct- 
ing the right altogether, the exercise of the right 
may be entirely stopped until means have been 
taken to reduce it within its proper limits. — Cros- 
land V. Borough of Pottsville, 190. 

ABSCONDING DEBTORS. 

Aiding debtor to abscond, and purchasing from 
him property subject to attachment, not a ground 
of action by a creditor having no lieu or claim on 
the property. — Lamb v. Stone, 8. 

ABUSE OF PROCESS. 

tion maintainable for malicious abuse of pro- 
. — Grainger v. Hill, 107. 

ACCIDENT. 

No U billty in tort for purely accidental Injuries. 
— Brown v. Kendall, 51. 

To exempt a defendant from liability on the 
ground that the injury to plaintiff was an inevita- 
ble accident, it must be such an accident as de- 
fendant could not have avoided by the use of the 
kind and degree of care necessary to the exigency, 
and in the circumstances in which he was placed. 
— Brown v. Kendall, 53. 



ACQUIESCENCE. 

In nuisance, less than 20 years, not a bar to 
equitable relief, unless it amount to laches, or 
create an estoppel. — Campbell v. Seaman, 1G4. 
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ACTION. 

violation of legal right or legal duty necessary 
to sustain action of tort. — Guest v. Reynolds, Ij 
Miller v. Woodhead, 4; Gramlich v. Wurst, 6; 
Rich V. New York Cent. & H. R. R. Co., 60. 

Action cannot be maintained for damage caused 
by improvements made on one's own land, in the 
exercise of his legal rights therein, without vlola^ 
tion of any legal right of the person damaged.— 
Thurston "v. Hancock, 23; Ocean Grove Camp- 
Meeting Ass'n V. Commissioners of Asbury Park, 
26 ; Smith v. Thackerah, 30. 

No right of action for negligence unless there la 
a violation of legal duty. — Larmore v. Crown Point 
Iron Co., 219. 

Violation of merely moral right or duty not 
ground of action. — Lamb v. Stone, 8; Derry v. 
Peek, 256. 

Action may be maintained for violation of legal 
rights created by statute. — Willy v. Mulledy, 16. 

May be maintained for a breach of a duty im- 
posed by statute upon any citizen, by one having 
a special interest in the performance thereofj Uy 
whom damage is caused by such breach. — WiUy 
v. Mulledy, 16. 

May be maintained for violation of right to vote. 
—Webb V. Portland Manuf'g Co., 20; Smith v. 
Thackerah, 30. 

May be maintained for fraud, coupled with dam- 
age. — Upton V. Vail, 31 ; Hickey v. Morrell, 262. 

May be maintained for malicious prosecution of 
a civil proceeding ; at least if there has been dep- 
rivation of liberty, or taking of property. — Car- 
dival V. Smith, 103; Pope v. Pollock, 104; Bump v. 
Betts, 107. 

May be maintained for an arrest which is a ma- 
licious abuse of process. — Grainger v. Hill, 107. 

May be maintained for damages for a trespass- 
without wrongful intent. — Bessey v. Olliot, 49; 
Weaver v. Ward, 49; Guille v. Swan, 49; Hobart 
T. Hagget. 195; Dexter v. Cole, 195; Laverty v. 
Snethen, 197. 

Injuria sine damno gives a right of action. — 
Dixon V. Clow, IS; Webb v. Portland Manuf'g Co., 
19. 

Action cannot be maintained for act not itself 
unlawful, where no damage is sustained. — Roberta 
V. Roberts, 23 ; Smith v. Thackerah, 30 ; Upton v. 
Vail, 31. 

Cannot be maintained for a nuisance causing In- 
jury to plaintifE, unless he shows some special dam- 
age to his person or property differing in kind 
from that sustained by other persons subjected to 
inconvenience and injury from the same cause. — 
Wesson v. Washburn Iron Co., 184. 

May be maintained for untrue statement dispar- 
aging goods of another, made without lawful occa- 
sion, and causing him special damage. — Western- 
Counties Manure Co. v, -Lawes Chemical Manure 
Co., 11. 

Cannot be maintained for acts of mere competi- 
tion in business, carried on for the purpose of 
gain, and without actual malice, even though in- 
tended to drive a rival in trade away from his place 
of business, and though that intention be actually 
carried into effect — Van Horn v. Van Horn, 110. 

May be maintained for a combination or conspir- 
acy, by fraudulent and malicious acts, to drive a 
trader out of business, resulting in damages. — Van 
Horn V. Van Horn, 109. 

Could not be maintained, at common law, for 
damages for an act causing the death of a human 
being, though clearly involving pecuniary loss. — 
Mobile Life Ins. Co. v. Brame, 247. 

Cannot be maintained even for tort, where dam- 
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ages ar"! too remote, contingent, or indefinite. — 
Lamb v. Stone, 9, 10; Clark v. Chambers, 32; Van- 
denbnrgh v. Truax, 37 ; Lowery v. Manhattan Ry. 
Co., 3S; Milwaukee & St. P. Ry. Co. v. Kellogg, 
41 ; Moody v. Baker, 44 ; Bowen v. HaU, 46. 

Cannot be maintained by insurance company 
against one who wUlfuUy fired a building which it 
had insured, whereby it was compelled to pay the 
loss. — Mobile Life Ins. Co. v. Brame, 248. 

Cannot be maintained against a witness for giv- 
ing false testimony in a suit by which another is 
injured. — Rice v. Coolidge, 13; Mobile Life Ins. 
Co. V. Brame, 248. 

May be maintained against one who suborns wit- 
nesses to swear falsely to defamatory statements 
concerning another, in a suit to which neither of 
them is a party. — Rice v. Coolidge, 13. 

May be maintained for loss of a marriage by 
plaintiff in consequence of words spoken of plain- 
tiff by defendant, although such words are not in 
themselves actionable, and although plaintiff has 
a remedy for breach of the contract of marriage. 
—Moody V. Baker, 44. 

Cannot be maintained by contractor for support 
of town paupers against a person inflicting per- 
sonal injury upon such a pauper, on the ground 
that thereby the contractor was subjected to extra 
expenditure. — Mobile Life Ins. Co. v. Brame, 248. 

May be maintained against one who entices away 
a servant while under contract of employment 
with plaintiff for a certain term under a specified 
penalty, notwithstanding plaintiff has a remedy on 
such contract against the servant. — Moody v. 
Baker, 45. 

Cannot be maintained by one party to a contract 
against a third person for persuading the other 
party to the contract not to perform it. — Mobile 
Life Ins. Co. v. Brame, 248. 

It seems that one who procures another to break 
a contract by the latter with a third party is re- 
sponsible for the breach only where malice to such 
third person is shown, giving a distinct cause of 
■action for the malice which caused the breach of 
contract resulting in damages to him. — Van Horn 
V. Van Horn, 110. 

Wherever a man does an act which, in law and 
In fact, is a wrongful act, and such an act as may, 
as a natural and probable consequence of it, pro- 
duce injury to another, and which, in the particu- 
lar case, does produce such an injury, an action on 
the case will lie. If these conditions are satisfied, 
the action does not the less lie because the natural 
and probable consequence of the act complained of 
is an act done by a third person ; or because such 
act so done by the third person is a breach of duty 
or contract by him, or an act illegal on his part, or 
an act otherwise imposing an actionable liability 
on him. — Bowen v. Hall, 47. 

In cases of contract, where there is no legal duty 
independent of the contract, one not in privity 
with a party to the contract cannot recover against 
him in tort for an injury involving a breach of the 
contract. — Winterbottom v. Wright, 62. 

Where, in cases of contract, the law imposes a 
duty towards third persons who are not parties to 
the contract, such persons may recover in an ac- 
tion of tort. — Thomas v. Winchester, 65. 

Letters of administration granted by a surrogate 
are conclusive as to the authority of the adminis- 
trator therein named to bring an action given by 
law to the personal representatives of one de- 
ceased, in an action by the administrator under 
such a law.— Leonard v. Columbia Steam Nav. Co., 
265. 

A single trespass may be committed on several 
closes, and one action maintained therefor as one 
trespass.— Halligau v. Chicago & R. I. R. Co., 154. 

Different acts of several defendants, being all 
parts of one scheme to injure plaintiff, constitute 
but one cause of action. — Rice v. Coolidge, 13. 

Personal actions are transitory, and governed 
by the lex /ori.— Leonard v. Columbia Steam Nav. 
Co., 265. 

That action is without precedent, although a 
strong objection, is without weight where adop- 
tion of new remedy is necessary to prevent a fail- 
ure of justice, or to enforce settled principles of 
law.— Lamb v. Stone, 9; Rice v. Coolidge, 13, 15. 



tVTiere performance of right or dnty created 
by law is assumed by contract, action for breach 
may be either tx contractu or ex delicto. — Balti- 
more City Pass. Ry. Co. v. Kemp, 54. 

Action of trespass vl et armis lies if the dam- 
age complained of is the immediate effect of 
the act of the defendant; if consequential only, 
and not immediate, case is the proper remedy.— 
Brown v. Kendall, 53. 

Distinction between action of trespass and ac- 
tion on the case not material on review of judg- 
ment on the merits where declaration, in action 
brought before justice of the peace, is ambiguous 
as to form of action. — Vandenburgh v. Truax, 38. 

Failure of plaintiff to have writ returned, or to 
appear at the court to which it is returnable, a final 
determination of the action. — Cardival v. Smith, 
102. 

ADJOINING liAND-OWNEES. 

Owner of land may improve it in his own way, 
if he violates no duty to any adjacent owner, or to 
the public. — Gramlich v. Wurst, 7. 

One adjoining land-owner liable for injury to 
soil of another, by removal of lateral support there- 
from; but not for injury to house built thereon, 
where no prescriptive right exists. — Thurston v. 
Hancock, 23. 

Not liable for opening wells on his own land and 
drawing water therefrom, although supply of wa- 
ter to wells on another's land is diminished there- 
by. — Ocean Grove Camp Meeting Ass'n v. Com- 
missioners of Asbury Park, 26. 

Not liable for opening wells on his own land, al- 
though subsidence of surface of land of another is 
caused thereby, if this occasions no appreciable 
damage. — Smith v. Thackerah, 30. 

Not liable for obstruction of access of light or 
air to adjacent land, unless adverse right thereto 
has been acquired. — Guest v. Reynolds, 1. 

One of two adjoining proprietors upon whose 
land cattle stray from the highway, from which 
they pass, through a defect in that portion of the 
division fence which he was bylaw bound to keep 
in repair, upon the land of the other, is not liable 
to the latter in trespass therefor, although he 
would be liable for such trespass by cattle right- 
fully on his land. — Lawrence v. Combs, 163. 

Adverse Possession. 

See Prescription. 

ADVERSE RIGHTS. 

To easement of light and air not acquired by pre- 
scription.— Guest V. Reynolds, 8; Miller v. Wood- 
head, 4. 

AFFRAY. 

Right of recovery for injuries received in affray 
not affected by consent of combatants to flght to- 
gether.— Engelhardt v. State, 73; Barholt v. 
Wright, 74. 

Officer may arrest, without a warrant, persons 
engaged in affray, while it is going on, but not aft 
er it is over, unless there is danger of its immedi 
ate renewal.— Quinn v. Heisel, 96 ; Phillips v. Trull, 
97. 

A private person may arrest, without a warrant, 
persons engaged in affray, while it is going on, but 
not after it is ended.— PhiUips v. Trull, 97. 

Agency. 

See Principal and Agent. 

Agreements. 

See Contracts. 

ANCIENT LIGHTS. 

English doctrine not applicablp in IllinoUk— 
Guest V. Reynolds, 3; MUler v. Woodhead, 4. 



ESTDEX. 



271 



ANIMALS. 

OTMier of domestic animals liable for injuries 
'xDmmitted by them while trespassing on the close 
of another, irrespective of his knowledge of their 
vicious propensities; but not liable for injuries by 
them unless they were trespassing, or he had 
knowledge of their vicious propensities. — Van 
Leuveu v. Lyke, 153 ; Marshall v. Wei wood, 222. 

One of two adjoining proprietors upon whose 
land cattle stray from the highway, from which 
they pass, through a defect in that portion of the 
division fence which he was by law bound to keep 
in repair, upon the land of the other, is not liable 
to the latter in trespass therefor; although he 
would be liable for such trespass by cattle right- 
fully on his land. — Lawrence v. Combs, 163. 

The owner of an ox which, while being driven 
along the highway, escapes and enters premises 
of another adjoining the highway, is not liable for 
the damages thereby done, unless there was negli- 
gence on his part.— TiUett v. Ward, 163. 

Owner of cattle is bound to prevert them from 
escaping from his land and doing mischief; but, 
with regard to tame beasts having no exception- 
ally vicious disposition so far as known, the owner 
is not liable for the hurt they may inilict upon the 
persons of others. — Marshall v. Welwood, 231. 

One keeping a mischievous or vicious animal, 
with knowledge of its propensities, is bound to 
keep it secure at his peril ; he cannot excuse him- 
Belf from liability for injuries inflicted by it by 
proof of due care. — MuUer v. McKesson, 191. 

The negligence of a servant in loosing his mas- 
ter's ferocious dog is no defense to an action for 
the injury caused by the dog to a fellow-servant, 
as the gravamen of the action is the keeping of a 
ferocious animal with knowledge of its nature, 
and not the negligent care of it. — Muller v. McKes- 
son, 191. 

A person in the employ of another, charged with 
specific duties, does not, while in the performance 
of such duties, assume the risk of injury from a vi- 
cious animal kept by the employer, which he is in- 
formed will be kept fastened.— Muller v. McKes- 
son, 191. 

The negligence ot the owner of an animal In 
leaving it fettered in the highway does not pre- 
clude his maintaining an action for the killing of 
the animal occasioned by the negligent act of the 
driver of a wagon in running into it, if the driver's 
negligence was the proximate cause of the injury, 
and if he might have avoided it by exercise of or- 
dinary care. — Davies v. Mann, 225. 

The sale of animals which the seller knows, but 
the purchaser does not, have a contagious disease, 
is to be regarded as a fraud, if the fact of the dis- 
ease is not disclosed. — Grigsby v. Stapleton, 258. 

APPEAIi. 

Where interest, not given by the verdict, is in- 
serted in the judgment, without authority, the 
proper remedy is by motion to correct the judg- 
ment, and not by appeaL — Leonard v. Columbia 
Steam Nav. Co., 265. 

In an action for damages caused by neglect to 
provide fire-escapes for a tenement-house, as re- 
quired by statute, the admission in evidence of a 
copy of the specifications adopted by comm issioners 
nnder the statute, as to the material and manner 
o' constructing the fire-escape, being wholly im- 
material and harmless, is not ground for reversaL 
—Willy V. Mulledy, IT. 

APPORTIONIUBNT. 

No apportionment of damages between joint 
tort-feasors.- Keegan v. Hayden, 68. 

ARREST. 

Of person who has committed a felony, justifi- 
able without a warrant. — HoUey v. Mix, 93; Carl 
V. Ayers, 94. 

For breach of the peace, while it continues, jus- 
tifiable without warrant. — Quinn v. Heiael, 98: 
Phillips V. Trull, 97. I 



By officer, without warrant, on charge of felony, 
justifiable, though no felony committed, if made 
upon reasonable grounds of suspicion. — HoUey v. 

By ofBcer, without a warrant, for a past offense, 
not a felony, is not iustifled by information or 
suspicion.— Quinn v. Heisel, 96. 

By OfBcer, without warrant, is not justified by a 
threat or other indication of a breach of the peace, 
unless the facts warrant a belief that the arrest is 
necessary to prevent the commission of the of 
fense, without reference to any past similar of- 
fense of which the person may have been guilty 
before the ofticer's arrival.— Quinn v. Heisel, 96. 

By private person, without warrant, for felony, 
where no felony committed, is illegal. — HoUey v. 
Mix, 9S. 

By private person, on charge of felony, justifia- 
ble, if such felony was in fact committed, and 
there is reasonable ground to suspect the person 
arrested. — HoUey v. Mix, 93 ; Carl v. Ayers, 94 

Warrant regular on its face, sufficient authority 
to a constable to make the arrest commanded 
therein, although he has knowledge of facts which 
render the warrant void for want of jurisdiction. 
— People V. Warren, 216. 

Arrest under warrant void on its face, ground 
for action for false imprisonment. — Gelzenleuchter 
T. Niemeyer, 88. 

Action maintainable for arrest which is a ma- 
licious abuse of process. — Grainger v. Hill, 107. 

Arrest may be made without actuaUy touching 
the person. — Grainger v. Hill, 107. 

ASSAULT ATJT) BATTERY. 

Riding after a person, so as to compel him to run 
to shelter to avoid being beaten, is, in law, an as- 
sault. — Mortin v. Shoppee, 71. 

Advancing in a threatening attitude and with 
intent to strike another, so that the blow would 
almost immediately reach him, is, in law, an as- 
sault by the person advancing with such intent, 
although he is stopped before he is near enough 
to the other to strike him. — Stephens v. Myers, 71. 
Raising a stick, within striking distance of an- 
other, as if to strike him, although that is pre- 
vented by the other wrenching the stick from the 
assailant, constitutes a criminal assault. — Engel- 
hard t V. State, 73. 

Aiming and firing a loaded pistol In the direc- 
tion of another constitutes a criminal assault. — 
Engelhardt v. State, 73. 

Pointing an unloaded gun at one who supposes it 
to be loaded, although within the distance it would 
carry if loaded, is not, without more, an assault 
punishable criminally, although it may sustain a 
civil action for damages. — Chapman v. State, 70. 

To touch another in anger, though in the slight- 
est degree, or under pretense of passing, is, in 
law, a battery. — Cole v. Turner, 73. 

Laying hold of another's person in a rude and 
hostile manner is a battery. — Engelhardt v. State 
73. 
Action maintainable for assault and battery by 

negligence without wrongful intent Weaver v. 

Ward, 49. 

Action maintainable for assault and battery by 
explosion of lighted squib first thrown bv defend- 
ant, although plaintiff would not have "been in- 
jured without intervention of others. — Clark v. 
Chambers, 33; Vandenburgh v. Truax,37; Morain 
V. Devlin, 50. 

Action not maintainable for injury from a blow 
which was the result of pure accident, or was in- 
voluntary and unavoidable.— Brown v. Kendall 
51. 

To constitute a criminal assault there must be a 
present purpose to do injury.— State v. Crow, 73. 
Words accompanying menacing acts and indicat 
ing that there is no intent to do actual violence 
may be considered on the question whether such 
acts constitute an assault. — State v. Crow, 72. 

Where two combatants fight together wUlingly, 

neither in self-defense, each is guilty of an assault 

and battery on the other.- Engelhardt v. State, 73. 

No defense to action for assault and battery 

that the acts complained of were committed in t 
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fight engage-i In by mutual consent, although such 
consent may be shown in mitigation of damages. 
— Barholt v. Wright, 74 

Assault in defense of property justifiable, unless 
unreasonable force is used.— Scribner v. Beach, 
75; Commonwealth v. Donahue, 77; NewMrk v. 
Babler, 151. 

Assault by servant of carrier in expelling pas- 
senger for wanton violation of reasonable regula- 
tion justifiable, unless more force is used than 
necessary for the purpose, or a dangerous or in- 
convenient place is selected for such expulsion. — 
Illinois Cent. R. Co. v. Whittemore, 79. 

Assault by officer in overcoming unlawful resist- 
ance to service of process justifiable, unless excess 
of force is used by him. — Hager v. Danforth, 81. 

Corporal punishment of pupil by teacher to en- 
force compliance with proper rules for good con- 
duct and order of school justifiable, if inflicted 
with sound discretion and judgment, and adapted 
to the offender as well as the offense. — Sheehan v. 
Bturges, 80. 

ATTACHMENT. 

Action maintainable for malicious prosecution 
of civil action by attachment against property of 
the defendant therein. — Bump v. Betts, 107. 

Where a proceeding by attachment against prop- 
erty is brought in the absence of the defendant 
therein, and he has no opportunity to defend, he 
need not show a termination of the proceeding in 
his favor in order to maintain an action for mali- 
cious prosecution therefor. —Bump v. Betts, 107. 

Fraudulent purchase of debtor's goods to pre- 
vent attachment not ground of action by creditor 
for damages for fraud. — Lamb v. Stone, 8. 

Purchaser from attachment debtor, of goods at- 
tached in his hands, entitled to equitable set-off 
for advances made to or debts paid for principal 
debtor in good faith. — Lamb v. Stone, 10. 



ATTORNEYS. 

Court of general criminal jurisdiction has power 
to strike from the roll of attorneys practicing in 
the court the name of an attorney guilty of mis- 
conduct which is ground for such an order. — Brad- 
ley V. Fisher, 206. 

Misconduct by an attorney in threatening a 
judge presiding at a trial, as he was descending 
from the bench, with personal chastisement for his 
alleged conduct during the trial, is ground for 
striking the name of such attorney from the roll 
of attorneys practicing in the court. — Bradley v. 
Fisher, 206. 

Where a court has power to make an order 
striking the name of an attorney from the roll of 
attorneys practicing in the court, error in not cit- 
ing the attorney, before making such an order, to 
show cause why it should not be made, however 
it may affect the validity of the act, does not make 
it any the less a judicial act, nor does it render the 
judge making the order liable in damages to the 
attorney, as though the court had proceeded with- 
out jurisdiction. — Bradley v. Fisher, 206. 

An attorney causing issue of void or irregular 
process is liable for loss or injury thereby occa- 
sioned to parties against whom it is enforced. — 
Fischer v. Langbein, 90. 

Attorneys for defendants in an action, who op- 
pose a motion by plaintiff therein for his discharge 
from imprisonment under a commitment for con- 
tempt, he alleging that he has complied with the 
terms of the commitment, are not thereby ren- 
dered liable to an action by him for false impris- 
onment because of his alleged false imprisonment 
thereafter. — Fischer v. Langbein, 90. 

One who, in instituting an alleged malicious 
prosecution, submitted all the facts of the case 
which he knew were capable of proof fairly to his 
counsel, and acted bona fide on the advice given, 
is not liable to an action therefor, even though the 
facts did not warrant the advice and the prosecu- 
tion.— Walter V. Sampls, lOL 



BAILMENT. 

Bailee of a chattel, who faUs to restore it to tha 
rightful owner, but delivers it to another not en- 
titled to receive it, though under an honest mis- 
take of fact, liable in trover for its conversion. — 
Esmay v. Fanning, 203. 

Rule of civil law allowing bailee to restore prop- 
erty to place from which he took it, in case no 
place for such delivery was agreed on, not adopt- 
ed. — Esmay v. Fanning, 204. 

Bailee of a chattel, having received It in good 
faith from a person other than the owner, not lia- 
ble for conversion by refusing to deliver it to tha 
owner on demand, until he has had time to satisfy 
himself as to the ownership. — Singer Manuf'g Co. 
V. King, 205. 

One who hires a horse to drive to a particular 
place, and drives beyond the place or in another 
direction, is liable for a conversion. — Freeman v. 
Boland, 200. 

Ses Landlord aTid Tenant; Loans; Warehouse' 
men. 

BALLOON. 

Action maintainable for injuries to property 
from the descent thereon of a balloon in which de- 
fendant had ascended, including damage done by 
third persons coming to defendant's assistance.— 
GuiUe v. Swan, 49. 

Battery. 

Bee Assault and Battery. 

BELLS. 

Ringing the bell of a church, buUt upon a publlo 
street in a thickly-settled part of a town, in such 
manner as to materially affect the health or com- 
fort of all in the vicinity, whether residing or pass- 
ing there, constitutes a public nuisance. — ^Rogers v. 
Elliott, 177. 

But one who, by reason of a sunstroke, is pecul- 
iarly susceptible to the noise caused by the ring- 
ing of a churct bell, situated directly opposite his 
house in a thickly-populated district, cannot, in 
the absence of evidence of express malice, or that 
the bell was objectionable to persons of ordinary 
health and strength, maintain an action against the 
custodian of such church for sufferings caused by 
the ringing of such bell.— Rogers v. Elliott, 176. 

Use of bells by employers for purpose of giving 
notice to their workmen, although such as to cause 
injury to individuals which a court of equity would 
restrain, may be authorized by legislature, subject 
to regulation by municipal authorities.— Sawyer 
V. Davis, 186. 

BLASTING. 

Blasting rocks with gunpowder so that the frag- 
ments are liable to injure adjoining dwelling- 
houses, or persons living or traveling there, con- 
stitutes a nuisance. — Heeg v. Licht, 178. 

BREACH OP THE PEACE. 

Self-defense an excuse. — Scribner v. Beach, 76. 

Arrest for breach of the peace, while it con- 
tinues, justifiable without warrant — Quinn v. 
Heisel, 96; Phillips v. Trull, 97. 

BRICK-KILNS. 

Burning brick in a kiln, which produces nozlouk 
gases, injuring another's property, is a nuisance, 
though brick-burning is a useful and necessary in 
dustry.— Campbell v. Seaman, 164. 

Where the injury to shrubbery on plaintiS's 
premises is caused by the burning of anthracita 
coal in a brick-kiln on adjoining premises by de- 
fendant, a prescriptive right to continue the nui 



INDEX. 



273 



sauce must be based upon 20 years' actual use of 
such coal, and not 20 years' use of the kiln.— 
Campbell v. Seaman, 164. 

BROKERS. 

Broker having right to sell and deliver property 
not liable for conversion in selling at a price less 
than that fixed by his instructions.— Laverty v. 
Bnethen, 197. 

BURDEN OF PROOF. 

In an action for a personal injury to plaintiff by 
a blow inflicted unintentionally by defendant 
while doing a lawful act, the burden is on plain- 
tiff to show that defendant is chargeable with 
some fault, negligence, carelessness, or want of 
prudence. — Brown v. Kendall, 53. 



CARRIERS. 

Rule requiring railway passengers to surrender 
their tickets on the trains, a reasonable regula- 
tion. — Illinois Cent. R. Co. v. Whittemore, 79; 
Lynch v. Metropolitan El. Ry. Co., S6. 

Railroad company may expel passenger from 
train for wanton refusal to comply with rule re- 
quiring surrender of tickets on the train, using no 
more force than necessary for the purpose, and 
not selecting a dangerous or inconvenient place. 
— Illinois Cent. R. Co. v. Whittemore, 79 ; Lynch 
V. Metropolitan El. Ry. Co., 87. 

Statute forbidding railroad companies to expel 
passengers from trains for non-payment of fare, 
at any place other than a regular station, does not 
apply to a refusal by a passenger to surrender his 
ticket, as required by a rule of the company. — Illi- 
nois Cent. R. Co. v. Whittemore, 79. 

Regulation by a railroad company that a passen- 
ger, who fails, before leaving its trains or prem- 
ises, to produce a ticket or pay his fare, shall be 
detained until he does so, is illegal. — Lynch v. 
Metropolitan EL Ry. Co., 86. 

Carrier has a lien for fare on baggage of passen- 
ger, but not on his person. — Lynch v. Metropolitan 
El. Ry. Co., 87. 

Common carrier of passengers owes to a passen- 
ger a duty to be careful, irrespective of contract 
— Baltimore City Pass. Ry. Co. v. Kemp, 54. 

Negligence of person in charge of a public con- 
veyance cannot be imputed to a passenger therein, 
who is injured by the joint negligence of such per- 
sons and those in charge of another conveyance, 
to defeat his action against the latter. — Mills v. 
Armstrong, (The Bemina,) 233. 



CELLAR-DOORS. 

Action maintainable for personal injuries caused 
by fall of flap of cellar-door, left raised and un- 
fastened by negligence on part of defendant, al- 
though its fall was caused by intervening act of 
third person. — Clark v. Chambers, 34. 

CERTIORARI. 

Writ lies, at common law, only to olHcers exer- 
cising judicial powers, and to remove proceedings 
cf a judicial character.— Weaver v. Devendorl, 211. 



Sea Infancy. 



Children. 



CIPHER. 



That a libelous statement by a mercantile agency 
to its subscribers was in cipher, understood by the 
Bubscribers only, is not a defense to an action for 
libel.— Sunderlin v. Eradstreet, 142. 

CHASE — 18 



CIVIL LAW. 

Rule as to right of drainage of surface waters, 
as between owners of adjacent lands, of different 
elevations, governed by the law of nature ; but is 
not adopted in all the states.— Barkley v. Wilcox, 
171. 

Rule allowing bailee to restore property to place 
from which he took it, in case no place for such 
delivery was agreed on, not adopted. — Esmay v. 
Fanning, 204. 

COLLOGTJIITM. 

In an aotionfor slanderin speaking words wliioh 
are slanderous only by reference to facts and cir- 
cumstances set forth in plaintiff's declaration, the 
colloquium, or averment that the words ivere 
spoken of and concerning such circumstances, 
must extend to the whole of the prefatory induce- 
ment necessary to render the words actionable. 
An omission in this respect cannot be aided by 
mere innuendoes, nor by averments that defendant 
had knowledge of the particular circumstances 
stated. — Brettun v. Anthony, 147. 

COMMON LAW. 

Legal rights maybe established by common law, 
in cases of novel impression. — Western Counties 
Manure Co. v. Lawes Chemical Manure Co., 11 ; 
Rice V. Coolidge, 13. 

Doctrine as to easements of light and air not 
adopted in Illinois. — Guest v. Reynolds, 3; Miller 
V. Woodhead, 4. 

Rule that words imputing unchastity to a wo- 
man are not actionable unless special damage be 
shown has been changed by statute in many of the 
United States. — Roberts v. Roberts, 28, 30, note. 

Common law presumed to prevail in a state the 
law of which is not proved.— Leonard v. Columbia 
Steam Nav. Co., 266. 

CONCEALMENT. 

On a sale of an article for a particular purpose, 
the suppression by the vendor of a latent defect 
which makes the article unflt for such purpose is 
a deceit. — Grigsby v. Stapleton, 259. 

One who sells cattle, which he knows have a con- 
tagious disease, not easily detected except by those 
acquainted with it, for a sound price, to a pur- 
chaser having no knowledge of the fact, if he does 
not disclose the fact to the purchaser, is guilty of 
fraudulent concealment of a latent defect, which 
will defeat an action for the price ; under such cir- 
cumstances, the rule caveat emptor does not ap- 
ply.— Grigsby V. Stapleton, 258. 

CONFIDENTIAL COMMUNICA- 
TIONS. 

Confidential advice or communication to persons 
asking therefor, or having a right to expect it, not 
ground for action of slander or libel unless malice 
in fact be shown. — Bromage v. Prosser, 129. 

Defamatory words are not privileged because 
uttered in strictest confidence by one friend to an- 
other; nor because they are uttered after the most 
urgent solicitation ; nor because the interview in 
which they are uttered is obtained at the instance 
of the person slandered.— Byam v. Collins, 139. 

That a libelous statement by a mercantile agen- 
cy to its subscribers was in cipher, understood by 
the subscribers only, is not a defense to an action 
for libel. — Sunderlin v. Bradstreet, 142. 

CONFLICT OF LAWS. 

Personal actions are transitory, and governed by 
the lex /ori.— Leonard v. Columbia Steam Nav. 
Co., 265. 

Statutes of one state can have no operation In 
another where similar statutes do not exist; but 
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a right of action given by a statute of one state 
may be enforced in tlie courts of another state liav- 
Ing a substantially similar statute, as if such right 
of action existed by the common law of both states. 
— l>eonard v. Columbia Steam Nav. Co., 265. 

CONSENT. 

Not a justification for an assault, but merely 
ground of mitigation of damages. — Barholt v. 
Wright, 74. 

CONSORTIUM. 

Loss of consortitim vlcinorum not such special 
damage as will sustain action for slander in speak- 
ing words not actionable in themselves. — Roberts 
V. Roberts, 39. 

An action may be maintained by a husband for 
the loss of cnnsortium with his wife which is im- 
plied from criminal conversation of the defendant 
with her, whether defendant's act was with or 
against her will, and although it may have caused 
no actual loss of her services to her husband. — 
Bigaouette v. Paulet, 216. 

CONSPIRACY. 

Where the acts charged against several defend- 
ants would not be actionable, if done by one alone, 
they are not made actionable by being done by 
Beveral in pursuance of a conspiracy. — Rice v. 
Coolidge, 14. 

Action maintainable for a combination or con- 
spiracy, by fraudulent and malicious acts, to drive 
a trader out of business, resulting in damages. — 
Van Horn v. Van Horn, 109. 

The gravamen in such an action is not the con- 
spiracy, but the malice ; the conspiracy is Biatter 
of aggravation or inducement only, in the pleading 
and evidence, under which one or all of the defend- 
ants may be found guilty. — Van Horn v. Van 
Horn, 109. 



Constables. 



See OfflceTB. 



CONSTITUTIONAL LAW. 

An act of the legislature, which directs or allows 
that to be done which would otherwise be a nui- 
sance, is valid, unless it can fairly be said to be an 
unwholesome and unreasonable law. — Sawyer v. 
Davis, 186. 

An injunction restraining the ringing of a fac- 
tory bell, used to notify employes, before a certain 
hour in the morning, does not give a vested right 
which the legislature is powerless to take away by 
a statute legalizing the ringing of such bell before 
that hour, and on a biU of review in such case the 
Injunction will be dissolved, — Sawyer v. Davis, 
186. 

CONTAGIOUS DISEASES. 

Words imputing are actionable. — Golderman v. 
Stearns, 116. 

The sale of animals which the seller knows, but 
the purchaser does not, have a contagious disease. 
Is to be regarded as a fraud, if the disease is la- 
tent, and is not disclosed by the vendor. — Grigsby 
V. Stapleton, 358. 

CONTEMPT. 

Misconduct by an attorney in threatening a judge 
presiding at a trial, as he was descending from the 
bench, with personal chastisement for his alleged 
conduct during the trial, is ground for striking the 
name of such attorney from the roll of attorneys 
practicing in the court. — Bradley v. Fisher, 206. 

Error of law in adjudging a party guilty of con- 
tempt and ordering him to be committed therefor, 
he having disobeyed an order of the court, and the 
only question being whether his disobedience de- 



feated, impaired. Impeded, or prejudiced any right 
or remedy of the defendants, does not affect the 
jurisdiction of the court, nor render the commit- 
ment void; and such party cannot maintain an ac- 
tion for false imprisoilment for his arrest and im- 
prisonment under the commitment. — Fischer v. 
Langbein, 90. 

CONTRACTS- 

Omission to perform a contract obligation, if also 
an omission of a legal duty, may constitute a tort, 
even where such legal duty arises from circum- 
stances not elements of the contract, but merely 
connected with it and dependent upon it. — Rich v. 
New York Gent. & H. R. R. Co., 56. 

In cases of contract, where there is no legal duty 
independent of the contract, one not in privity 
with a party to the contract cannot recover against 
him in tort for an injury involving a breach of the 
contract. — Winterbottom v. Wright, 63. 

But where, in oases of contract, the law imposes 
a duty towards third persons who are not parties 
to the contract, such persons may recover in an 
action of tort. — Thomas v. Winchester, 65. 

Dealer in medicines selling, as a harmless rem- 
edy, a poison of similar appearance, liable for in- 
juries caused thereby to a patient to whom it was 
administered, although there was no privity be- 
tween them. — Thomas v. Winchester, 65. 

Duty of care on the part of a common carrier of 
passengers towards a passenger exists irrespective 
of contract, and its violation is a tort. — Baltimore 
City Pass. Ry. Co. v. Kemp, 54. 

Action not maintainable by one party to a con- 
tract against a third person for persuading the 
other party to the contract not to perform it. — 
Mobile Life Ins. Co. v. Brame, 248. 

It seems that one who procures another to break 
a contract by the latter with a third party is re- 
sponsible for the breach only where malice to such 
third person is shown, giving a distinct cause of 
action for the malice which caused the breach of 
contract resulting in damages to him. — Van Horn 
v. Van Horn, 110. 

CONTRIBUTION. 

No contribution between joint tort-feasors. In re- 
spect of an act which the party must be presumed 
to have known to be unlawful. — Armstrong Coun- 
ty V. Clarion County, 68. 

CONTRIBUTORY NEGLIGENCE. 

Where a person's own negligence or want of or- 
dinary care and caution so far contributes to an 
injury to himself that but for such negligence or 
want of ordinary care and caution on his own part 
the injury would not have happened, he cannot re- 
cover therefor.— Baltimore & P. R. Co. v. Jones, 
223. 

Negligence of a plaintiff precludes him from re- 
covering in an action for defendant's negligence, 
where he could, by ordinary care, have avoided 
the consequences of defendant's negligence.— 
Davies v. Mann, 225. 

Action not maintainable for injury to plaintiff 
from a blow by negligence of defendant, if plain- 
tiff was also chargeable with negligence contribut- 
ing as an efficient cause to the injur-^. — Brown v. 
Kendall, 51. 

Owner of tenement-house who has failed to pro- 
vide fire-escapes therefor as required by statute 
is not relieved from liability for damage thereby 
caused to a tenant, by the fact that the tenant had 
occupied the premises for a few days previous to 
the fire causing the damage. — Willy v. Mulledy, 16. 

Doctrine does not apply to cases of commission 
of intentional wrong. — Barholt v. Wright, 74. 

A child of such tender years as to be incapable 
of exercising judgment and discretion cannot be 
charged with contributory negligence. — Twist v. 
Winona & St. P. R. Co., 226. 

But even a child is bound to use such reasonable 
care as one of his age and mental capacity is ca- 
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pable of using; and his tailure to do so is negli- 
gence.— Twist V. Winona & St. P. R. Co., 226. 

CONVERSION" OF PERSONAL 
PROPERTY. 

Conversion is an unauthorized assumption and 
exercise of the right of ownership over goods be- 
longingto another, to the exclusion of the owner's 
rights. — Laverty v. Snethen, 197. 

To constitute a conversion, there must be acts 
amounting to a repudiation of the owner's right 
in the property, or an exercise of ownership over 
it inconsistent with such right, or some act done 
which destroys or changes the quality of the 
property.— Frome v. Dennis, 199. 

Refusal, by one who has the chattel of another, 
to deliver it to the owner or his agent on demand, 
is evidence of conversion. — Singer Manuf'g Co. v. 
Rice, 20.5. 

The gist of the action of trover is the conversion 
and deprivation of plaintifE's property; not the ac- 
quisition of property by defendant. — Esmay v. 
Fanning, 204. 

Bailee of chattel who fails to restore it to the 
rightful owner, but delivers it to another not enti- 
tled to receive it, though under an honest mistake 
of fact, liable in trover for its conversion. — Esmay 
V. Fanning, 203. 

Borrower of a carriage who, having received it 
from a livery stable where it was stored for the 
lender, returns it to such livery stable after the 
keeper of the stable has ceased to be the agent of 
the lender, liable to the latter for a conversion. — 
Esmay v. Fanning, 203. 

Where personal property comes lawfully into the 
possession of a person other than the owner, a de- 
mand is necessary before trover can be maintained 
for its conversion, unless such person has commit- 
ted some wrongful act in connection therewith 
which amounts to an actual conversion. — Esmay v. 
Fanning, 204. 

One who, having no knowledge of the ownership 
of property, borrows it of the persons having pos- 
session thereof, and, after using it, returns it again 
to him, supposing him to be the owner, not liable 
for a conversion, in an action by the true owner. — 
Frome v. Dennis, 199. 

Under such circumstances, the failure of the 
borrower to deliver the property to the owner, up- 
on demand by him after it has been returned to the 
lender, is not evidence of a conversion. — Frome v. 
Dennis, 199. 

A person, though an infant, who hires a horse 
and wagon to drive to a particular place, and drives 
beyond such place, is liable for a conversion. — 
Freeman v. Boland, 200. 

An agent who parts with the property of his 
principal in a way or for a purpose not authorized, 
is liable for a conversion ; but if he parts with it in 
accordance with his authority, although at a less 
price, or if he misapplies the "avails, or takes inad- 
equate for sufBcient security, he is not liable for a 
conversion. — Laverty v. Snethen, 197. 

One to whom a promissory note is delivered by 
the payee to be negotiated, with instructions not 
to part with the possession of it without receiving 
the money, and who delivers the note to a third 
person under the promise of the latter to get it dis- 
counted and return the proceeds, is liable to the 
payee, as for a conversion of the note, for the loss 
by the appropriation of the proceeds of the note by 
such third person. — Laverty v. Snethen, 197. 

Bailee of chattel, having received it in good faith 
from a person other than the owner, not liable for 
conversion by refusing to deliver it to the owner 
on demand, until he has had time to satisfy him- 
self as to the ownership. — Singer Manuf'g Co. v. 
King, 205. 

Agent who, having received a chattel from a fel- 
low-employe with directions not to deliver it to the 
owner until certain storage charges are paid, re- 
fuses to deliver it to the owner on demand because 
the latter will not pay such charges, neither he 
nor his principal having any right to impose such 
a condition, is liable to the owner for a conversion. 
—Singer Manuf'g Co. v. King, 205. 



Taking the property of another without his con- 
sent, by abuse of the process of the law, is of It- 
self a conversion, without a demand and refusal. 
— Grainger v. Hill, 107. 

Conversion of personal property an injury to the 
right of possession. — Armory v. Delamirie, 201; 
Gordon v Harper, 201. 

The finder of an article has such a property there- 
in as will enable him to keep it as against all but 
the rightful owner, and he may maintain trover 
for its conversion.— Armory v. Delamirie, 201. 

Trover will not lie unless at the time of the con- 
version the possession or right to the immediate 
possession of the property was in plaintiff. — Gor- 
don V. Harper, 201. 

Owner of personal property leased to another 
cannot maintain trover for a conversion pending 
the demise.— Gordon v. Harper, 201. 

Sale and delivery, by one tenant in common of 
personal property, of the entire property as ex- 
clusively his own, is a conversion, for which his 
co-tenant can maintain trover. — Weld v. Oliver, 
203. 

In an action of trover for the removal by defend- 
ant from a jewel of precious stones, the value of 
which is not known, and which defendant does not 
produce, the strongest presumption is against him, 
and the measure of damages is the value of the 
best stones that would fit the socket. — Armory v. 
Delamirie, 201. 

CORPORATIONS. 

A statement by directors of a tramway com- 
pany in a prospectus issued by them for the pur- 
pose of obtaining subscriptions to shares in the 
company, that by their charter the company had 
the right to use steam power instead of horses, 
when in fact the company had such right only if 
the consent of the board of trade should be ob- 
tained, and such consent was afterwards refused, 
is not ground for an action of deceit against the 
directors by one who took shares in the company, 
relying upon such false representation, if the 
statement was made by the directors in the honest 
belief that it was true. — Derry v. Peek, 249. 

Co-Tenancy. 

See Joint Tenancy and Tenancy in Common. 



COUNTIES. 

Liability for injuries from breaking down of a 
bridge jointly maintained by two counties not the 
subjectof contribution between them. — Armstrong 
County T. Clarion County, 68. 

COURTS. 

Court of general criminal jurisdiction has power 
to strike from the roll of attorneys practicing in 
the court the name of an attorney guilty of miscon- 
duct which is ground for such an order. — Bradlej 
V. Fisher, 206. 



CRIMINAL CONVERSATION. 

Action maintainable by husband for loss of con- 
sortium, with his wife which is implied from 
criminal conversation of the defendant with her, 
whether defendant's act was with or against her 
will, and although it may have caused no actuai 
loss of her services to her husband. —Bigaouette t. 
Paulet, 216. 

CRIMINAL LAW. 

Wrongful intent necessary to constitute crime. 
— Bessey v. OUiot, 49. 

Lunatic not liable to indictment and punish- 
ment. — Morain v. Devlin, 5L 
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DAMAGES. 

Action not maintainable for act not in itself un- 
lawful, where no damage is sustained. — Roberts 
7. Roberts, 28; Smith v. Thackerah, 30; Upton v. 
Vail, 31. 

An entry upon land of another without his per- 
mission, express or implied, or the license or 
authority of law, constitutes a trespass, for 
which damages are recoverable, though merely 
nominal. — Hatch v. Donnell, 150 ; Newkirk v. Sab- 
ler, 151. 

Owner of land in which another has an easement 
may recover from the latter for injury wantonly 
and unnecessarily done by him in the use of his 
privileges, without proof of any particular amount 
of damages sustained. — Dixon v. Clow, 18. 

The law presumes that damages result from the 
speaking of words charging a physician with 
gross ignorance and unskillfulness in his profes- 
sion. — Secor v. Harris, 119. 

Fraud and damage together constitute a cause of 
action.— Upton v. Vail, 31 ; Hickey v. Morrell, 262. 

Action for tort not maintainable where damages 
are too remote, contingent, or indefinite. — Lamb v. 
Stone, 9, 10; Clark v. Chambers, 82 ; Vandenburgh 
T. Truax, 37; Lowery v. Manhattan Ry. Co., 38; 
Milwaukee & St. P. Ey. Co. v. Kellogg, 41 ; Moody 
V. Baker, 44 ; Bowen v. Hall, 46. 

One who does an illegal or mischievous act, like- 
ly to prove injurious to others, is answerable for 
the consequences directly and naturally resulting 
therefrom, although he did not intend to do the 
particular injury which followed. — Vandenburgh 
v. Truax, 37. 

Cancer of the breast, If found to be the result of 
an injury to plaintiff caused by defendant's negli- 
gence, may be considered in estimating damages 
In an action for such injury. — Baltimore City Pass. 
Ry. Co. V. Kemp, 54. 

Act causing death of a human being, though 
clearly involving pecuniary loss, not ground of ac- 
tion for damages at common law. — Mobile Life Ins. 
Co. v. Brame, 247. 

Special damages need not be alleged in order to 
set forth a cause of action where the natural and 
necessary consequences of the wrongful acts 
charged are to injure plaintiff.— Rice v. Coolidge, 

Action maintainable for special damage caused 
by untrue statement disparaging quality of plain- 
tiff's goods, made without lawful occasion.— West- 
ern Counties Manure Co. v. Lawes Chemical Ma- 
nure Co., 11. 

Although one who has entered into a contract to 
purchase land is influenced to desire to withdraw 
therefrom by statements as to the vendor's title 
made by a third person, if the vendor assents to a 
rescission of the contract, he cannot recover dam- 
ages from the third party for the loss of the sale, 
as it is not the legal consequence of the words 
spoken.— Kendall v. Stone, 149. 

Words not actionable in themselves may be ac- 
tionable as causing special damage to the person 
of whom they are spoken in his office, profession, 
trade, employment, etc. — Forward v. Adams, 116; 
Ireland v. McGarvish, 118; Secor v. Harris, 119. 

Loss of membership in religious society, to which 
no material advantages are attached, not such spe- 
cial damage as will sustain action for speaking 
words not actionable in themselves. — Roberts v. 
Roberts, 28. 

That a person under contract of marriage with 
plaintiff broke off the contract in consequence of 
words spoken of plaintiff by defendant is such 
special damage as will sustain an action for slan- 
der, although the words are not actionable in 
themselves. — Moody v. Baker, 44. 

Damages cannot be apportioned between joint 
tort-feasors. — Keegan v. Hayden, 68. 

That the injuries complained of were inflicted in 
a fifht engaged in by the parties by mutual consent 
may be shown in mitigation of damages. — Barholt 
V. Wright, 74. 

Evidence of the truth of the charge, for making 
which an action of slander is brought, is not ad- 
missible in mitigation of damages. — Van Ankin v. 
Westfall, 113. 

In an action against a sheriff for a wrongful levy 



of an execution on plaintiff's goods, the fact that 
the sheriff paid the proceeds of the sale to the 
judgment creditor will not serve to mitigaUi the 
damages.— Welsh v. Wilson, 215. 

DEATH. 

Act causing the death of a human being, though 
clearly involving pecuniary loss, not the ground of 
an action for damages at common law. — Mobile 
Life Ins. Co. v. Brame, 347. 

Action maintainable against owner of tenement- 
house for damages for death of tenant caused by 
failure of owner to provide fire-escapes, as required 
by statute.- Willy v. Mulledy, 16. 

Where, by a collision between two steam-ships, 
through negligence of the masters and crews o£ 
both, a person on board one of them, having noth- 
ing to do with the negligent navigation, is drowned, 
an action may be maintained against the owners 
of tue other vessel for damages for his death, un- 
der a statute giving a right of action to personal 
representatives of a deceased person for injuries 
causing his death. — Mills v. Armstrong, (The Ber- 
nina,) 233. 

Action given by statute of one state to executor 
or administrator of deceased person to recover 
damages for his death, caused by negligence, main- 
tainable in courts of another state having sub- 
stantially similar law, on proof of the law of the 
former state. — Leonard v. Columbia Steam Nav. 
Co., 265. 

No justification admissible where life of ona 
person has been lost by negligence of another, 
whether by negligent act or negligent omission of 
duty of the latter. — Thomas v. Winchester, 66. 

Insurance company has no right of action against 
the person who feloniously or negligently causes 
the death of a person insured by it, the loss there- 
by caused the company being too remote and in- 
direct. — Mobile Life Ins. Co. v. Brame, 247. 

By the common law, actions for injuries to tha 
person abate by death, and cannot be revived or 
maintained by the executor or the heir. — Mobile 
Life Ins. Co. v. Brame, 248. 



DECEIT. 

Proof of actual fraud necessary. In England, to 
support action to recover damages for deceit. — 
Derry v. Peek, 249. 

Action maintainable for damages sustained from 
a false representation made by defendant, know- 
ing it to be false, or without belief in its truth, or 
recklessly, without caring whether it be true or 
false. — Derry v. Peek, 249. 

But a false statement, made through carelessness, 
and without reasonable ground for believing it to 
be true, although it may be evidence of fraud, does 
not, according to the English rule, necessarily con- 
stitute fraud; and such a statement, made in the 
honest belief that it is true, is not fraudulent, and 
does not render the person making it liable to an 
action of deceit. — Derry v. Peek, 249. 

A statement by directors of a tramway company, 
in a prospectus issued by them for the purpose ol 
obtaining subscriptions to shares in the company, 
that by their charter the company had the right to 
use steam-power instead of horses, when in fact 
the company had such right only if the consent of 
the board of trade should be obtained, and such 
consent was afterwards refused, is not ground for 
an action of deceit against the directors by one who 
took shares in thecompany, relying upon such. 
false representation, if the statement was made by 
the directors in the honest belief that it was true. 
—Derry v. Peek, 249. 

In action of deceit. If fraud be proved, the mo- 
tive of the person guilty of it is immaterial; it 
matters not that there was no intention to cheat or 
injure the person to whom the statement was made. 
— Derry v. Peek, 255. 

Action maintaioable, in Massachusetts, for dam- 
ages for false representations by defendant, in 
stating, as of his own knowledge, material facta 
I susceptible of knowledge, which were false, al- 
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though he did not know them to be false; that he 
believed them to be true is no defense.— Litchfield 
V. Hutchinson, 257. 

When the real quality of property sold is obvious 
to ordinai-y intelligence, and the vendor and ven- 
dee have equal knowledge or equal means of ac- 
quiring information, and the truth or falsity of 
representations made by the vendor as to its qual- 
ity may be ascertained by the vendee by the exer- 
cise of ordinary inquiry or diligence, and they are 
not made for the purpose of throwing him off his 
guard and diverting him from making inquiry and 
examination, which every prudent persoQ ought to 
make, the vendee has no ground of action for 
fraud, though he purchases the property in reli- 
ance upon such representations. — Long v. Warren, 
263. 

Action not maintainable by purchaser of a farm 
against the vendor for false representations by 
the latter, to induce the purchase, in regard to 
the absence of a noxious grass from the farm, where 
it appears that any attempt to find such grass on 
the farm, made before the purchase, would have 
disclosed its existence. — Long v. Warren, 263. 

A statement by a warehouseman in a circular 
soliciting patronage that the exterior of his ware- 
house is fire-proof is the statement of a matter of 
fact, not a mere expression of opinion, and if made 
by him with knowledge that it was false, and 
with intent to deceive, a person induced thereby to 
store in the warehouse property which is destroyed 
by fire communicated to portions of the exterior 
which are not fire-proof, may recover from the 
warehouseman for the loss so incurred. — Hickey v. 
Morrell, 260. 

On a sale of an article for a particular purpose, 
the suppression by the vendor of a latent defect 
which makes the article unfit for such purpose is 
a deceit. — Grigsby v. Stapleton, 259. 

Action not maintainable where damages too re- 
mote, indefinite, and contingent. — Lamb v. Stone, 
10. 

Action maintainable for false representations 
by defendant to plaintiff as to solvency of third 
person, whereby plaintiff was induced to give 
credit to the latter, and lost his debt— Upton t. 
Vail, 31. 



See Fraud. 



DEED. 



Presumed as grounds for rights by prescription. 
— ^Thurston v. Hancock, 34. 

Defamation. 

See Libei., Slander; Subomaticm of Perjury. 

DEMAND. 

Refusal, by one who has the chattel of another, 
to deliver it to the owner or his agent on demand, 
is evidence of conversion. — Singer Manuf 'g Co. v. 
King, 205. 

Where personal property comes lawfully into 
the possession of a person other than the owner, 
B demand is necessary before trover can be main- 
tained for its conversion, unless such person has 
committed some wrongful act in connection there- 
with which amounts to an actual conversion. — 
Esmay v. Fanning, 204. 

Refusal to deliver personal property to the own- 
er on demand is not necessarily evidence of con- 
version, if delivery was impossible. — Frome v. 
Dennis, 199. 

Not necessary before suit against a sheriff or 
constable for a wrongful seizure and sale, under exe- 
cution, of property not belonging to the execution 
debtor. — Boulware v. Craddock, 314. 

DETINUE. 

Action of trover a substitute for the action of 
detinue. — Gordon v. Harper, 201. 



DOGS. 

Not being animals fercB nalurcB, an action at 
law lies for destroying them, although, at common 
law, the stealing of them does not amount to lar- 
ceny. — White V. Brantley, 194. 

A dog accustomed to bite persons Is a public 
nuisance, and may be killed by any one when 
found running at large. — Muller v. McKesson, 191. 

The act of the owner of one of two dogs en- 
gaged in a fight, in attempting to part them, is a 
lawful and proper act, which he may do by proper 
and safe means, and he is not liable for an injury 
thereby done to another, which is the result of 
pure accident, or is involuntary and unavoidable. — 
Brown v. Kendall, 53. 

See Anlm/ils. 

DOG-SPEAES. 

Use held not illegal, in a case of injury to a dog ; 
but, if, seems, othervrise, in case of injury to a hu- 
man being. — Clark v. Chambers, 33. 



DOORS. 

OfBcer may enter outer door of dwelling peace- 
ably for purpose of serving process upon person 
within. — Hager v. Danforth, 81. 

Not lawful for offlcer, in order to serve civil pro- 
cess, to break open outer door of dwelling of the 
party, although such dwelling is also used by the 
party for transaction of business. — Welsh v. Wil- 
son, 215. 

DRAINAGE. 

Owner of land so situated that surface waters 
from the land above naturally descend upon and 
pass over it, may, in good faith, and for the pur- 
pose of building upon and improving his land, fill 
and grade it, although thereby the water is pre- 
vented from reaching it, and is detained upon the 
land above. — Barkley v. Wilcox, 170. 

Action maintainable for obstructing drain.— 
Webb T. Portland Manuf'g Co., 31. 

EASEMENTS. 

By prescription, founded on presumption of 
grant. — Thurston v. Hancock, 25. 

Of light and air, not acquired by prescription of 
20 years. — Guest v. Reynolds, 3 ; Miller v. Wood- 
head, 4. 

One having an easement in the land of another 
is liable for any injury to the land wantonly and 
unnecessarily done by him in the use of his privi- 
leges. — Dixon V. Clow, 18. 



ELECTION OF REMEDY. 

Where, by negligence or wrongful act on the 
part of a common carrier of passengers, a personal 
injury is suffered by a passenger, he may sue for 
a breach of the contract, if there is one, or, at his 
election, may proceed as for a tort. — Baltimore City 
Pass. Ry. Co. v. Kemp, 54. 

ELECTIONS AND VOTERS. 

Violation of the right to vote at election a 
ground of action. — Webb v. PorUaod Manuf'g Ca, 
20; Smith v. Thackerah, 30. 

ELEVATED RAILWAYS. 

Action maintainable for personal injuries to 
plaintiff from being run over on the street by 
horse caused to run away by fire negligently 
allowed to fall upon him from "locomotive on de- 
fendant's elevated railway. — Lowery r. Manhat- 
tan Ry. Co., 38. 
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ENGLISH DOCTRINE. 

Of ancient lights, not applicable in Illinois. — 
Guest V. Reynolds, 3 ; Miller v. Woodhead, 4. 

That where highway is obstructed temporarily, 
a traveler has a right to go upon adjoining lands, 
without being guilty of trespass, recognized in 
America. — Campbell v. Race, 160. 

Action maintainable for speaking words imput- 
ing a criminal offense punishable corporally, 
though not indictable. — Webb v. Beavan, 113. 

That judges, counsel, parties, and witnesses are 
absolutely exempted from liability to an action for 
defamatory words published in course of Judicial 
proceedings, generally adopted in the American 
courts, with the qualiiication, as to parties, coun- 
sel, and witnesses, that, in order to be privileged, 
their statements must be pertinent and material 
to the case.— Rice v. Coolidge, 14. 

A false statement, made through carelessness 
and without reasonable ground for believing it to 
be true, although it may be evidence of fraud, does 
not, according to the English rule, necessarily con- 
stitute fraud ; and such a statement, made in the 
honest belief that it is true, is not fraudulent, and 
does not render the person making it liable to an 
action of deceit.— Derry v. teek, 349. 

Former doctrine by which the negligence of the 
persons in charge of a public couveyance was im- 
puted to passengers therein, now overruled. — Mills 
V. Armstrong, (The Bernina,) 333. 

EQUITY. 

Will restrain repetition or continuance of inju- 
rious act which may become the foundation or ev- 
idence of an adverse right.— Webb v. Portland 
Manuf'g Co., 19. 

Will restrain pollution of a water-course by acts 
which tend to create a nuisance of a continuous 
and constantly accruing nature, for which an ac- 
tion at law can furnish no adequate relief.— Merrl- 
fleld v. Lombard, 175. 

A nuisance wUl be restrained. In order to pre- 
vent irreparable injury and a multiplicity of suits; 
even though the injury is only occasional. — Camp- 
bell v. Seaman, 166. 

Acquiescence or laches may bar equitable relief 
against a nuisance. — Campbell v. Seaman, 167. 

Although equity will not interfere to secure to a 
party a legal right of no value to him, but leave 
him to his remedy at law, it will not restrain a 
party from enforcing his legal right upon the 
ground that it is of no value. — Clinton v. Myers, 
175. 

EVIDENCE. 

In an action against a teacher for assault and 
battery in whipping a pupil, evidence of habitual 
misconduct of the pupil prior to the punishment is 
admissible on behalf of defendant. — Sheehan v. 
Sturges, 80. 

In an action for a slander, whereby a contract of 
marriage between plaintiff and a third person was 
broken off by the latter, a conversation between 
such person and another, not offered to support 
testimony given by him in the case, but as inde- 
pendent evidence, is not admissible. — Moody v. 
Baker, 44. 

In an action of trover, on the question of the 
possession by defendant of the property in ques- 
tion, declarations of himself and of the person 
from whom he received possession, contempora- 
neous with the transfer and indicative of its char- 
acter, are admissible as part of the res gestCB. — 
Frome v. Dennis, 200. 

Testimony of experts in the business of fire in- 
surance not admissible on the question of the hazard 
and exposure of one building to lire from another, 
as dependent on the distance between them. — 
Milwaukee & St. P. Ry. Co. v. Kellogg, 41. 

On the question of the probability that a person 
whose death was caused by a fire in a tenement- 
nonse would have escaped had a fire-escape been 
provided, as required by law, it may be inferred, 
from the construction of the house, and the struct- 



ure of fire-escapes, where one would probably 
have been placed. — Willy v. Mulledy, 16. 

The facts that a person, whose death was caused 
by a fire in a tenement-house, knew that there was 
a scuttle in the roof, had time after notice of the fire 
to reach it, and made efforts to escape, are sufficient 
to justify a jury in finding that such person tried 
to escape in that direction, and failed for want of a 
ladder to the scuttle, which the owner had not pro- 
vided as required by the statute. — Willy t. Mulle- 
dy, 16. 

EXCAVATIONS. 

Owner excavating on his own land liable for loss 
of or injury to soil of adjoiniog land caused by re- 
moval of lateral support Thurston V. Hancock, 23. 

Occupant of land lawfully making excavation 
therein in ordinary manner, not near highway, not 
liable to injuries to trespasser falling into excava- 
tion.— Gramlich V. Wurst, 5. 

EXECUTION. 

A sheriff or constable who, under an execution, 
seizes and sells property not belonging to the j udg- 
ment debtor, though in his possession, is a mere 
trespasser, and liable to an action by the owner of 
the property without any demand before suit — 
Boulware v. Craddock, 214. 

Levy of execution by breaking outer door of 
dwelling of execution debtor, invalid ; and the fact 
that the sheriff making such levy sold the goods 
and paid the proceeds to the execution creditor is 
not available to him in mitigation of damages. — 
Welsh V. Wilson, 215. 

BXECTJTOES AND ADMTl^TIS- 
TEATORS. 

Action given by statute of one state to executor 
or administrator of deceased person to recover 
damages for his death, caused by negligence, 
maintainable in courts of another state having sub- 
stantially similar law, on proof of the law of the 
former state. — Leonard v. Columbia Steam Nav. 
Co., 365. 

Letters of administration granted by a surro- 
gate are conclusive as to the authority of the ad- 
ministrator therein named to bring an action given 
by law to the personal representatives of one de- 
ceased, in an action by him under such a law. — 
Leonard v. Columbia Steam Nav. Co., 365. 

EXPERT TESTIMONY. 

Not admissible as to matters of common observa- 
tion.— Milwaukee & St. P. Ry. Co, V. KeUogg, 43* 

EXPLOSIVES. 

Keeping or manufacturing gunpowder or fire- 
works, being a lawful business, does not necessa- 
rily constitute a nuisance ; whether it does depends 
upon the locality, the quantity, and the surround- 
ing circumstances, and not entirely upon the de- 
gree of care used. — Heeg v. Licht, 178. 



FALSE IMPRISONMENT. 

Arrest without warrant, where warrant is by 
law necessary, constitutes false imprisonment. — 
HoUey v. Mix, 93; Carl v. Ayers, 94; Quinn v. 
Heisel, 96; PhiUips v. Trull, 97. 

That arrest and detention complained of were 
under process is not a defense, where such process 
is void on its face. — Gelzenleuchter v. Niemeyer, 88. 

Arrest of right person under wrong name, 
through misnomer in the process, without an alle- 
gation that the true name is unknown, is false Im 
prisonment. — Gelzenleuchter v. Niemeyer, 90. 

Obstructing the passage of a person in one direc- 
tion only along a portion of a public highway, he 
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being free to go In another direction, does not 
amount to an imprisonment for wliich he can main- 
tain an action for false imprisonment. — Bird v. 
Jones, 82. 

Detention of passenger by carrier, for the pur- 
pose of enforcing payment of fare, illegal. — Lynch 
V. Metropolitan EL Ry. Co., 86. 

The distinction between false imprisonment and 
malicious prosecution is that an imprisonment un- 
der legal process, in an action commenced and car- 
ried on maliciously and without probable cause, is 
malicious prosecution; and that false imprison- 
ment is a trespass committed against a person by 
unlawfully arresting and imprisoning him without 
any legal "authority. — Grelzenleuohter v. Niemeyer, 
90. 

One who instigates and procures an ofdcerto ar- 
rest another upon a Toid warrant is liable to an ac- 
tion therefor. — Rice v. Coolidge, 14. 

One causing the arrest of an innocent person on 
a charge of crime, upon a groundless suspicion, is 
liable to him in damages therefor. — Carl v. Ayers, 
94. 

Liability for arrest under void process attaches 
when wrong is committed, without such process 
being vacated or set aside; but process merely ir- 
regular must be vacated or annulled before an ac- 
tion can be maintained for damages from its en- 
forcement — Fischer v. Langbein, 90. 

False Hepreseutatious. 

See Deceit; Fraud. 



FELONY. 

Arrest without warrant justifiable, if felony was 
committed by person arrested, or if a felony was 
in fact committed, and there is reasonable ground 
to suspect the person arrested, or, even if no felony 
was committed, where the arrest is made by an of- 
ficer on a charge thereof upon information on 
which he had reason to rely. — Holley v. Mix, 93. 

FENCES. 

Tenant or owner not obliged to fence against ad- 
joining owner or occupier, at common law, except 
by prescription; and, in that case, only against 
cattle rightfully in the adjoining close.— Lawrence 
V. Combs, 163. 

Owner or occupant of land not required to fence 
it to prevent injuries to trespassers from falling 
into lawful excavation, not near highway. — Gram- 
lich V. Wurst, 7. 

Fence which obstructs access of light and air to 
house of adjoining owner not ground of action un- 
less adverse right is invaded. — Guest v. Rey- 
nolds, 1. 

FIRE. 

Action not maintainable for destruction of plain- 
tiff's property by fire communicated from property 
of another set on fire by defendant's negligence, 
where such spread of the fire is not the ordinary 
and natural result of defendant's negligence, but 
is dependent on accidental and varying circum- 
stances. — Lowery v. Manhattan Ry. Co., 40. 

The burning of plaintiff's property by fire com- 
municated from a building which had been set on 
fire by sparks allowed to fall upon it by negligence 
on defendants' part is not too remote from such 
negligence to permit a recovery therefor, if the 
burning of his property was a result naturally and 
reasonably to have been expected from the burn- 
ing of such building, under the circumstances, and 
the result of the continued effect of the sparks 
falling on the building, without the aid of other 
causes not reasonably to have been expected. — 
Milwaukee & St. P. Ry. Co. v. Kellogg, 41. 

Action maintainable for personal injuries to 
plaintiff from being run over in the street by horse 
caused to run away by fixe negligently allowed to 
tali uDon him from locomotive an defendant's 



elevated railway. — Lowery v. Manhattan Ry. Co., 
38. 

FIRE-ESCAPES. 

Failure of owner of tenement-house to comply 
with statute requiring fire-escapes to be provided 
therefor is a breach of duty, for which he is liable 
to a tenant for damage thereby caused to the lat- 
ter. — Willy V. MuUedy, 16. 

FIRE-WORKS. 

Keeping or manufacturing gunpowder or fire- 
works, being a lawful business, does not neces- 
sarily constitute a nuisance; whether it does de- 
pends upon the locality, the quantity, and the sur- 
rounding circumstances, and not entirely upon the 
degree of care used. — Heeg v. Lioht, 178. 

FORCIBLE ENTRY AND DE- 
TAINER. 

Proceeding under Ohio statute, being summary 
in its character, and capable of becoming, when 

Erosecuted wrongfully, excessively annoying and 
arassing, is ground for action of malicious pros- 
ecution, if instituted and prosecuted maliciously 
and without probable cause.— Pope v. Pollock, 104. 

FRAUD. 

Action maintainable for fraud, counled w}th 
damage.— Upton v. Vail, 31 ; Hickey v. Morrell, 268. 

Purchasing from debtor property subject to 
attachment, and aiding him to abscond, not ground 
of action for fraud by creditor having no lien or 
claim on such property. — Lamb v. Stone, 8. 

An unreasonable delay in performance of an 
agreement to do a certain act may be Intended to 
effect a scheme to gain an advantage by unlawful 
means and with fraudulent motives, and such acts 
may, therefore, sustain an action for a tort, such 
breach of contract being one of the elements con 
stituting the tort. — Rich v. New York Cent. & H. 
R. R. Co.. 56. 

Proof that a false representation was made with 
knowledge of its falsity, or without belief in its 
truth, or recklessly, without caring whether it be 
true or false, is suflioieut proof of actual fraud, re- 
quired by the English rule, to support an action 
for damages for deceit. — Derry v. Peek, 249. 

But a false statement, made through careless- 
ness and without reasonable ground for believing 
it to be true, although it may be evidence of fraud, 
does not, according to the English rule, necessarily 
constitute fraud ; and such a statement, made in 
the honest belief that it is true, is not fraudulent, 
and does not render the person making it liable to 
an action of deceit. — Derry v. Peek, 249. 

Action maintainable, in Massachusetts, for dam- 
ages for false representations by defendant, in 
stating, as of his own knowledge, material facta 
susceptible of knowledge, which were false, al- 
though he did not know them to be false; that he 
believed them to be true is no defense. — Litchfield 
T. Hutchinson, 257. 

Action maintainable for false representations by 
defendant to plaintiff as to solvency of third per- 
son, whereby plaintiff was induced to give credit 
to the latter and lost his debt. — Upton v. Vail, 31. 

Representations made to a father to induce him 
to purchase a gun for the use of his son, known by 
the vendor making them to be false, by which the 
son is induced to use the gun, operate as a distinct 
fraud on the son; and he may maintain an action 
against the vendor for injuries sustained in conse- 
quence thereof. — Winterbottom v. Wright, 64. 

In an action of deceit, if fraud be proved, the 
motive of the person guilty of it is immaterial ; it 
matters not that there was no intention to cheat or 
injure the person to whom the statement was 
made. — Derry v. Peek, 255. 

In an action of tort for an alleged fraud, one of 
the elements of which is a breach of a contract by 
an unreasonable delay In performance of the con- 
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tract olbUgatlon, proof of the contract, and of the 
delay In performance thereof, and of the reasons 
therefor, are essential links in the chain, and the 
relative situations of the parties and other cir- 
cumstances which are elements of the transaction 
may be shown.— Rich t. New York Cent. & H. B. 
R. Co., 56. 
See Deceit. 

fRAUDS, STATUTE OF. 

Does not apply to oral representations aa to solv- 
ency of another. — ^Upton v. Vail, 31. 

FRAUDXJLBNT PURCHASE. 

Of property of debtor liable to attachment, not 
ground of action by creditor for damages for the 
fraud ; the remedy being by suit to avoid the sale, 
or by attachment. — Lamb v. Stone, 8. 

GAS. 

Action maintainable for injuries from explosion 
of gas against defendants, by whom it was allowed 
to escape into plaintiff's premises, although the 
explosion was caused by negligence of a third per- 
son. — Clark V. Chambers, 35. 

GRANT. 

Presumed as ground for right by prescription. — 
Thurston v. Hancock, 25. 

GUNPOWDER. 

The mere keeping of gunpowder in dangerous 
proximity to the premises of another is a nuisance, 
rendering the person keeping it liable for injuries 
caused by its explosion, irrespective of the ques- 
tion of his negligence. — Heeg v. Lioht, 178. 

GUNS. 

Pointing an unloaded gun at one who supposes it 
to be loaded, although within the distance it would 
carry if loaded, ij not, without more, an assault 
punishable criminally, although it may sustain a 
civil action for damages. — Chapman v. State, 70. 

Action maintainable for personal injuries caused 
by discharge of gun left loaded by defendant's 
negligence, although negligence of third person 
Intervened as immediate cause of accidents — Clark 
v. Chambers, 33; Thomas v. Winchester, 67. 



HIGHWAYS. 

One unlawfully placing dangerous obstruction 
in public highway is liable for personal injuries 
thereby occasioned to a traveler, although the im- 
mediate cause of the accident was the intervening 
act of another. — Clark v. Chambers, 33. 

Persons who, without authority, make or con- 
tinue a covered excavation in a public street or 
highway for a private purpose, are liable for all in- 
juries to individuals resulting from the street or 
highway being thereby less safe for its appropri- 
ate use, irrespective of the question of negligence. 
— Congreve v. Smith, 180. 

That the injuries were caused by the negligence, 
In covering the excavation, of servants of contract- 
ors for that work, who had contracted to do it 
properly, does not relieve from liability the persons 
who procured it to be done, and did not object to 
it, and continued the excavation in its unsafe con- 
dition, they being bound, at their peril, to make 
and at all times keep the street as safe as it would 
have been if the excavation had not been made. — 
Congreve v. Smith, 180. 

Traveler driving on highway through the coun- 
try among a sparse population, not bound to keep 
a constant lookout — Hartileld v. Roper, 228. 

A child two years old, permitted by his parents 



to be in the beaten track of a highway with no one 
near him, cannot recover for injuries from being 
run over by the horses of a person driving thereon, 
unless the injuries were voluntarily Inflicted by or 
were the result of gross carelessness of the trav- 
eler.— Hartfield V. Roper, 228. 

A child two years of age, who, while under the 
care of an adult sister, goes upon the track of a 
horse railroad, and is there run over by the care- 
lessness of the driver of a car thereon, is not de- 
prived of a right of action for the injury, although 
the sister's carelessness of supervision was. In 
part, the cause of the injury. — ^Newman v. Phil- 
lipsburg Horse-Car R. Co., 231. 

One driving too fast oh the public highway is 
liable for running over a domestic animal therein, 
where his negligence was the immediate cause of 
the injury, although the injured animal was 
wrongfully and negligently left in the highway by 
his owner; the latter's negligence being only re- 
mote. — Davies v. Mann, 225. 

Traveler on highway not liable for injury by col- 
lision to animal allowed by its owner to be in the 
highway unattended, where the collision happened 
from mere inadvertence on the part of the trav- 
eler, and there was equal or greater neglect on the 
side of the owner of the animal. — Hartfield v. Ro- 
per, 230. 

Obstruction of highway an excuse for entry on 
adjoining land. — Newkirk v. Sabler, 151; Campbell 
v. Race, 160. 

Obstruction of passage of a person in one direc- 
tion only along a portion of a public highway, he 
being free to go in another direction, does not 
amount to an imprisonment for which he can main- 
tain an action for false imprisonment.— Bird v. 
Jones, 82. 

HOMICIDE. 

Self-defense an excuse, where the person as- 
sailed had reason to believe that his assailant in- 
tended to do him great bodily harm, and that he 
was in danger of such harm, and that no other 
means could effectually prevent it, — Common- 
wealth V. O'Malley, 77. 

HORSES. 

One breaking a horse in a public place is liable 
in damages to another person hurt by the horse. — 
Morain v. Devlin, 50. 

Action maintainable for injuries caused by 
plaintiff's horses taking fright at a stream of wa- 
ter allowed by defendants to spout up in the road. 
— Clark V. Chambers, 34. 

Action maintainable for injuries caused by de- 
fendant's horse, left unattended in the street, al- 
though immediate cause of injury was the inter- 
vening act of a third person. — Clark v. Chambers, 
33; Thomas V. Winchester, 67. 

Action maintainable for personal injuries to 
plaintiff from being run over on the street by horse 
caused to run away by fire negligently allowed to 
fall upon him from locomotive on defendant's ele- 
vated railway. — Lowery v. Manhattan Ry. Co., 38. 

One who hires a horse to drive to a particular 
place, and drives beyond the place or in another 
direction, is liable for a conversion. — Freeman v. 
Roland, 200. 

HUMAN LIFE. 

No justification admissible where life of one per- 
son has been lost by negligence of another, whether 
by negligent act or negligent omission of duty of 
the latter.— Thomas v. Winchester, 66. 

Negligence cannot be imputed bylaw tea per- 
son in his effort to save the life of another in ex- 
treme peril, unless made under such circumstances 
as to constitute rashness in the juagment of pru- 
dent persons.— Eckert v. Long Island R. Co., 236. 

HUSBAND AND WIFE. 

Husband may recover for slander of wife, caus- 
ing, as a natural consequence, injury to him by 
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OSS of trade and custom In his business. — Van 
Horn V. Van Horn, 110. 

Action maintainable by liusband for loss of con- 
tortium with tiis wife, wliich is implied from 
criminal conversation of the defendant with her, 
whether defendant's act was witli or against her 
will, and although it may have caused no actual 
loss of her services to her husband. — Bigaouette 
V. Paulet, 216. 

ICE. 

Action not maintainable for injuries from slip- 
ping on ice formed in street, against one who al- 
lowed the water forming it to flow into the gutter 
without being aware of an obstruction to its pass- 
ing into the sewer which caused it to spread into 
the street and become frozen. — Clark v. Chambers, 
85. 

IMPRISONMENT. 

Includes, besides mere loss of freedom to go 
where one pleases, restraint within limits defined 
by an exterior will or power. — Bird v. Jones, 83. 

Actual violence not necessary to constitute. — 
Bird V. Jones, 83, 85. 

Municipal corporation cannot enforce obedience 
to its by-laws or ordinances by imprisonment, un- 
less expressly authorized so to do by statute. — 
Iiynch V. Metropolitan El. Ry. Co., 87. 

See False Imprisonment. 

IMPUTED NEGLIGENCE. 

Negligence of persons in charge of a public con- 
veyance cannot be imputed to a passenger therein 
who is injured by the joint negligence of such per- 
sons and those in charge of another conveyance to 
defeat his actioa against the latter. — ^Mills v. Arm- 
strong, (The Bernina,) 233. 

A child of tender years is chargeable with the 
negligence of the person having him in charge. — 
flartfield v. Roper, 238. Contra, Newman v. Phil- 
Upsburg Horse-Car R. Co., 231. 

INDICTMENT. 

Kntry of nolle prosequi to indictment, by leave 
of court, on motion of the public prosecutor, made 
after consultation with and by request of the par- 
ty on whose complaint the indictment was found, 
is a termination of the criminal charge which will 
sustain an action by the accused for malicious pros- 
ecution. — Moulton V. Beecher, 103. 



INFANCY. 

An infant may bring a suit at any age, but, if the 
suit depends upon a condition on his side, he must 
show that it was performed. — Hartfield v. Roper, 
230. 

A person seeing a small child on a railroad track 
In extreme peril from a rapidly approaching train 
owes to the child the duty to rescue it if he can do 
so without incurring great danger to himself, and 
the law will not impute negligence to an effort by 
him to rescue the child, unless made under such 
•circumstances as to constitute rashness in the judg- 
ment of prudent persons. — Eokert v. Long Island 
R. Co., 2B6. 

Corporal punishment of pupil by teacher to en- 
force compliance with proper rules for good con- 
duct and order of school justifiable, if inflicted 
with sound discretion and judgment, and adapted 
to the offender as well as to the offense. — Sheehan 
V. Sturges, 80. 

A child of such tender years as to be incapable 
of exercising judgment and discretion cannot be 
charged with contributory negligence. — Twist v. 
Winona & St. P. R. Co., 226. 

But even a child is bound to use such reasonable 
care as one of his age and mental capacity is capa- 
ble of using, and his failure to do so is negligence. 
—Twist V. Winona & St. P. R. Co., 226. 



The conduct of a boy nearly 10 years old, of aver- 
age intelligence, familiar in a general way with 
the working of a railroad turn-table, knowing that 
it was dangerous to play upon it, and that so doing 
was forbidden by the railroad company, and hay- 
ing been warned by his father not to go upon it, 
who nevertheless engages with other boys in 
swinging upon it while in motion, and is injured 
thereby, is such contributory negligence as will 
defeat a recovery for such injury, although he may 
not have been of sufficient age and discretion to 
understand the full extent of the danger. — Twist 
V. Winona & St. P. R. Co., 226. 

A child of tender years is chargeable with neg- 
ligence of the person having him in charge. — Hart- 
field V. Roper, 228. Contra, Newman v. Phillips- 
burg Horse-Car R. Co., 231. 

A child two years old, permitted by his parents 
to be in the beaten track of the highway with no 
one near him, cannot recover for injuries from be- 
ing run over by the horses of a person driving 
thereon, unless the injuries were voluntarily in- 
flicted by or were the result of gross carelessness 
of the traveler. — Hartfield v. Roper, 228. 

A child two years of age, who, while under the 
care of an adult sister, goes upon the track Of a 
horse railroad, and is there run over by the care- 
lessness of the driver of a car thereon, is not de- 
prived of a right of action for the injury, although 
the sister's carelessness of supervision was, in 
part, the cause of the injury. — Newman v. Phillips- 
burg Horse-Car R. Co., 231. 

Infant may recover for injuries from dangerous 
appliance adjoining a public way, although re- 
ceived while trespassing.— Gramlich v. Wurst, 8; 
Clark V. Chambers, 34. 

Infant who hires a horse and wagon to drive to 
a particular place, and drives beyond such place, 
is liable for a conversion. — Freeman v. Boland, 
200. 

Infant liable personally for wrongs which he 
commits against the person and property of others. 
—Hartfield v. Roper, 230. 

Action of trespass maintainable against an in- 
fant.— Hartfield V. Roper, 280. 

Action of trover maintainable against an infant 
for mere non-feasance; e. g., a non-delivery of 
goods, where they do not come into the infant's 
hands by contract.— Hartfield v. Roper, 230. 



INJUNCTION. 

May be granted to restrain repetition or contin- 
uance of injurious act which may become the 
foundation or evidence of an adverse right. — Webb 
V. Portland Manut'g Co., 19. 

Writ of injunction not a matter of grace, but of 
right, in a proper case ; and will be granted to re- 
strain irreparable injury, whether it be to the en- 
joyment of the necessities or the luxuries of life. — 
Campbell v. Seaman, 164. 

The destruction of ornamental and useful trees 
and vines by the vapors and gases from a brick- 
kiln is such irreparable injury as a court of equity 
will enjoin. — Campbell v. Seaman, 104. 

An injunction restraining the ringing of a fac- 
tory bell, used to notify employes, before a certain 
hour in the morning, does not give a vested right 
which the legislature is powerless to take away by 
a statute legalizing the ringing of such bell before 
that hour, and on a bill of review in such case the 
injunction will be dissolved.— Sawyer v. Davis. 
186. 

INNKEEPERS. 

Cannot detain person of guest to secure payment 
of bill.— Lynch v. Metropolitan El. Ry. Co., 87. 

To say of a keeper of a house of public entertaiu 
ment that he is a "dangerous man, " a "desperate 
man, " and that the speaker is "afraid to go in his 
house alone, " is not ground for an action of slan- 
der, as affecting such person in his business, since 
the words do not relate to his business character, 
or charge any delinquency in his business — Ire- 
land V. McGarvish, 118. 
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INSANITY. 

Not ground of exemption from liability for tort. 
— Moraiu v. Devlin, 50. 

Lunatic liable personally for wrongs whicb he 
commits against the person and property of others. 
— Hartfield v. Roper, 230. 

Defense to crime. — Morain v. Devlin, 51. 

Publication in newspaper of statement imput- 
ing insanity to a teller in a bank, libelous -per se, 
as tending to injure him in his employment. — 
Moore v. Francis, 126. 

INSUKANCB. 

Insurance company has no right of action against 
the person who feloniously or negligently causes 
the death of a person insured by it, the loss there- 
by caused the company being too remote and indi- 
rect. — Mobile Life Ins. Co. v. Brame, 247. 

INTENT. 

Wrongful intent not necessary to constitute 
tort in cases of trespass. — Bessey v. Olliot, 49; 
Weaver v. Ward, 49 ; GuiUe v. Swan, 49 ; Hobart 
V. Hagget, 195 ; Dexter v. Cole, 195. 

Nor in cases of conversion of personal property. 
— Laverty v. Snethen, 197. 

One who does an illegal or mischievous act, 
likely to prove injurious to others, is answerable 
for the consequences directly and naturally result- 
ing therefrom, although he did not intend to do 
the particular injury which followed. — Vanden- 
burgh V. Truax, 37. 

Wrongful intent necessary to constitute tort, in 
cases of fraud, malicious prosecution, etc. — Guille 
V. Swan, 50, note. 

In an action of deceit, if fraud be proved, the 
motive of the person guilty of it is immaterial ; 
it matters not that there was no intention to cheat 
or injure the person to whom the statement was 
made.— Derry v. Peek, 255. 

Present intention, as well as present ability, to 
use violence against the person of another, neces- 
sary to constitute criminal assault. — Chapman v. 
State, 70. 

Words accompanying menacing acts and indi- 
cating that there is no intent to do actual violence 
may be considered on the question whether such 
acts constitute an assault. — State v. Crow, 72. 

For a conviction of mayhem for an injury during 
a conflict, it is not necessary that the accused 
should have formed the intent before engaging in 
the conflict. — Barholt v. Wright, 74. 



JOINT TENANCY AND TEN- 
ANCY IN COMMON. 

Trespass is maintainable by one tenant in com- 
mon against another, upon an actual ouster. — 
Murray v. Hall, 157. 

Sale and delivery, by one tenant in common of 
personal property, of the entire property as exclu- 
sively his own, is a conversion, for which his co- 
tenant can maintain trover. — Weld v. Oliver, 202. 

JOINT TORT-FEASORS. 

Personal privilege from civil action of one of 
two joint wrong-doers does not exempt the other 
from liability. —Rice v. Coolidge, 13. 

No apportionment of damages between. — Keeean 
v. Hayden, 68. _ 

No contribution between in respect of damages 
for an act which the party mijst be presumed to 
have known to be unlawful.— Armstrong County 
T. Clarion County, 68. 

JUDGES. 

Judges of courts of superior or general jurisdic- 
tion not liable to civil actions for their judicial 



acts, even when such acts are in excess of their 
jurisdiction, and are alleged to have been dona 
maliciously or corruptly, although there is no 
such exemption where there is clearly no jurisdic- 
tion over the subject-matter, and such want of 
jurisdiction is known to the judge. — Bradley v. 
Fisher, 206. 

Where a court has power to make an order strik- 
ing the name of an attorney from the roll of attor- 
neys practicing in the court, error in not citing the 
attorney, before making such an order, to show 
cause why it should not be made, however it may 
affect the validity of the act, does not make it any 
the less a judicial act, nor does it render the judge 
making the order liable in damages to the attor- 
ney, as though the court had proceeded without 
jurisdiction. — Bradley v. Fisher, 206. 

Judge not liable to action for false imprisonment 
for awarding a capias upon affidavits which do 
not disclose a sufdcient cause for arrest. — Fischer 
v. Langbein, 92. 

JUDGMENT. 

Where interest, not given by the verdict, is in- 
serted in the judgment, without authority, the 
proper remedy is by motion to correct the judg- 
ment and not by appeal. — Leonard v. Coltmibia 
Steam Nav. Co., 265. 

Any person not a party to a former action and 
not in privity with a party may, in a collateral ac- 
tion, impeach the judgment. —Rice v. Coolidge, 15. 

JURISDICTION. 

Power of court to entertain jurisdiction of an 
action or proceeding does not depend upon the ex- 
istence of a substantial cause of action, but upon 
the performance by the party of the prerequisites 
authorizing it to determine whether one exists or 
not. — Fischer v. Langbein, 90. 

Order or process based on a decision of the court, 
involving the exercise of the judicial function, al- 
though afterwards set aside as erroneous, is not 
void, and does not subject the party procuring it 
to an action for damages thereby inflicted. — Fischer 
V. Langbein, 90. 

Public ofdcer not liable to civil action for a judi- 
cial determination, however erroneous or mali- 
cious, if he had jurisdiction of the case, and was 
authorized to determine it. — Bradley v. Fisher, 
206; Weaver v. Devendorf, 811. 

JUSTIFICATION. 

Self-defense a justification of assault and bat- 
tery. — Scribner v. Beach, 75; Commonwealth v. 
O'Malley, 77; Commonwealth v. Donahue, 77. 

In civil actions for libel, proof of the truth of the 
matter charged as defamatory is a complete justi- 
fication, without showing that it was published 
with good motives, and for justifiable ends. — Castle 
V. Houston, 132. 

The truth of the charge that a man had the vo- 
nerealdiseaseisaj ustification, in an actio n f or slan- 
der by speaking words imputing such charge. — 
Golderman v. Stearns, 116. 

The truth of the charge, for making which an ac- 
tion of slander is brought, not admissible in justi- 
fication, under the general issue. — Van AnMn r, 
Westfall, 114. 

The speaking of defamatory words is justified 
by a privileged occasion therefor, although the 
communication was made voluntarily, if it was 
made in good faith, without malice, in the honest 
belief of its truth, and under the conviction that it 
was a duty to make it. — Fresh v. Cutter, 138. 



KNOWLEDGE. 

To support an action of deceit for making a false 
representation, knowledge by defendant of its 
falsity is not always necessary.— Derry v. Peek, 
249; Litchfield V. Hutchinson, 257. 
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liACHES. 

May be a bar to equitable relief against nuisance. 
—Campbell v. Seaman, 164. 

LANDLORD AND TENANT. 

Owner of building letting rooms in it, with right 
to tenant to go upon root of extension to dry 
clothes, not liable for injuries to visitor of tenant 
received by faUing from window of letter's rooms 
through unprotected sky-light in roof of extension. 
— Miller v. Woodhead, 4. 

Failure of owner of tenement^house to comply 
with statute requiring fire-escapes to be provided 
therefor is a breach of duty for which he is liable 
to a tenant for damages thereby caused to the lat- 
ter.— Willy v. MuUedy, 16. 

Owner of premises having so constructed a cess- 
pool thereon that the offensive matter deposited In 
it by his tenants necessarily percolates through to 
the adjoining premises is liable equally with the 
tenants for the injury to the adjoining occupant. — 
Fow V. Roberts, ISl. 

A tenant for years, who restores a nuisance to a 
right of way after the same has been abated, is lia- 
ble therefor, although the same existed before his 
tenancy ; but merely repairing it after it was in- 
jured, but not abated, wUl not make him liable, if 
It does not become more of a nuisance thereby. — 
McDonongh v. Gilman, 182. 

A tenant for years is not liable for keeping a nui- 
sance as it was used before his tenancy com- 
menced, in the absence of a request to remove it, 
if he does no new act of itself amounting to a nui- 
sance. — McDonough v. Gilman, 1S2. 

The notice to a tenant, to remove a nuisance 
which is kept by him in the manner in which it 
existed when his tenancy commenced, without any 
act on his part amounting in itself to a nuisance, 
must be clear and unequivocal, to make him liable 
for the continuance. — McDonough v. Gilman, 1S2. 

The owner of personal property leased to anoth- 
er cannot maintain trover for a conversion pend- 
ing the demise. — Gordon v. Harper, 201. 

uANDMARK. 

Removal, when made a statutory offense. In- 
volves moral turpitude. — Young v. Miller, ill. 

LATERAL SUPPORT. 

Owner of land injured by removal of lateral snp- 

f)0rt by adjoining owner may recover from him for 
OSS of or injury to the soil, but not for injury to 
house built thereon, where no right has been ac- 
quired by prescription. — Thurston v. Hancock, 23; 
Smith V. Thackerah, 30. 

Lease. 

Bee Landlord and Tenant, 



LEGAL RIGHTS. 

Violation necessary to constitute tort. — Guest v. 
Reynolds, 1; Miller v. Woodhead, 4; Gramlich v. 
Wurst, 5 ; Rich v. New York Cent. & H. R. R. Co., 
60. 

No right of action for negligence unless there is 
a violation of legal duty. — Larmore v. Crown Point 
Iron Co., 219. 

Violation of moral right or duty does not consti- 
tute toi-t.— Guest V. Reynolds, 1 ; Miller v. Wood- 
head, 4; Gramlich v. Wurst, 5. 

May be established by common law, in cases of 
novel impression. — Western Counties Manure Co. 
V. Lawes Chemical Manure Co., 11; Rice v. Cool- 
idge, 13. 

Action maintainable for violation of legal rights 
created by statute.— Willy v. MuUedy, Iti. 



Lex LocL 

See Conflict of Laws. 

LIBEL. 

Action may be maintainable for publishing de- 
famatory words by writing or printing, although 
they would not have been actionable if spoken 
merely. — Tillson v. Robbins, 124; Moore v. Fran- 
cis. 127. 

Action maintainable for the publication, by 
writing or printing, of a charge such as, if be- 
lieved, would naturally tend to expose a person to 
public hatred, contempt, or ridicule, or to deprive 
him of the benefits of public confidence and social 
intercourse, without allegations of special damage, 
or of any fact to make such publication import a 
charge of crime. — Tillson v. Robbins, 134. 

Publication in a newspaper of a statement im- 
puting insanity to a teller in a bank, libelous per 
se, as tending to injure him in his employment. — 
Moore v. Francis, 126. 

Action not maintainable for a publication in a 
newspaper of a notice to the public that a saloon- 
keeper, to get rid of a just claim in court, set up 
as a defense an existing prohibitory liquor law, 
under which no action for the price of liquors sold 
in violation of the provisions thereof could ba 
maintained. — Homer v. Engelhardt, 138. 

Where a letter, containing defamatory matter, is 
dictated by the author to a clerk, who takes it 
down in short-hand, and then writes it out In full 
by means of a type-writing machine, and the let- 
ter thus written is copied by another clerk in a 
copying-press, there is a publication of the letter 
to both : and the occasion is not privileged. — Pull- 
man V. Walter Hill & Co., 131. 

And where such letter, addressed to a firm, is 
sent by the author in an envelope addressed to the 
firm, and is opened by a clerk of the firm, in the 
ordinary course of business, and read by other 
clerks of the firm, there is a publication of the let- 
ter to such clerks ; and the occasion is not privi- 
leged.— Pullman V. Walter Hill & Co., 131. 

It is not a legal excuse that defamatory matter 
was published accidentally or inadvertently or 
with good motives, and in an honest belief in its 
truth. — Moore v. Francis, 128. 

In civil actions, proof of the truth of the matter 
charged as defamatory is a complete justification, 
without showing that it was published with good 
motives, and for justifiable ends. — Castle v. Hous- 
ton, 132. 

The rule is not changed by the provision of the 
constitution of Kansas (Bill of Rights, § 11) that, 
"in all civil or criminal actions for libel, the truth 
may be given in evidence to the jury, and, if it 
shall appear that the alleged libelous matter was 
published for justifiable ends, the accused party 
shall be acquitted ; " as the requirement of proof 
that the matter was published for justifiable ends, 
in order that "the accused party shall be acquit- 
ted, "was limited to criminal prosecutions. — Id. 

As to libelous charges in pleadings, afiidavits, 
or other papers used in the course of the prosecu- 
tion or defense of an action, the privilege is abso- 
lute, however malicious the intent, or however 
false the charge may have been. — Moore v. Manu- 
facturers' Nat. Bank, 14.5. 

But the privilege does not extend to slanderous 
publications plainly irrelevant and impertinent, 
voluntarily made, and which the party making 
them could not reasonably have supposed to be rel- 
evant. — Moore v. Manufacturers' Nat. Bank, 145. 

Confidential advice or communication to persons 
asking therefor, or having a right to expect it, not 
ground for action of libel unless malice in fact ba 
shown. — Bromage v. Prosser, 12y. 

A libelous letter to an unmarried woman con- 
cerning her suitor, not written at her request, but 
appearing to have been written at the instance of 
mutual friends, for the purpose of preventing her 
marriage to him, is not privileged by reason of 
previous friendship, nor by reason of a request 
made four years before, and before the acquaints 
ance of the suitor was made, for information of 
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anything known to the writer concerning any 
younf; man the person addressed "went with, " or 
any young man in the place. — Byam v. Collins, 139. 

Information given to the governor of the state 
for the purpose of influencing his action on a bill 
which has passed the legislature is prima facie 
privileged, but if the communication contains de- 
famatory matter, and is unnecessarily published 
to others, such publication is not privileged. — 
Woods V. Wiman, 144. 

Proprietors of a mercantile agency, whose busi- 
ness is collecting and communicating to subscrib- 
ers information as to the character, credit, and pe- 
cuniary responsibility of merchants, are liable for 
a false and injurious report of the failure of cer- 
tain merchants, published and circulated among 
aU the subscribers; as such a communication is 

Erivileged only when made in good faith, to one 
aving an interest in the information. — Sunderlin 
V. Bradstreet, 142. 

That such libelous statement was in cipher, un- 
derstood by the subscribers only, is not a defense 
to an action for libeL — Sunderlin v. Bradstreet, 
142. 

Whether a libelous communication is privileged 
is a matter of law. — Byam v. Collins, 139. 

In a civil action for libel in the state of New 
York, where the publication is admitted, and the 
words are unambiguous, the question of libel or 
no libel is one of law, which the court must decide. 
— Moore v. Francis, 126. 

Query, whether lunatic is liable for libeL — Mo- 
rain V. Devlin, 51, note. 

See Slander. 



LICENSE. 

If the owner of land sells chattels theron, the ven- 
dee thereby obtains an implied license to enter on 
the premises and remove the property ; and such 
license is not revocable. — Ne wkirk v. Sabler, 151 ; 
Giles V. Simonds, 157. 

A verbal contract by the owner of land for the 
sale of trees standing thereon, to be cut and re- 
moved by the purchaser, gives the laiter an im- 
plied license to enter for that purpose ; but such 
license is revocable at any time, except as to an 
entry for the purpose of removing trees cut before 
the revocation. — Giles v. Simonds, 157. 

Legal license conferred by process to enter house 
for purpose of service on person within the house. 
— Eager v. Danforth, 81. 

The abuse of a license to enter premises given 
bylaw makes the party a trespasser ati initio; Ijut 
otherwise where the license to enter was by the 
person in possession. — Six Carpenters' Case, 155. 

By landlord to tenant to go upon roof adjoining 
demised premises for purpose of drying clothes, 
does not extend to visitor to tenant not using the 
roof for such purpose. — Miller v. Woodhead, 4. 

Duty of keeping premises in a safe condition, 
even as to a mere licensee, may arise where af- 
firmative negligence in the management of the 
property or business of the owner would be likely 
to subject the licensee to great dange-r. — Larmore 
V. Crown Point Iron Co., 220. 



LIEN. 

Action maintainable for tortious acts by which 
lien of creditor on property of debtor is destroyed 
or defeated.— Lamb v. Stone, 10, 11. 



LIGHT AND AIR. 

Not subjects of property beyond moment of act- 
ual occupancy. — Guest v. Reynolds, 1. 

Obstruction of access by owner of adjoining land 
not ground of action unless adverse right thereto 
has been acquired.— Guest v. Reynolds, 1 ; Thurs- 
ton v. Hancock, 34. 

English doctrine of prescription for easement of 
light and air not applicable in Illinoi.s-— Guest v. 
Reynolds, 3. 



LOANS. 

Action of trespass maintainable by owner of peP' 
sonal property loaned to another for destruction of 
it by third person, while in possession of borrow- 
er.— White V. Brantley, 194. 

One who, having no knowledge of the ownership 
of property, borrows it of a person having pos- 
session thereof, and, after using it, returns it again 
to him, supposing him to be the owner, is not 
liable for a conversion, in an action hy the true 
owner.— Frome v. Dennis, 199. 

Under such circumstances, the failure of the 
borrower to deliver the property to the owner, 
upon demand by him after it has been returned to 
the lender, is uotevidenceof a conversion. — Frome 
V. Dennis, 199. 

Borrower of a carriage who, having received it 
from a livery stable where it was stored for the 
lender, returns it to such livery stable after the 
keeper of the stable has ceasedto be the agent of 
the lender, is liable to the latter for a conversion. 
— Esmay v. Fanning, 203. 



Lunatics. 



See Insanity. 



MACHINERY. 

Leaving a dangerous machine in a public place 

without precaution against mischief constitutes 
negligence, although the Imprudent and unauthor- 
ized act of another may be necessary to realize 
such mischief. — Clark v. Chambers, 36. 

MALICE. 

Malice in law is such malice as is Inferred from 
the commission of an act wrongful in itself, with- 
bnt justification or excuse. — PuUen v. Glidden, 99. 

Malice in fact, in a legal sense, denotes any un- 
lawful act done willfully and purposely, to the 
prejudice and injury of another; it does not neces- 
sarily involve malevolence or ill will towards the 
plaintiff.— PuUen v. Glidden, 99. 

Malice, in common acceptation, means ill wiu 
against a person ; but in its legal sense it means a 
wrongful act, done intentionally, without just 
cause or excuse. — Bromage v. Prosser, 129. 

Ora/oamen of action for combination or conspir- 
acy, by fraudulent and malicious acts, to drive a 
trader out of business, resulting in damages, is 
the malice, not the conspiracy.— van Horn v. Van 
Horn, 109. 

Malice in law is inferred, ordinarily, from the 
speaking of slanderous words, wrongfully and in- 
tentionally ; but where, on account of the cause of 
speaking, it is prima facile excusable, malice in 
fact must be proved by plaintifl. — Bromage v. 
Prosser, 128. 

Malice is implied as well from oral as from writ- 
ten defamation, where the communication is not 
privileged. — Byam v. Collins, 139. 

Actual malice makes defamatory words actiona- 
ble, although spoken on a privileged occasion. — 
Fresh v. Cutter, 137. 

Malice not necessary to sustain action for un- 
true statement disparaging goods of another, made 
without lawful occasion, and causing him special 
damage. — Western Counties Manure Co. v. Lawes 
Chemical Manure Co., 13. 

A person who maliciously Induces another to 
break a contract made by the latter with an em- 
ployer for his exclusive personal services, where 
such breach would naturally cause, and does, in 
fact, cause, injury to the employer, is liable to the 
employer therefor.- Bowen v. Hall, 46. See Van 
Horn V. Van Horn, 109. 

MALICIOUS PROSECUTION. 

The essential elements of an action for malicious 
prosecution consist of a previous unfounded pros- 
ecution of the plaintiff by the defendant, com- 
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menced without probable cause, conducted with 
malice, and terminating favorably to the party 
prosecuted.— Miller v. Milligan, 9S. 

Where plaintiff fails to show that defendant was 
the real prosecutor in the former suit, or, if so, 
that he was without evidence or circumstances jus- 
tifying- a reasonable suspicion of the truth of the 
charge, the complaint may properly be dismissed. 
—Miller v. Milligan, 98. 

That the warrant apon which an arrest ■nas 
made was void on it3 face is not available to the 
party arrested In an action for malicious prosecu- 
tion, but only in an action for false imprisonment. 
— GeJzenleuchtcr v. Niemeyer, 90. 

The d isti'-.ction between false imprisonment and 
malicious prosecution is that an imprisonment un- 
der legal proce3.3, io an action commenced and car- 
ried on maliciously and without probable cause, is 
malicious prosecution; and that false imprison- 
ment is a trespass committed against a person by 
unlawfully arresting and imprisoning him without 
any legal authority. — Gelzenleuchter v. ISiemeyer, 
90. 

To sustain an action for malicious prosecution, 
malice in fact must be shown, as distinguished 
from malice in law, which is established by legal 
presumption from proof of certain facts. — PuUen 
V. Glidden, 99. 

But plaintiff Is not required to prove "express 
malice, " in the popular signification of the term ; 
as, that defendant was prompted by malevolence, 
or acted from motives of ill ivill, resentment, or 
hatred towards plaintiff; it is sufBcient that he 
prove malice in the legal sense, in which an act 
done willfully and purposely, to the prejudice and 
injury of another, which is unlawful, is, as against 
that person, malicious. — Pullen v. Glidden, 99. 

Plaintiff must prove, not only express malice on 
the part of defendant, but absence of probable 
cause for the prosecution. — Foshay v. Ferguson, 
ICO. 

Want of probable cause for the former suit and 
malice must concur, and the former cannot be in- 
ferred from any degree of malice which may be 
shown. — MOler v. Milligan, 98. 

One causing the arrest of an innocent person on 
a criminal charge is not exempted from liability 
therefor by a groundless suspicion, unwarranted 
by the conduct of the accused or by facts known to 
the accuser when the accusation was made. — Carl 
V. Ayers, 94. 

If defendant, in an action for malicious prosecu- 
tion, had, at the time he made the criminal charge 
against plaintiff for which the latter brings the 
action, sufficient grounds for believing that plain- 
tiff was guilty of the offense charged, such prob- 
able cause is a defense to the action, although the 
defendant may previously have agreed with plain- 
tiff not to prosecute, and the complaint may have 
been afterwards made from a malicious feeling 
towards plaintiff.— Foshay v. Ferguson, 100. 

Action maintainable for prosecution of civil ac- 
tion maliciously and without probable cause; at 
least, where there has been deprivation of liberty 
. or taking of property. — Cardival v. Smith, 103; 
Pope V. Pollock, 104; Bump v. Belts, 107. 

Action maintainable for maliciously, and with- 
out probable cause, instituting and prosecuting an 
action in forcible entry and detainer, under the 
Ohio statute, that proceeding being summary in 
its character, and capable of becoming, when 
wrongfully prosecuted, excessively annoying and 
harassing. — Pope v. Pollock, 104. 

T\"here a proceeding by attachment against 
property is brought in the absence of the defend- 
ant therein, and he has no opportunity to defend, 
a termination of the proceeding in his favor need 
not be shown to sustain an action by him for ma- 
licious prosecution thereof; a judgment against 
him, under such circumstances, is not conclusive 
evidence of probable cause or want of malice, as 
In cases of personal service of process. — Bump v. 
Betts, 107. 

Failure of plaintiff in civii action, after procur- 
ing arrest of defendant on the writ therein, to 
have the writ returned, or to appear at the court 
to which it is returnable, is a flnal determination 
of the action, such that the defendant may main- 



tain an action for malioIoi;s prosecution. —Cardival 
V. Smith, 102. 

Entry of nolle proseqw to an Indictment, by 
leave of court, on motion of the public prosecutor, 
made after consultation with and by the request oi 
the party on whose complaint the indictment was 
found, is such a termination of the criminal charge 
as will sustain an action by the accused for ma- 
licious prosecution. — Moulton v. Beecher, 103. _ 

Proof that defendant in an action for malicious 
prosecution submitted all the facts of the case 
which he knew were capable of proof fairly to his 
counsel, and acted bona fide on the advice given, 
negatives, if not the malice, the want of probable 
cause, even though the facts did not warrant the 
advice and the prosecution. — Walter v. Sample, 
101. 

Action for malicious abuse of process in order 
illegally to compel a party to give up his property 
may be sustained without showing that the pre- 
vious action, in which the process was improperly 
employed, has been determined, or that the pro- 
cess was sued out without reasonable or probabla 
cause.— Grainger v. Hill, 107. 

MARRIAGE. 

Action maintainable for words spoken of plain- 
tiff by defendant, whereby a contract of marriage 
between plaintiff and another person was broken 
off by the latter, although such words are not in 
themselves actionable, and although plaintiff has 
a remedy against such other person for breach of 
the contract. — Moody v. Baker, 44. 

See Husband and Wife. 

MASTER AND SERVANT. 

Employer required to exercise reasonable care 
in providing safe machinery and appliances for 
the use of his servant. — Larmore v. Crown Point 
Iron Co., 220: Pantzar v. Tilly Foster Min. Co., 242. 

Master cannot delegate the performance of these 
duties to a superintendent or other employe, so as 
to exonerate himself from liability to a servant 
who has been injured by their non-performance. — 
Pantzar v. TiUy Foster Min. Co., 243. 

The rule that the servant takes the risk of the 
service presupposes that the master has performed 
the duties of care, caution, and vigilance which 
the law casts upon him. — Pantzar v. Tilly Foster 
Min. Co., 243. 

One employed by a mining company in con 
structing a wall in its mine, who is ignorant of the 
unsafe condition of an overhanging rock, and 
whose duties do n ot call him to any place from 
which its condition could be observed, is not 
censurable for an omission to observe the danger 
in time to avoid it; but the company, having no- 
tice of the danger, and failing to adopt proper 
means of protection, is liable for an injury to the 
employe from the fall of the rock. — Pantzar v. 
Tilly Foster Min. Co., 242. 

A person in the employ of another, charged with 
specific duties, does not, while in the performance 
of such duties, assume the risk of injury from a 
vicious animal kept by the employer, which he is 
informed will be kept fastened.— Muller v. Mo/- 
Kesson, 191. 

The act of a workman on a railroad in riding on 
the pilot of an engine Instead of in the car provid- 
ed for workmen, although he was informed of the 
danger of doing so, is negligence on his part, con- 
tributing to his injury by a collision of the engine 
with cars standing on the track, sufficient to de- 
feat a recovery by him against the railroad com- 
pany therefor.— Baltimore & P. R. Co. v. Jones. 
223. 

Master not liable to servant for injury caused 
by negligence of fellow-servant, where, although 
the immediate objects on which the two servants 
are employed are very dissimilar, yet the risk of 
negligence of the one is so much a natural and 
necessary consequence of the employment which 
the other accepts that it must be included in tha 
risks which have to be considered in his wages.— 
Morgan v. Vale of Neath Ry. Co., 244. 
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Wherever an employment in the service of a 
railway company is such as necessarily to bring 
the person accepting it into contact with the traffic 
of the line, risk of injury from the carelessness of 
those managing the traffic is one of the risks nec- 
essarily and naturally incident to such employ- 
ment, and within the rule. — ^Morgan v. Vale of 
Neath Ry. Co., 244. 

A carpenter, employed by a railway company to 
do any carpenter's work for its general purposes, 
and who, while standing on a scaffolding at work 
on a shed close to the line of the railway, is thrown 
down and injured by negligence of porters in the 
service of the company in shifting an engine on a 
turn-table so that it strikes a ladder supporting 
the scaffold, cannot recover damages therefor from 
the company. — Morgan v. Vale of Neath Ky. Co., 
244. 

Action maintainable by master against one who 
entices away his servant, although he has a rem- 
edy against the servant upon the contract of em- 
ployment. — Moody V. Baker, 45. 

Action maintainable by the employer in a con- 
tract for the exclusive personal services of the em- 
ploye against a third person, who maliciously in- 
duces the employe to break the contract, where 
such breach causes, as a natural and probable con- 
sequence, injury to the employer, although the re- 
lation between the parties to the contract may not 
be strictly that of master and servant. — Bowen v. 
Hall, 46. 

A master is responsible clvillter for the wrong- 
ful act of his servant causing injury to a third per- 
son, whether the act was one of negligence or pos- 
itive misfeasance, if it was done by the servant 
while acting for the master, and within the scope 
of the business intrusted to him. — Rounds v. Del- 
aware, L. & W. R. Co., 237. 

The master is liable for a conversion by his ap- 
prentice of property taken by the latter in the line 
of his employment. — Armory v. Delamirie, 201. 

A servant, having received a chattel from his 
master, is not bound to give it up to another 
claiming it as owner, vrithout first consulting the 
master; but if, after having had an opportunity 
to confer with his master, he relies on his master's 
title, and absolutely refuses to comply with the de- 
mand, he will be liable for a conversion. — Singer 
Manuf'g Co. v. King, 205. 

A railroad company, having instructed its gate- 
keepers not to let passengers pass from its trains 
to the street until they should pay their fares or 
show tickets therefor, is liable for false imprison- 
ment by a gate-keeper of a passenger who had lost 
his ticket.— Lynch v. Metropolitan El. Ry. Co., 86. 

Master who authorizes servant to use force 
against another, when necessary in executing the 
master's orders, liable for the use of an unneces- 
sary degree of force by the servant, through his 
misjudgment or violence of temper, giving a right 
of action to another. — Rounds v. i)elaware, L. & 
W. R. Co., 237. 

Master not liable for injury by his servant to 
another, done under guise and cover of executing 
the master's orders, but willfully and designedly, 
for the purpose of accomplishing his own independ- 
ent, malicious, or %vicked purposes. — Rounds v. 
Delaware, L. & W. R. Co., 237. 

One person is not liable for an injury caused by 
the negligence of another merely because the latter 
was acting under an employment by him, unless 
such employment created the relation of master and 
servant between them. — Hexamer v. Webb, 240. 

Where a mechanic is employed by the owner of 
a building to do work thereon, according to his own 
judgment as to what is necessary to be done to ac- 
complish the object intended, the mode in which 
it was to be done and the means to be employed 
being left entirely to him, and no price being 
fixed, the work being charged for by the day, he 
is an independent contractor, and the owner is not 
liable for injuries to a third person from the negli- 
gent construction of a scaffold used in the work. 
— Hexamer v. Webb, 240. 

Giving character of servant a privileged com- 
munication, for which action of slander or libel 
will not lie, unless malice in fact be shown. — 
Bromage v. Prosser, 129 ; Fresh v. Cutter, 136. 



MAXIMS. 

Acta exteriora indicant interlora seereta. — Six 
Carpenters' Case, 155. 

A.ctus non facU reum, nisi tnms tit rea. — Bes- 
sey V. GUiot, 48. 

Aqua curriU et debet currere, ut currere solo- 
fcaf.— Webb v. Portland Manuf'g Co., 22; Barkley 
V. Wilcox, 171; Clinton v. Meyers, 173-175; Mer- 
rifield v. Lombard, 176. 

Caveat emptor.— Grigsby v. Stapleton, 259. 

Cessante ratione cessat ipsa lex. — Campbell t. 
Race, 161. 

Ex damno sine injuria non oritur actio.— 
Thurston v. Hancock, 23; Ocean Grove Camp 
Meeting Ass'n v. Commissioners of Asbury Park, 
26. 

Nemo ex consilio obliqatur. — TJpton v. Vail, 31. 

Sic utere tuo ut alienum nnn Icedas. — Thu rs- 
ton V. Hancock, 24; Campbell v. Seaman, 164; 
Heeg v. Licht, 179. 

The greater the truth, the greater the llbeL— 
Castle V. Houston, 133. 

JJbl jus ibi remedium. — Western Counties Ma- 
nure Co. V. Lawes Chemical Manure Co, 13. 

Volenti non fit Injuria.— Barholt v. Wright, 74; 
Hartfleld v. Roper, 230. 

MAYHEM. 

For a conviction of mayhem for an injury during 
a conflict, it is not necessary that the accused 
should have formed the intent before engaging in 
the conflict. — Barholt v. Wright, 74. 

MERCANTILE AGENCY. 

A communication, by proprietors of a mercan- 
tile agency, to their subscribers, of a report of the 
failure of certain merchants, is privileged only 
when made in good faith, to those having an inter- 
est in the information. — Sunderlin r. Bradsti-ee^ 
142. 

MISTAKE. 

Not an excuse for trespass.— Hobart v. Haggett, 
195; Dexter V. Cole, 195. 

Nor for conversion of personal property. — Esmay 
T. Fanning, 203. 

MITIGATION. 

The fact that the Injuries complained of were in- 
flicted in a fight engaged in by the parties by mut- 
ual consent is ground for mitigation of damages. 
—Barholt v. Wright, 74. 

Evidence of the truth of the charge for making 
which an action of slander is brought is not ad- 
missible in mitigation of damages. — van Ankin v. 
Westfall, 113. 

Payment of proceeds of sheriff's sale of goods 
under an invalid levy not available to him in miti- 
gation of damages therefor, being but a continua- 
tion and aggravation of the original trespass 

Welsh T. Wilson, 215. 

MORAL DUTY. 

Violation does not constitute a tort, tmlesB a 
legal right or duty is violated. — Lamb v. Stone, 8. 

Ground of privilege for making a defamatory 
communication. — Byam v. Collins, 139. 



MUNICrPAIi CORPORATIONS. 

Cannot enforce obedience to by-laws or ordi- 
inless expressly author- 
-Lynch v. Metropolitan 



nances by imprisonment, unless expressly author- 
ized to do so by statute.- 



El. Ry. Co., 87. 

Where the duty is Imposed by law upon a city 
to keep its sewers in repair, an omission to make 
the examination necessary to guard against an ob- 
struction 01 dilapidation of the sewer, which is an 
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ordinary result of Us use, and might have been dis- 
covered on inspection, is a neglect of duty which 
renders the city liable for damages thereby caused, 
althoupU none of its officials had notice that the 
sewer was obstructed or out of repair.— McCarthy 
V. City of Syracuse, 213. 

NECESSITY. 

Excuse for entry on land of another. — Newkirk 
T. Sabler, 151: Proctor y. Adams, 159; Campbell v. 
Race, 160. 

NEGLIGENCE. 

No right of action for negligence unless there is 
a violation of legal dutv. — Larmore v. Crown Point 
Iron Co., 219. 

Occupant of land lawfully making excavation 
therein in ordinary manner,not near highway, not 
liable for injuries to trespasser falling into exca- 
vation. — Gramllch v. Wurst, 5. 

Leaving a dangerous machine in a public place 
without precaution against mischief constitutes 
negligence. — Clark v. Chambers, 36. 

A person who goes upon the land of another 
without invitation, to secure employment from the 
owner of the land, is not entitled to indemnity 
from such owner for an injury happening from the 
operation of a defective machine on the premises, 
not obviously dangerous, which he passes in the 
course of his journey, though he can show that 
the owner might have ascertained the defect by 
the exercise of reasonable care, for as to such per- 
son there is no violation of a legal duty. — Larmore 
v. Crown Point Iron Co., 219. 

Owner of dangerous machinery, who leaves it in 
an open place on his own land, not liable for neg- 
ligence because he fails to take active measures to 
insure the safety of an intruder, — at least as to 
one of sufficient mental capacity to be a conscious 
trespasser.— Twist V. "Winona & St. P. E, Co., 226. 

Failure of owner of tenement-house to comply 
with statute requiring fire-escapes to be provided 
therefor is a breach of duty, for which he is liable 
to a tenant for damage thereby caused to the lat- 
ter.— WiUy V. MuUedy, 16. 

Owner of building, letting rooms in it with right 
to tenant to go upon roof of extension to dry 
clothes, not liable for injuries to visitor of tenant 
received by falling from window of latter's rooms 
through unprotected sky-light in roof of exten- 
sion. — Miller v. Woodhead, 4. 

As a general principle, blame must be imputable 
as a ground of responsibility for damage proceed- 
ing from a lawful act. — Marshall v. Welwood, 321. 

A person is not in law, as a general rule, an- 
swerable for the natural consequences of his acts, 
where such acts are lawful in themselves, and are 
done with proper care and skill. — Marshall v. Wel- 
wood, 231. 

Exceptional safeguards not required where there 
are no exceptional hazards. — Gramlioh v. Wurst, 5. 

An owner is not liable for injuries caused by the 
explosion of a steam-boiler used by him on his 
premises, without proof of want of due care and 
skill on the part of him or his agent. — Marshall v. 
Welwood, 231. 

It is not enough, in order to make one person 
liable for the negligence of another, to show that 
the person whose negligence caused the injury 
was, at the time, acting under an employment by 
the person who is sought to be charged. It must 
be shown, in addition, that the employment created 
the relation of master and servant between them. 
— Hexamer v. Webb, 240. 

Person guilty of act of negligence, imminently 
dangerous to lives of others, is liable to one injured 
thereby, whether there be a contract between them 
or not; if the act was not so, the negligent party 
is liable only to the party with whom he con- 
tracted, and on the ground that negligence is a 
breach of the contract. — Thomas v. Winchester, 
ri7. 

Xo justification admissible where life of oneper- 
»ou has been lost by negligence of another, whether 



by negligent act or negligent omission of duty of 
the latter. — Thomas v. Winchester, 60. 

Lunatic liable for negligence in permitting teno- 
ment-house to be in defective condition.— Morain 
V. Devlin, 50. 

Action for personal injuries from dangerous ob- 
struction in the highway maintainable against per- 
son who unlawfully placed it there, although tho 
immediate cause of the injury was the intervening 
act of another. — Clark v. Chambers, 33. 

Where a person's own negligence or want of or- 
dinary care and caution so far contributes to an 
injury to himself that but for such negligence or 
want of ordinary care and caution on his own pari 
the injury would not have happened, he cannot re- 
cover therefor.— Baltimore & P. R. Co. v. Jones, 
333. 

Negligence of a plaintiff, exposing his property 
to injury, will not preclude his recovery of dam- 
ages from a person whose subsequent negligence 
actually causes injury to the property, if the lat- 
ter's negligence is the proximate cause of such in- 
jury. — Davies v. Mann, 335. 

Owner of tenement-house, who has failed to pro- 
vide fire-escapes therefor, as required by statute, 
is not relieved from liability for damage thereby 
caused to a tenant, by the fact that the tenant had 
occupied the premises for a few days previous to 
the fire causing the damage. — WUly v. MuUedy, 
16. 

Action not maintainable for injury to plaintiff 
from a blow by negligence of defendant, if plain- 
tiff was also chargeable with negligence contribut- 
ing as an efficient cause to the injury. — Brown v. 
Kendall, 51. 

A postmaster is not liable for the loss of a letter 
occasioned by the negligence or wrongful conduct 
of his clerk, appointed and sworn as required by 
law, though selected by him, and subject to his 
orders. — Keenan v. Southworth, 314. 

Negligence cannot be imputed by law to a per- 
son in his effort to save the life of another in ex- 
treme peril, unless made under such circumstances 
as to constitute rashness in the judgment of pm- 
dent persons. -^Eckert v. Long Island R. Co., 236. 

Doctrine of contributory negligence does not ap- 
ply to cases of commission of Intentional wrong. — 
Barholt v. Wright, 74. 

A child of such tender years as to be incapable 
of exercising judgment and discretion cannot be 
charged with contributory negligence. — Twist v. 
Winona & St. P. R. Co., 236. 

But even a child is bound to use such reasonable 
care as one of his age and mental capacity is capa- 
ble of using, and his failure to do so is negligence. 
—Twist v. Winona & St. P. R. Co., 226. 

A child of tender years is chargeable with neg- 
ligence of the person having him in cliarge.— Hart- 
field V. Roper, 228. Cimtra, Newman v. PhUlips- 
burg Horse-Car R. Co., 231. 

A child two years old, permitted by his parents 
to be in the beaten track of the highway with no 
one near him, cannot recover for injuries from be- 
ing run over by the horses of a person driving 
thereon, unless the injuries were voluntarily in- 
flicted by or were the result of gross carelessness 
of the traveler.— Hartfield v. Roper, 228. 
• A child two years of age who, while under the 
care of an adult sister, goes upon the track of a 
horse railroad, and is there run over by the care- 
lessness of the driver of a car thereon, is not de- 
prived of a right of action for the injury, although 
the sister's carelessness of supervision was, in 
part, the cause of the injury. — Newman v. Phil- 
lipsburg Horse-Car R. Co., 331. 
_ The negligence of the person in charge of a pub- 
lic conveyance cannot be imputed to a pas-tienger 
therein who is Injured by the joint negligence ol 
such persons, and those in charge of another con- 
veyance, to defeat his action against the latter, 
Thorogood v. Bryan, 8 C. B. 115, and Armstrong v. 
Railroad Co., L. R. 10 Exch. 47, overruled.— Mills 
V. Armstrong, 333, (The Bernina,) Id. 

In an action for a personal injury to plaintiff by 
a blow inflicted unintentionally by defendant while 
doing a lawful act, the burden is on plaintiff to 
show that defendant is chargeable with some fault. 
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negligence, carelessness, or want of prudence. — 
Brown v. Keniiall, 53. 

Wbat constitutes ordinary care varies with cir- 
cumstances. — Brown v. Kendall, 52. 

Nefflieence is a Question for the court, where 
there is no conflict of testimony, and the stand- 
sirds by which human conduct is to be governed 
in cases of like impression with that before the 
court have been judicially defined. — Qramlich T. 
Wurst, 7. 

It is a question for the jury, where measure of 
duty is ordinary and reasonable care, and standard 
of degree of care shifts with circumstances, or 
where essential facts are controverted. — Gramlioh 
V. Wurst, 7. 

NEGOTIABLE rNSTRTTMEWTS. 

One to whom a promissory note is delivered by 
the payee to be negotiated, with instructions not 
to part with the possession of it without receiving 
the money, and who delivers the note to a third 
person under the promise of the latter to get it 
discounted and return the proceeds, is liable to the 

gaj'ee, as for a conversion of the note, for the loss 
y the appropriation of the proceeds of the note 
by such third person. — Laverty v. Snethen, 197. 

NOISE. 

The right to make a noise for a proper purpose 
must be measured in reference to the degree of 
annoyance which others may reasonably be re- 
quired to submit to, which is to be determined, in 
connection with the importance of the business, 
by the efEect of noise upon people generally. — Rog- 
ers V. Elliott, 177. 

A use of property which is objectionable solely 
on account of the noise which it makes is a nui- 
sance, if at all, by reason of its efEect upon the 
health or comfort of those who are within hearing. 
— llogers V. Elliott, 176. 

Ringing the beU of a church, built upon a public 
street in a thickly-settled part of a town, in such 
manner as to materially affect the health or com- 
fort of all in the vicinity, whether residing or pass- 
ing there, constitutes a pubUo nuisance. — Eogers 
V. EUiott, 177. 

NOMINAL DAMAGES. 

Recoverable for wanton and unnecessary injury 
to land in the use of an easement therein, although 
no particular amount of damages is proved. — Dixon 
v. Clow, 18; Webb v. Portland Manuf'g Co., 19. 

NOTICE. 

Notice or request to remove a nuisance must be 
given to occupant of premises on which it exists, 
before an entry thereon by another to abate it, if 
it is merely continued by such occupant as alienee 
of the premises, and he was not himself the wrong- 
doer by having created the nuisance or nfeglected 
to perform some obligation by the breach of which 
It was created.— Jones v. WUliams, 189. 

NOXIOUS VAPORS. 

An injury to property by noxious vapors arising 
on the land of another, to be actionable, must be 
such as visibly to diminish the value of the prop- 
erty, and the comfort and enjoyment of it; and, in 
determining that question, the time, locality, and 
all the circumstances should be taken into consid- 
eration. — St. Helen's Smelting Co. v. Tipping, 168. 

An action for such an injury may be maintained, 
although the business by the operation of which it 
is caused is a necessary trade, and the place is a 
suitable place for such a trade, and it is carried on 
in a reasonable manner. — St. Helen's Smelting Co. 
y. Tipping, 168. 

The destruction of ornamental and useful trees 
and vines by the vapors and gases from a brick- 



kiln is such irreparable injury as a court of equity 
will enjoin.— Campbell v. Seaman, 16i. 

Annoyance caused by, not ground of action ua 
less damage of appreciable amount is shown.— 
Smith T. Thackerah, 80. 

NUISANCE. 

The unreasonable, unwarrantable, or unlawful 
use of one's own property, producing material an- 
noyance, inconvenience, discomfort, or hurt to his 
neighbor, constitutes a nuisance. — Campbell v. 
Seaman, 164. 

Annoyance to habitation or estate may consti- 
tute a nuisance. — Guest v. Reynolds, 2. 

Obstruction of view or light does not constitute 
a nuisance, bluest v. Reynolds, 3. 

The burning of brick in a kiln, which produces 
noxious gases, injuring another's property, is a 
nuisance, though brick-burning is a useful and 
necessary industry. — Campbell v. Seaman, 164. 

An injury to property by noxious vapors arising 
on the land of another, to be actionable, must be 
such as visibly to diminish the value of the prop 
erty, and the comfort and enjoyment of it; and, in 
determining that question, the time, locality, and 
all the circumstances should be taken into consid- 
eration.^St. Helen's Smelting Co. v. Tipping, 168. 

An action for such an injury may be maintained, 
although the business by the operation of which 
it is caused is a necessary trade, and the place is a 
suitable place for such a trade, and it is carried on 
in a reasonable manner. — St. Helen's Smelting Co. 
V. Tipping, 168. 

The pollution of a stream of water so as to pro- 
vent the use of it for any of the reasonable and 
proper purposes to which running water is usual- 
ly applied is an infringement of the rights of oth- 
er riparian owners, and creates a nuisance which 
will be enjoined at the suit of those injured. — Mer- 
rifield v. Lombard, 175. 

A use of property which is objectionable solely 
on account of the noise which it makes Is a nui- 
sance, if at all, by reason of its effect upon the 
health or comfort of those who are within hear- 
ing. — Rogers v. Elliott, 176. 

The right to make a noise for a proper purpose 
must be measured, in reference to the degree of 
annoyance which others may reasonably be re- 
quired to submit to, which is to be determined, in 
connection with the importance of the business, 
by the effect of noise upon people generally. — 
Rogers v. Elliott, 177. 

The mere keeping of gunpowder in dangerous 
proximity to the premises of another is a nuisance, 
rendering the person keeping it liabW' for injuries 
caused by its explosion, irrespectivi' of the ques- 
tion of his negligence. — Heeg v. LicLi, iTs. 

A dog accustomed to bite persons is a public 
nuisance, and may be killed by any one when 
found running at large. — Muller v. McKesson, 191. 

A scaffold suspended from the roof of a build- 
ing, for the purpose of making repairs thereto, not 
over the line of the sidewalk, is not within the 
meaning of a city ordinance forbidding the hang- 
ing of any goods, wares, and merchandise, or any 
other thing, in front of any building. — Hexamer v. 
Webb, 240. 

A scaffold, constructed by suspending a lad- 
der from the roof of a building, for the purpose 
of making improvements thereon, the building be- 
ing 15 feet from the line of the sidewalk, is not 
per se a nuisance. — Hexamer v. Webb, 240. 

An act of the legislature, which directs or allows 
that to be done which would otherwise be a nui- 
sance, is valid, unless it can fairly be said to be an 
unwholesome and unreasonable law.— Sawyer v. 
Davis, 186. 

Legislature may authorize use of bells, whistles, 
etc., by employers for purpose of giving notice to 
their workmen, under regulation of municipal au- 
thorities, although thereby injury is caused to in- 
dividuals, such as a court of equity would restrain. 
— Sawyer v. Davis, 186. 

A statute which authorizes a thing to be done 
which can be done without creating a nuisance will 
not be deemed to authorize a nuisance.— Sawyer t. 
Davis, 186. 
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A person cannot, by erecting a nuisance npon 
his land adjoining vacant land owned by another, 
oonti-ol or lessen the latter' s use of the land, un- 
less he can acquire such right by prescription. — 
Campbell v. Seaman, 164. 

If the right invaded or impaired by an alleged 
nuisance is a common and public one, a mere dep- 
rivation or obstruction of the use, which excludes 
or hinders all persons alike, and does not cause 
any special or peculiar damage to any one, fur- 
nishes no valid cause of action to an individual, 
although he may suffer inconvenience or delay 
greater in degree than others from the alleged ob- 
struction or hindrance.— Wesson v. Washburn 
Iron Co., 184. 

But an allesed nuisance which injures private 
property, or the health or comfort of an individual, 
is in its nature special and peculiar, and is action- 
able, though it is committed in a manner and un- 
der circumstances which would render the guilty 
party liable to an indictment for a common nui- 
sance. — Wesson v. Washburn Iron Co., 184. 

A person may recover for injuries to his prem- 
ises caused by noise, smoke, and noxious vapors 
in the operation of another's rolling-mills, though 
many other persons in the same neighborhood are 
injured in the same way. — Wesson v. Washburn 
Iron Co., 184. 

A person who, by reason of a sunstroke, is pe- 
culiarly susceptible to the noise caused by the ring- 
i;ag of a church bell, situated directly opposite his 
house in a thickly -populated district, cannot, in 
the absence of evidence of express malice, or that 
the bell was objectionable to persons of ordinary 
health and strength, maintain an action against 
the custodian of such church for sufferings caused 
by the ringing of such bell.— Rogers v. Elliott, 176. 

Persons who, without authority, make or con- 
tinue a covered excavation in a public street or 
highway for a private purpose, are liable for all 
injuries to individuals resulting from the street or 
higtway being thereby less safe for its appropri- 
ate use.lKespective of the question of negligence. 
— Congreve v. Smith, 180. 

That t' Injuries were caused by the negligence, 
in cove-' g the excavation, of servants of con- 
tractors for that work, who had contracted to do it 
properly, does not relieve from liability the per- 
sons who procured it to be done, and did not ob- 
ject to it, and continued the excavation in its un- 
safe condition, they being bound, at their peril, to 
make and at all times keep the street as safe as it 
would have been if the excavation had not been 
made.— Congreve v. Smith, 180. 

The landlord or grantor who has created a nui- 
eance is himself liable, notwithstanding his lease 
or grant, for the continuance of the nuisance by 
his lessee or grantee. — McDonough v. Gilman, 183. 

Action for nuisance does not lie against a gran- 
tee of the premises, unless, after request maBe to 
abate it, he does not remove the nuisance. — Mc- 
Donough V. Gilman, 183. 

Where a cess-pool is so constructed by the own- 
er of the premises that the offensive matter depos- 
ited therein by his tenants necessarily percolates 
through to the adjoining premises, the owner is 
equally liable with the tenants for the injury to the 
adjoining occupant. — Fow v. Roberts, 181. 

A tenant for years, who restores a nuisance to a 
right of way after the same has been abated, is lia- 
ble therefor, although the same existed before his 
tenancy; but merely repairing it after it was in- 
jured, but not abated, will not make him liable, if 
It does not become more of a nuisance thereby. — 
McDonough v. Gilman, 182. 

A tenant for years is not liable for keeping a nui- 
sance as it was used before his tenancy com- 
menced, in the absence of a request to remove it. 
If he does no new act of itself amounting to a nui- 
sance. —McDonough V. Gilman, 182. 

The notice to a tenant to remove a nuisance 
which Is kept by him in the manner in which it 
existed when his tenancy commenced, without any 
act on his part amounting in itself to a nuisance, 
must be clear and unequivocal, to make him liable 
for the continuance. — McDonough v. Gilman, 183. 
Entry on land of another to abate a nuisance 
thereon, without previous request or notice to the 
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occupant to remove it, not justifiable In the casa 
of a nuisance merely continued by such occupant 
as alienee of the premises, where he was not him- 
self the wrong-doer by having created the nui- 
sance or neglected to perform some obligation by 
the breach of which it was created.— Jones v. 
Williams, 189. 

He who undertakes to abate a nuisance proceeds 
at his peril, taking the risk of being able to show 
that the thing complained of was in fact a nui- 
sance; if he errs in judgment, he is answerable in 
damages; if a breach of the peace is involved, 
he is liable to indictment. — Crosland v. Borough of 
Pottsville, 190. 

Where a person entitled to a limited right exer- 
cises it in excess, so as to produce a nuisance, it 
may be abated to the extent of the excess; and, if 
the nuisance cannot be abated without obstructing 
the right altogether, the exercise of the right rnay 
be entirely stopped until means have been taken to 
reduce it within its proper limits. — Crosland v. 
Borough of Pottsville, 190. 

The writ of injunction is not a matter of grace, 
but of right, in a proper case, and will be granted 
to restrain irreparable injury, whether it be to 
the enjoyment of the necessities or the luxuries of 
life. — Campbell v Seaman, 164. 

Acts of an upper riparian proprietor, in so con- 
ducting his business as to permit poisonous and 
corrosive substances to run into the stream by 
which the machinery of a lower proprietor is cor- 
roded and destroyed, will be restrained, as tending 
to create a nuisance of a continuous charaot«r. — 
Merrifield v. Lombard, 175. 



OBSTRTJCTING PROCESS. 

Officer justified in using force necessary to over- 
come unlawful resistance to process.— Hager v. 
Danforth, 81. 

OCCITPYING CLAIMANTS. 

Occupant of land under color of title making in 
good faith valuable improvements thereon, and 
having by statute a right to compensation for his 
improvements if he should be judicially found not 
to be the rightful owner thereof, may recover for 
willful or negligent destruction of his improve- 
ments notwithstanding proof that title to land is 
in another. — Milwaukee & St. P. Ky. Co. v. Kel- 
logg, 41. 

OFFENSIVE TRADES. 

Offensive odors ground of action for nuisance.— 
Guest V. Reynolds, 3. 

Carrying on a business, although a lawful trade, 
which of itself produces inconvenience and injury 
to others, as being offensive to the senses and ren- 
dering the enjoyment of life and property uncom- 
fortable, may constitute a nuisance ; it is not nec- 
essary that it should endanger the health of the 
neighborhood. — Heeg v. Licht, 178. 

See Noxious Vapors. 

OFFICERS. 

Public ofdcer serving process justified In using 
force necessary to overcome . unlawJuLresistance. 
—Hager v. Danforth, 81. 

Protected from action for making arrest, al- 
though warrant is void, if regfular on its face.— 
Rice V. Coolidge, 14. 

Warrant regular on its face is sufficient authori- 
ty to a constable to make the arrest commanded 
therein, although he has knowledge of facts which 
render the warrant void for want of jurisdiction. 
— People V. Warren, 216. 

Not protected in making arrest by warrant void 
on its face.— Gelzenleuchter v. Niemeyer, 88. 

Officer has no power to arrest, without a war- 
rant, for a past offense, not a felony, upon infor- 
mation or suspicion thereof.— Quinn v. Heisel, 84 
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Arrest by ofBoer without a warrant Is not justi- 
fied by a threat or other indication of a breach of 
the peace unless the facts warrant a belief that 
the arrest is necessary to prevent the commission 
of tlie ofEense, without reference to any past simi- 
lar offense of which the person may have been 
guilty before the officer's arrival. — Quinn v. Heisel, 
96. 

Words not in themselves actionable may be ac- 
tionable as causing special damage, when spoken 
of one holding a public ofBce, by exposing him to 
the hazard of losing his office ; but no action can 
be maintained for such words spoken after the 
office had expired. — Forward v. Adams, 116. 

When a duty is imposed by statute upon a pub- 
lic officer, any person having a special interest in 
the performance thereof may sue for a breach 
thereof causing him damage. — Willy v. Mulledy, 
16. 

Public officer not liable to civil action for judi- 
cial determination, however erroneous or mali- 
cious, if he had jurisdiction of the case and was 
authorized to determine it. — Bradley v. Fisher, 
206; Weaver v. Devendorf, 211. 

Assessors of taxes act judicially in fixing the 
value of taxable property, where it is not sworn 
to as authorized by law ; and they are not liable to 
a civil action by one over whose person and prop- 
erty they had jurisdiction for the purpose of as- 
sessment, for failing to make any allowance or de- 
duction on account of an exemption of a certain 
amount to which he was entitled, or for assessing 
his property at a higher rate than that of others. 
— Weaver v. Devendorf, 211. 

Where the duty is imposed by law on the mayor 
and common council of a city to make and repair 
sewers in the city, the duty of determining where 
sewers shall be located and their dimensions is, in 
its nature, judicial, and an entire omission to con- 
struct a sewer, or a failure to make it of sufficient 
capacity, creates no liability on the part of the city. 
— McCarthy v. City of Syracuse, 212. 

But where a sewer has been determined upon 
and is constructed, the duties of constructing it 
properly and keejiing it in good condition and re- 
pair are ministerial, and negligence in the per- 
formance of these duties will render the city liable 
for damages resulting therefrom. — McCarthy v. 
City of Syracuse, 212. 

A sheriff or constable who, under an execution, 
seizes and seUs property not belongingtothe judg- 
ment debtor, though in his possession, is a mere 
trespasser, and liable to an action by the owner of 
the property without any demand before suit. — 
Eoulware v. Craddock, 214. 

Levy of execution by breaking outer door of 
dwelling of execution debtor invalid, and the fact 
that the sheriff making such levy sold the goods 
and paid the proceeds to the execution creditor is 
not available to him in mitigation of damages. — 
Welsh V. Wilson, 215. 

A postmaster is not liable for the loss of a letter 
occasioned by the negligence or wrongful conduct 
of his clerk, appointed and sworn as required by 
law, although selected by him and subject to his 
orders. — Keenan v. Southworth, 214. 



OPINION. 

A statement by a warehouseman in a circular 
soliciting patronage that the exterior of his ware- 
bouse is fire-proof is the statement of a matter 
of fact, not a mere expression of opinion, and if 
made by him with knowledge that it was false, 
and with intent to deceive, a person induced there- 
by to store in the warehouse property which is de- 
stroyed by fire communicated to portions of the 
exterior which are not fire-proof, may recover 
from the warehouseman for the loss so incurred. 
— Hickey v. Morrell, 260. 

Statements amounting merely to expressions of 
opinion not, in general, ground of action for fraud; 
but where they are to be regarded as af&rmations 
of fact, then, if false, an action can be maintained 
on them. — Hickey v. Morrell, 262. 

See Expert Testimony. 



PAEENT AND CHELD. 

Corporal punishment of child by parent In a rea- 
sonable manner justifiable. — Sheehan v. Sturges, 
81. 

Action maintainable by father for seduction of 
minor daughter, although at the time she is in the 
employ of and residing with another, without any 
intention to return to her father, if the father has 
not relinquished his legal right to her services. — 
Mulvehall v. Millward, 218. 

PASSAGE-WAY. 

Using violence to another to force a passage, in 
a rude, inordinate manner, or any struggle about 
a passage to a degree that may do hurt, Is a bat- 
tery.— Cole V. Turner, 72. 

Obstruction in one direction only, leaving the 
way open in another direction, not an Imprison- 
ment—Bird T. Jones, 82. 

PASSENGERS. 

Regulation by a railroad company that a passen- 
ger, who fails, before leaving its trains or prem- 
ises, to produce a ticket or pay his fare, shall be 
detained until he does so, is iUegaL — Lynch v. Met- 
ropolitan EL Ry. Co., 86. 

May be expelled by railroad company from its 
train for wanton refusal to comply with rule re- 
quiring surrender of tickets on the train. — ^Illinois 
Cent. R. Co. v. Whittemore, 79; Lynch v. Metro- 
politan EL Ry. Co., 87. 

Detention of passenger by carrier, for the pur- 
pose of enforcing pavmeut of fare, iUegaL — ^Lyncb 
V. Metropolitan EL Ry. Co., 86. 

PERJUBY. 

Rule that there can be no conviction of perjury 
on unaided testimony of one witness is applicable 
only to criminal proceedings. — Rice v. Coolidge, 

One who suborns witnesses to swear falsely to 
defamatory statements concerning another, in a 
suit to which neither of them is a party, is liable 
to an action therefor by the person whose charac- 
ter is so defamed. — Rice v. Coolidge, 13. 



PHYSICIANS. 

To say of a physician, in regard to his treatment 
of children not over three years of age, that he 
killed them by giving them teaspoonful doses of 
calomel, is actionable per se, as imputing to him 
gross ignorance of his prof ession ; damage being 
presumed from the nature of the charge. — Secor 
V. Harris, 119. 

PLEADING. 

Where injury to plaintiff is the natural and neo 
essary consequence of the acts charged in his dec- 
laration, special damages need not be alleged. — 
Rice V. Coolidge, 13. 

Allegations, in the same count of a declaration, 
that defendants procured and suborned several 
witnesses to testify falsely to defamatory matter 
concerning plaintiff, do not set forth more than 
one cause of action, where the different acts are 
alleged to have been all parts of one scheme. — Rice 
V. Coolidge, 13. 

Recovery must be on proof of allegations, not of 
an independent cause of action. — Guest T. Rey- 
nolds, 3. 

POISONS. 

Dealer in medicines, selling as a harmless rem- 
edy a poison of similar appearance, liable for inju- 
ries caused thereby to a patient to whom it was 
administered, although there was no privity be- 
tween them. — Thomas v. Winchester, 65. 
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POLICE POWER. 

Legislature may authorize use of bells, whistles, 
etc., by employers for purpose of giving notice to 
their workmen, under regulation of municipal au- 
thorities, although thereby injury is caused to in- 
dividuals, such as a court of equity would restrain. 
—Sawyer v. Davis, 186. 

POSSESSION. 

Defense of possession of property a iustiflcatiou 
of assault and battery. — Scribner v. Beach, 75; 
Commonwealth v. Donahue, 77. 

Property wrongfully taken may be recovered by 
use of reasonable force. — Commonwealth v. Dona- 
hue, 77. 

The gist of the action of trespass to lands Is the 
injury to the possession, and he only can maintain 
the action who either has or is entitled to the pos- 
session. Where the land is in the actual and ex- 
clusive occupation of the owner's tenant, the 
owner cannot maintain the action. — Ealligan v. 
Chicago & R. I. R. Co., 154. 

A person cannot maintain trespass for taking 
personal property, unless at the time of the taking 
he had either actual or constructive possession or 
a right to the immediate possession. — Lunt v. 
Brown. 196. 

TVhere personal property is left in the possession 
of another under an agreement for a specified 
time, the owner cannot maintain trespass against 
a third person for taking such property during 
such time. — Lunt v. Brown, 195. 

The owner of a dog loaned by him to another 
may maintain trespass for the killing of the dog 
by a third person while so loaned. Actual posses- 
sion is not necessary to the maintenance of the ac- 
tion. — White V. Brantley, 194. 

Trover will not lie for the conversion of personal 
property unless at the time of the conversion the 
possession or right to the immediate possession 
was in plaintiff. — Gordon v. Harper, 301. 

PRESCRIPTION. 

Is founded upon presumption of former grant. — 
Thurston v. Hancock, 24. 

Easement of light and air not acquired by pre- 
scription of 20 years. — Guest v. Reynolds,. 3 ; Mil- 
ler V. Woodhead, 4. 

Where the injury to shrubbery on plaintiff's 
premises is caused by the burning of anthracite 
coal in a brick-kiln on adjoining premises by de- 
fendant, a prescriptive right to continue the nui- 
sance must be based upon 20 years' actual use of 
such coal, and not 20 years' use of the kUn. — Camp- 
bell v. Seaman, 164. 

A person cannot, by erecting a nuisance upon 
his land adjoining vacant land owned by another, 
control or lessen the latter's use of the land, unless 
he can acquire such right by prescription. — Camp- 
bell V. Seaman, 164. 

Tenant or owner not obliged to fence against ad- 
joining owner or occupier, at common law, except 
by prescription ; and, in that case, only against 
cattle rightfully in the adjoining close. — Lawrence 
V. Combs, 163. 

PRESUMPTIONS. 

Common law presumed to prevail in a state the 
law of which is not proved; but no presumption 
that the statutes of other states are similar to 
those of the state in which action is pending. — 
Leonard v. Columbia Steam Nav. Co., 266. 

The presumption of negligence or prima fade 
liability of the owner of a vicious animal by which 
another person is injured, arising from the fact of 
its vicious propensity and the owner's knowledge 
thereof, cannot be rebutted by proof of any 
amount of care on the part of the owner in keep- 
ing or restraining the animal. — MuUer v. McKes- 
son, 192. 

In such a case' ss the speaking of words charg- 
ing a physician with gross ignorance and unskill- 



fulness in his profession, the presumption of dam- 
age being violent, and the difficulty of proving it 
considerable, the law supplies the defect by con- 
verting the presumption into proof; and damage' 
is presumed to result from the speaking of the 
words. — Secor v. Harris, 119. 

In an action of trover for the removal by defend- 
ant from a jewel of precious stones, the value of 
which is not known, and which defendant does not 
produce, the strongest presumption is against him, 
and the measure of damages is the value of the 
best stones that would fit the socket. — Armory v. 
Delamirie, 201. 

PRINCIPAL AND AGENT. 

■Where an agent parts with the property of his 
principal in a way or for a purpose not authorized, 
he is liable for a conversion ; but if he parts with 
it in accordance with his authority, although at a 
less price, or if he misapplies the avails, or takes 
inadequate for sufficient security, he is not liable 
for a conversion. — Laverty v. Snethen, 197. 

An agent who, having received a chattel from a 
fellow-employe with directions not to deliver it to 
the owner until certain storage charges are paid, 
refuses to deliver it to the owner on demand be- 
cause the latter will not pay such charges, neither 
he nor his principal having any right to impose 
such a condition, is liable to the owner for a conver- 
sion. — Singer Manuf'g Co. v. King, 205. 

PRIVACY. 

Action not maintainable for disturbance of pri- 
vacy by window overlooking adjacent land, — Guest 
V. Reynolds, 8; Miller v. Woodhead, 4. 

PRIVILEGED COMMUNICA- 
TIONS. 

Defamatory words published, spoken in the 
course of judicial proceedings, are not actionable 
if they are applicable and pertinent to the subject 
of inquiry. — Rice v. Coolidge, 14. 

As to slanderous statements made by parties, 
counsel, or witnesses in the course of judicial pro- 
ceedings, and libelous charges in pleadings, affi- 
davits, or other papers used in the course of the 
prosecution or defense of an action, the privilege 
is absolute, however malicious the intent, or how- 
ever false the charge may have been. — Moore v. 
Manufacturers' Nat. Bank, 145. 

But the privilege does not extend to slanderous 
publications plainly irrelevant and Impertinent, 
voluntarily made, and which the party making 
them could not reasonably have supposed to be 
relevant. — Moore v. Manufacturers' Nat. Bank, 
145. 

Confidential advice or communication to persons 
asking therefor, or having a right to expect it, not 
ground for action of slander or libel unless malice 
in fact be shown. — Bromage v. Prosser, 129. 

Defamatory words are not privileged because 
uttered in strictest confidence by one friend to an- 
other, nor because they are uttered after the most 
urgent solicitation, nor because the interview In 
which they are uttered is obtained at the instance 
of the person slandered. — Byam v. Collins, 189. 

A libelous letter to an unmarried woman con- 
cerning her suitor, not written at her request, but 
appearing to have been written at the instance of 
mutual friends, for the purpose of preventing her 
marriage to him, is not privileged by reason of 
previous friendship, nor by reason of a request 
made four years before, and before the acquaint- 
ance of the suitor was made, for Information oi 
anything known to the writer concerning any 
young man the person addressed "went with, " or 
any young man in the place.— Byam v. Collins, 189. 

Information given to the governor of a state for 
the purpose of influencing his action on a bill 
which has passed the legislature is prima fade 
privileged; but if the communication contains de- 
famatory matter, and is unnecessarily published 
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to others, such puDlication Is not privileged. — 
Woods V. Wiman, 144. 

A communication, by proprietors of a mercan- 
tile agency, to their subscribers, ol a report of 
the failure of certain merchants, is privileged 
only when made in good faith, to those having an 
interest in the information. — Suuderlin v. Brad- 
street, 142. 

See Libel; Slander. 

PRIVITY. 

In cases of contract, where there is no legal du- 
ty independent of the contract, one not in privity 
with a party to the contract cannot recover against 
him in tort for an injury involving a breach of the 
contract— Win terbottom v. Wright, 62. 

Dealer in medicines, selling as a harmless rem- 
edy a poison of similar appearance, liable for in- 
juries caused thereby to a patient to whom it was 
administered, although there was no privity be- 
tween them. — Thomas v. Winchester, 65. 

PROBABLE CAUSE, 

Probable cause is reasonable ground of suspicion, 
supported by circumstances sufficient to warrant 
a cautious man in the belief that the person ac- 
cused is guilty of the offense charged. — Foshay v. 
Ferguson, 100. 

Probable cause, which will justify a criminal ac- 
cusation, is a reasonable ground of suspicion, sup- 
ported by circumstances sufBciently strong in 
themselves to warrant a cautious man in his be- 
lief that the person accused is guilty of the offense 
with which he is charged. It does not depend up- 
on the guilt or innocence of the accused, or upon 
the fact whether a crime has been committed. — 
Carl V. Ayers, 95. 

To sustain an action for malicious abuse of 
process of the court in order illegally to compel a 
party to give up his property, it need not be 
averred that the process so improperly employed 
was sued out without reasonable or probable 
cause. — Grainger v. Hill, 107. 

PROCESS, 

Use of force by officer necessary to overcome 
unlawful resLitance to service of process justifi- 
able. — Hager v. Danforth, 81. 

Not lawful for officer, in order to serve civil 
process, to break open outer door of dwelling of 
the party, although such dwelling is also used by 
the party for transaction of business. — Welsh v. 
Wilson, 215. 

Breaking of inner door, by officer, to serve 
process, justifiable. — Williams v. Spencer, 161. 

A warrant regular on its face is a sufficient au- 
tnority to a constable to make the arrest com- 
manded therein, although he has knowledge of 
facts which render the warrant void for want of 
jurisdiction. — People v. Warren, 216. 

Warrant void on its face not a protection to 
officer making arrest under it. — Gelzenleuchter v. 
Niemeyer, 88. 

Void process is such as the court has no power 
to award, or has not acquired jurisdiction to issue 
in the particular case, or which does not, in some 
material respect, comply in form with the legal 
requisites of such process, or which loses its vital- 
ity in consequence of non-compliance with a con- 
dition subsequent, obedience to which is rendered 
essential. — Fischer v. Langbein, 91. 

Irregular process is such as a court has general 
jurisdiction to issue, but which is unauthorized in 
the particular case by reason of the existence or 
non-existence of some fact or circumstance render- 
ing it improper in such a case. — Fischer v. Lang- 
bein, 91. 

Order or process based on a decision of the court 
involving the exercise of the judicial function, 
although afterwards set aside as erroneous. Is not 
void, and does not subject the party procuring it 
to an action for damages thereby inflicted. — Fisch- 
er V. Langbein, 90. 

Liability for arrest under void process attaches 
when wrong is committed, without such process 



being vacated or set aside; but process merely Ir- 
regular must be vacated or annulled before an ao 
tion can be maintained for damages from its en 
forcement. — Fischer v. Langbein, 90. 

Arrest of right person under wrong name, 
through misnomer in the process, without an alle- 
gation that the true name is unknown, is false im- 
prisonment. — Gelzenleuchter v. Niemeyer, 90. 

One who instigates and procures an officer to ar- 
rest another under a void warrant is liable to an 
action therefor, although the officer is protected.— 
Rice V. Coolidge, 14. 

Action maintainable for malicious abuse of pro- 
cess.— (jtrainger V. Hill, 107. 

Failure of plaintiff in civil action to have writ 
returned, or to appear at the court to which it is 
returnable, a final determination of the action. — 
Cardival v. Smith, 102. 

Promissory Notes. 

See Negotiable Instruments. 

PROPERTY, 

Owner of land has an absolute property in sur- 
face water thereon before it leaves the land and 
becomes part of a definite water-course. — Barkley 
V. Wilcox, 172. 

Riparian owner has no property in the water of 
the stream, but a simple use of it while it passes. 
— Clinton V. Myers, 173. 

In subterranean waters is presumed to be in 
owner of the fee.^Ocean Grove Camp Meeting 
Ass'n V. Commissioners of Asbury Park, 26. 

Light and air not subjects of property beyond 
moment of actual occupancy. — Guest v. Reynolds, 1. 

Defense of property a justification of an assault 
and battery, unless unreasonable force is used. — 
Scribner v. Beach, 75 ; Commonwealth v. Donahue, 
77. 

The finder of an article has such a property 
therein as wiU enable him to keep it as against all 
but the rightful owner, and he may maintain tro- 
ver for its conversion. — Armory v. Delamirie, 201. 

The unreasonable, unwarrantable, or unlawful 
use of one's own property, producing material 
annoyance, inconvenience, discomfort, or hurt 
to his neighbor, constitutes a nuisance. — Camp- 
bell V. Seaman, 164. 

PROXIMATE OR REMOTE 
CAUSE. 

Action for tort not maintainable for' remote, 
contingent, or indefinite damages. — Lamb v. 
Stone, 9, 10; Clark v. Chambers, 32; Vanden- 
burgh V. Truax, 37 ; Lowery v. Manhattan Ry . Co. , 
38; Milwaukee & St. P. Ry. Co. v. Kellogg, 41; 
Moody V. Baker, 44 ; Bo wen v. Hall, 46. 

It seems that the liability arising from unlaw- 
ful acts, negligence, or omissions of duty is con- 
fined to those consequences only which, in the 
ordinary course of things, were likely to arise, 
and which might therefore reasonably be ex- 
pected to arise, or which it was contemplated 
by the parties might arise, from such acts, neg- 
ligence, or omissions. — Clark v. Chambers, 35. 

One who does an illegal or mischievous act, 
likely to prove injurious toothers, is answerable 
for the consequences directly and naturally re- 
sulting therefrom, although he did not intend to 
do the particular injury which followed. — ^Van 
denburgh v. Truax, 37. 

To warrant a finding that negligence, or an act 
not amounting to wanton wrong, is the proxi- 
mate cause of an injury, it must appear that the 
inj ury was the natural and probable consequence ol 
the negligence or wrongful act, and that it ought 
to have been foreseen in the light of attendant 
circumstances. When there is no Intermediate 
efficient cause, disconnected from the primary 
fault, and self -operating, which produced the 
injury, the original wrong must be considered 
as reaching to the effect, and proximate to it — 
Milwaukee & St P. Ry. Co. v. Kellogg, 41. 
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Wherever a man does an act which In law and 
in fact is a wrongful act, and such an act as 
may, as a natural and probable consequence of 
it, produce injury to another, and which in the 
particular case does produce such an injury, an 
action on the case will lie. If these conditions 
are satisfied, the action does not the less lie be- 
cause the natural and probable cnnsequence of 
the act complained of is an act done by a third 
person, or because such act so done by the third 
person is a breach of duty or contract by him, 
or an act illegal on his part, or an act otherwise 
imposing an actionable liability on him. — Bowen 
V. Hall, 47. 

Cancer of the breast, if found to be the result 
of an injury to plaintiff caused by defendant's 
negligence, may be considered in estimating 
damages in an action for such injury. — Baltimore 
City Pass. Ry. Co. v. Kemp, 54. 

Where fire is allowed to fall from a locomotive 
of an elevated railway on a horse and his driver 
in the street below, the immediate running away 
of the horse and his collision with a person on 
the sidewalk are natural and probable conse- 
quences, and the wrongful act is the proximate 
cause of the injury to such person, notwith- 
standing error of judgment of the driver in en 
deavoring to manage and control the horse. — Low- 
ery v. Manhattan Ry. Co., 38. 

An insurance company has no right of actiou\ 
against the person who feloniously or negligent- 
ly causes the death of a person insured by it, for 
the loss thereby caused the company, such loss 
being too remote and indirect. — Mobile Life Ins. 
Co. V. Brame, 247. 

Action not maintainable by one party to aeon- 
tract against a third person persuading the other 
party to the contract not to perform it. — Mobile 
Life Ins. Co. v. Brame, 348. 

Action not maintainable by contractor for sup- 
port of town paupers against a person inflicting 
personal injury upon such a pauper, on the 
ground that thereby the contractor was subjected 
to extra expenditure. — Mobile Life Ins. Co. v. 
Brame, 24S. 

Witness not liable in damages for evidence 
given by him in a suit, although false, by which 
another is injured. — Mobile Life Ins. Co. v. 
Brame, 248. 

Remote negligence on the part of a plaintiff is 
no answer to his action for an injury, tht proxi- 
mate cause of which is attributable to want of 
proper care on defendant's part. — Davies v. 
Mann, 325. 



PUBLICATION. 

To sustain an action for slander, the defamato- 
ry words must have been spoken in the presence 
or hearing of some person other than the plain- 
tiff.— Terwilliger V. Wands, 134; ShefBll v. Van 
Deusen, 130. 

That the words were spoken in a public place 
is immaterial. — ShefiaU v. Van Deusen, 130. 

Where a letter, containing defamatory matter, 
is dictated by the author to a clerk, who takes it 
down in short-hand, ana then writes it out in 
full by means of a type-writing machine, and the 
letter thus written is copied by another clerk in 
a copying-press, there is a publication of the let- 
ter to both, and the occasion is not privileged. — 
Pullman v. Walter Hill & Co., 131. 

And where such letter is sent by the author in 
an envelope addressed to the firm, and is opened 
by a clerk of the firm, in the ordinary course of 
business, and read by other clerks of the firm, 
there is a cublication of the letter to such clerks, 
and the occasion is not privileged. — Pullman v. 
Walter Hill & Co., 131. 

Information given to the governor of the state 
for the purpose of influencing his action on a bill 
which has passed the legislature is prima fade 
privileged; but if the communication contains 
defamatory matter, and is unnecessarily pub- 
lished to others, such publication is not privi- 
leged.— Woods V. Wiman, 144. 



PUNISHMENT. 

Of pupil by teacher, in a reasonable manner, 
justifiable. — Sheehan v. Sturges, 80. 



QUESTIONS OF LAW OR OF 
FACT. 

What is the proximate cause of an injury is 
ordinarily a question for the jury. — Milwaukee 
& St. P. Ry. Co. V. Kellogg, 43. 

What is reasonable force, which may ba 
used in retaking possession of property wrong- 
fully taken by another, is a question of fact for 
a jury. — Commonwealth v. Donahue, 77. 

Negligence, in ordinary cases, a question for 
the jury, but may be a question for the court 
where there is no conflict of testimony, and 
the standard of duty or the rights of the parties 
have been judicially defined. — Gramlich v. 
Wurst, 7. 

Whether a servant, for whose tortious act suit 
is brought against his master, was, in doing such 
act, while apparently engaged in executing the 
master's order.", in fact pursuing his own pur- 
poses, without reference to his master's busi- 
ness, and was acting maliciously and willfully, 
is ordinarily a question for the jury on all the 
.facts and circumstances proved. — Rounds v. Del- 
'.aware, L. & W. R. Co., 237. 

' Where, on the evidence in an action for slan- 
der for words spoken in answer to an inquiry, it 
as a question of fact whether defendant under- 
stood the person making such inquiry as asking 
for information to regulate his own conduct, 
this should be submitted to the jury for consid- 
eration before they are to consider the question of 
malice in answering. — Bromage v. Prosser, 128. 

In a civil action for libel in the state of New 
York, where the publication is admitted and 
the words are unambiguous, the question of libel 
or no libel is one of law, which the court must 
decide. — Moore v. Francis, 126. 

Whether a libelous communication is privi- 
leged is a question of law. — Bvam v. Collins, 
139. 

Whether a regulation of a railroad company 
requiring passengers to surrender their tickets be- 
fore leaving the trains is reasonable is a question 
for the court, either with or without testimony 
on the subject; to submit it to the jury is error. 
—Illinois Cent. R. Co. v. Whittemore, 79; 
Lynch v. Metropolitan El. Ry. Co., 87. 

The reasonableness of the punishment adminis- 
tered by a teacher to his pupil is purely a ques- 
tion of fact — Sheehan v. Sturges, 80. 



RAILROADS. 

Incidental injury to owner of property near a 
railroad, caused by the necessary noise, vibra- 
tion, dust, and smoke from passing trains, which 
would amount to an actionable nuisance if the 
operation of the railroad were not authorized by 
the legislature, must, if the running of the trains 
is so authorized, be borne by the individual, 
without compensation or remedy in any form. — 
Sawyer v. Davis, 186. 

The act of a workman on a railroad in riding 
on the pilot of an engine instead of in the car 
provided for workmen, although he was informed 
of the danger of doing so, is negligence on his 
part, contributing to his injury by a collision of 
the engine with cars standing on the track, sufQ- 
cient to defeat a recovery by him against the 
railroad company therefor.— Baltimore & P. R. 
Co. V. Jones, 233. 

The conduct of a boy nearly lOX years old, of 
average intelligence, familiar in a general way 
with the working of a railroad turn-table, know- 
ing that it was dangerous to play upon it, and 
that so doing was forbidden by the railroad com- 
pany, and having been warned by his father not 
to go upon it, who nevertheless engages with oth- 
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er boys in swinging upon it while in motion, and 
Is injured thereby, is such contributory negli- 
gence as will defeat a recovery for such injury, 
although he may not have been of sufficient 
age and discretion to understand the full ex- 
tent of the danger. — Twist v. Winona & St. 
P. E. Co., 226. 

A person seeing a small child on a railroad 
track, in extreme peril from a rapidly approach- 
ing train, owes to the child the duty to rescue 
it if he can do so without incurring great danger 
to himself; and the law will not impute negli- 
gence to an effort by him to rescue the child, 
unless made under such circumstances as to con- 
stitute rashness, in the judgment of prudent per- 
sons. — Eckert V. Long Island R. Co., 236. 

A trespasser upon the oars of a railroad train 
is entitled to be protected against unnecessary 
injury by the railroad company or its servante 
in exercising the right of removing him. — Rounds 
V. Delaware, L. &. W. R. Co., 239. 

Wherever an employment in the service of a 
railway company is such as necessarily to bring 
the person accepting it into contact with the 
traffic of the line, risk of injury from the care- 
lessness of those managing the traiHe is one 
of the risks necessarily and naturally incident 
to such employment, and within the rule. — Mor- 
gan V. Vale of Neath Ry. Co., 244. 

RELIGIOUS SOCIETIES. 

Loss of membership, with no material advan- 
tages attaching thereto, not such spedial damage 
as will sustain action for speaking words not ac- 
tionable in themselves. — Roberts v. Roberts, 28. 

REMEDIES. 

New remedy adopted, to prevent failure of Jus- 
tice or to enforce settled principles of law; but 
not where redress may be had by any of the forms 
of action already known and practiced. — Lamb 
V. Stone, 9; Rice v. Coolidge, 13, 15. 

Action may be either ex contractu or ex deUcto, 
for breach of right or duty created by law, the 
performance of which has been assumed by 
contract. — Baltimore City Pass. Ry. Co. v. Kemp, 
54. 

Remote Damages. 

See Proodmate or Remote Cause. 

RESISTING PROCESS. 

Officer justified in using force necessary to 
overcome unlawful resistance to process. — flager 
V. Danforth, 81. 

REVERSIONS. 

Action maintainable for injury to reversionary 
right.— Webb v. Portland Manuf'g Co., 20. 



Riparian Rights. 



Bee Water-Cov/rses. 



ROOF. 

Of extension of building with unprotected sky- 
light below windows of rooms let by owner, not 
a structure dangerous to tenant of rooms. — Miller 
T. Woodhead, 5. 

SALE. 

Where there is a mistake between the seller 
and purchaser as to the article sold, the seller 
supposing he has sold one article while the pur- 
chaser supposes he has bought another, of which 



he takes possession, he will be liable In trespass. 
— Hobart v. Hagget, 195. 

When an article is offered for sale, a material 
latent detect must be disclosed, or the sale will 
be avoided. — Grigsby v. Stapleton, 259. 

One who sells cattle, which he knows have a 
contagious disease, not easily detected except by 
those acquainted with it, for a sound price, to a 
purchaser having no knowledge of the fact, if 
he does not disclose the fact to the purchaser, is 
guilty of fraudulent concealment of a latent de- 
fect, which will defeat an action for the price. 
Under such circumstances the rule caveat emptor 
does not apply. — Grigsby v. Stapleton, 258. 

When the real quality of property sold is ob- 
vious to ordinary intelligence, and the vendor 
and vendee have equal knowledge or equal means 
of acquiring information, and the truth or falsity 
of representations made by the vendor as to ita 
quality may be ascertained by the vendee by the 
exercise of ordinary inquiry or diligence, and 
they are not made for the purpose of throwing 
him off his guard and diverting him from mak- 
ing inquiry and examination, which eveiy pru- 
dent person ought to make, the vendee has no 
ground of action for fraud, though he purchases 
the property in reliance upon sucb representa- 
tions. — Long V. Warren, 263. 

Action not maintainable by purchaser of a 
farm against the vendor for false representations 
by the latter, to induce the purchase, in regard 
to the absence of a noxious grass from the farm, 
where it appears that any attempt to find such 
grass on the farm, made before the purchase, 
would have disclosed its existence. — Long v. War- 
ren, 263. 

Representations made to a father to induce him 
to purchase a gun for the use of his son, known 
by the vendor making them to be false, by which 
the son is induced to use the gun, operate as a 
distinct fraud on the son, and he may maintain 
an action against the vendor for injuries sus- 
tained in consequence thereof. — Winterbottom v. 
Wright, 64. 

SCHOOLS. 

Corporal punishment of pupil by teacher to en- 
force compliance with proper rules for good con- 
duct and order of school justifiable, if inflicted 
with sound discretion and judgment, and adapted 
to the offender as well as to the offense. — Sheehan 
v. Sturges, 80. 

In an action against a teacher for assault and 
battery in whipping a pupil, evidence of habit- 
ual misconduct of the pupil prior to the punish- 
ment is admissible on behalf of defendant. — 
Sheehan v. Sturges, 80. 

The reasonableness of the punishment admin- 
istered by a teacher to his pupil is purely a 
question of fact. — Sheehan v. Sturges, 80. 

SEDUCTION. 

Action maintainable by father for seduction of 
minor daughter, although at the time she is in 
the employ of and residing with another, with- 
out any intention to return to her father, if the 
father has not relinquished his legal right to her 
services. — Mulvehall v. Mill ward, 3X8. 

See Criminal Corwersation. 

SELF-DEFENSE. 

Jttstlfies assault and battery. — Scribner ▼, 
Beach, 75; Commonwealth v. Q'Malley, 77; Com 
monwealth v. Donahue, 77. 



See Officers. 



Sheriffs. 



SHIPPING. 



Where, by a collision between two steam-ships, 
through negligence of the masters and crews of 
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bothj a person on board one of them, having 
nothing to do with the negligent navigation, is 
drowned, an action may be maintained against 
the owners of the other vessel for damages for 
his death, under a statute giving a right of ac- 
tion to personal representatives of a deceased 
person for injuries causing his death. — Mills v. 
Armsti-ong, 233; The Bernina, Id. 

SKY-LIGHTS. 

In roof of extension of building, below win- 
dows of rooms let by owner, not a structure dan- 
gerous to tenant of rooms, even after removal of 
wire screen intended to protect the glass. —Miller 
v. Woodhead, 5. 

SLANDEE. 

Slanderous words are those which (1) import 
a charge of some punishable crime; or (2) im- 
pute some offensive disease which would tend to 
deprive a person of society; or (3) which tend 
to injure a party In his trade, occupation, or bus- 
infiss ; or (i) which have produced some special 
damage. — Moore v. Francis, 136. 

Words imputing a criminal offense punishable 
corporally are actionable per se in England, even 
though such offense be not punishable by indict- 
ment. — Webb V. Beavan, 112. 

Words imputing a charge which, if true, would 
subject the party charged to an indictment for 
a crime involving moral turpitude, or subject 
him to an infamous punishment, are in them- 
selves actionable. — ^Young v. Miller, 111. 

Where the removal of a landmark is, by stat- 
ute, indictable as a misdemeanor, and punisha- 
ble by fine and imprisonment in the county jail, 
as it also involves moral turpitude,- words charg- 
ing a person with that offense are actionable per 
te. — Young v. Miller, 111. 

Words imputing charge of swindling do not 
necessarily imply a crime, and are not actionable 
per se. — Uhase v. Whitlock, 113. 

Action maintainable for words imputing crime, 
though spoken by way of interrogation only, if, 
according to the natioral and fair construction of 
the language used, in connection with the cir- 
cumstances, the hearers had a right to believe that 
defendant intended to charge plaintiff with the 
commission of a criminal offense.— (Jorham v. 
Ives, 114. 

To say that a person is a "returned convict, " 
thereby imputing an offense punishable by trans- 
portation, is actionable per se; as, although the 
punishment has been suffered, the obloquy re- 
mains. — Fowler v. Dowdney, 114. 

Words imputing a crime in another state, 
which is not punishable in the state in which 
such words were spoken, may be actionable in 
the latter state. — Van Ankin v. Westfall, 113. 

Words imputing crime, but spoken and under- 
stooa with reference to transactions which were 
known not to amount to the charge the words 
import, are not actionable. — Van Kensselaer v. 
Dole, 115. 

To say of a man that he had the venereal dis- 
ease, and, having married, communicated it to 
his wife, ana that he was "the guilty one, " 
does not necessarily import the commission by 
him of the criminal offense of adultery or forni- 
cation, so as to render the words actionable as 
imputing such offense. — Golderman v. Stearns, 
116. 

To say of a man that he has the venereal dis- 
ease is actionable, as tending to exclude him from 
Bociety; but if, when the charge was made, he 
had such disease, the truth of the charge is a 
justification. — Golderman v. Stearns, 116. 

Imputing unchastity to a woman not actionable 
at common law unless special damage be shown. 
— Roberts v. Roberts, 28. 

Words not in themselves actionable may be 
actionable as affecting the person of whom they 
are spoken in his offlce, profession, trade, em- 
ployment, etc. — Forward v. Adams, 116; Ireland 
V. McGarvish, 118; Becor v. Harris, 119. 



Ground of action for speaking_ words not ac- 
tionable in themselves, but only in consequence 
of the special character of the party of whom 
they are spoken, is that such party Is disgraced 
or injured in his profession or trade, or exposed 
to the hazard of losing his office in consequence 
of the slanderous words; not that his general 
reputation is affected by them. — Forward v. 
Adams, 116. 

Words not actionable in themselves, but only 
In consequence of the special character of the 
person of whom they are spoken, are not actiona- 
ble when spoken alter such person has ceased to 
sustain that special character. — Forward v. 
Adams, 116. 

To say of a person formerly appointed to ne- 
gotiate a treaty with Indians that he bribed them 
to sign the treaty is not actionable except as 
affecting him in such otBoe, and no action can be 
maintained therefor where the office had expired 
before the words were spoken. — Forward v. 
Adams, 116. 

To render words actionable on account of the 
official or professional character of the person of 
whom they are spoken, it is not enough that they 
tend to injure him in his office or calling; they 
must relate to his official or business character, 
and impute misconduct to him in that character. 
— Ireland v. McGarvish, 118. 

To charge a physician with gross ignorance and 
unskillfulness in his profession, though in but a 
single act, is actionable per se; damage is pre- 
sumed from the very nature of the charge. — Secor 
V. Harris, 119. 

Damages caused by the repetition of defama- 
tory words, without proper occasion for repeating 
them, are not the natural and legal consequence 
of the first speaking of them, and the person so 
repeating them is alone liable for such damages. 
— Terwilliger v. Wands, 121. 

Illness and inability to labor, caused by the 
effect on one's mind of defamatory words re- 
ported to have been spoken of him, are not spe- 
cial damages for which he can maintain an ac- 
tion of slander. — Terwilliger v. Wands, 121. 

Only injuries affecting the reputation consti- 
tute such special damage as will sustain an ac- 
tion for speaking words not in themselves action- 
able. The words must in fact disparage the char- 
acter, and this disparagement must be evidenced 
by some positive loss arising therefrom, directly 
and legitimately, as a fair and natural result. — 
Terwilliger v. Wands, 121. 

Loss of membership in religious society, to 
which no material advantages are attached, not 
such special damage as will sustain action for 
speaking words not actionable in themselves. — 
Roberts v. Roberts, 28. 

Action maintainable for words spoken of plain- 
tiff by defendant, whereby a contract of mar- 
riage between plaintiff and another person was 
broken off by the latter, although such words are 
not in themselves actionable, and although plain- 
tiff has a remedy against such other person for 
breach of the contract.— Moody v. Baker, 44. 

No action can be maintained for the speaking 
of defamatory words to the person of whom they 
are spoken only, no other person being present 
or within hearing. —Terwilliger v. Wands, 124; 
Sheffill V. Van Deusen, ISO. 

That the defamatory words were spoken in a 
public place is immaterial. — Sheffill v. Van 
Deusen, 130. 

Query, whether lunatic liable for slander?— 
Morain v. Devlin, 51, note. 

Confidential advice or communication to persons 
asking therefor, or having a right to expect it, 
not ground for action of slander or libel unless 
malice in fact be shown.— Bromage v. Prosser. 
129. 

As to slanderous statements made by parties, 
counsel, or witnesses in the course of judicial 
proceedings, the privilege is absolute, however 
malicious the intent, or however false the charge 
mav have been.— Moore v. Manufacturers' Nat. 
Bank, 145. 

But the privilege does not extend to slanderous 
publications plainly Irrelevant and impertinent. 
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voluntarily made, and which the party making 
them could not reasonably have supposed to he 
relevant. — Moore v. Manufacturers' Sat. Bank, 
14S. 

A communication affecting the character of a 
servant, made by his former master to another 
whose service he is about to enter, although 
made voluntarily, if in good faith, without mal- 
ice, in the belief that it is done in the discharge 
of a duty, and with a full conviction of its truth, 
is privileged, and damages cannot be recovered 
therefor without a finding of malice.— Fresh v. 
Cutter, 136. 

But the speaking of such words, though with 
a belief in their truth, to a person otter than 
the new master, would not be privileged. — Id. 

Malice in law is inferred, ordinarily, from the 
sneaking of slanderous words, wrongfully and in- 
tentionally; but where, on account of the cause 
of speaking, it is prima facie excusable, malice 
in fact must be proved by plaintiff. — Bromage 
V. Prosser, 128. 

Malice is implied as well from oral as from 
written defamation, where the communication i 
not privileged. — Byam v. Collins, 139. 

Slander against a married woman, of such a 
kind as to cause injury to her husband's business, 
as a natural consequence, gives the husjjand a 
cause of action. — Van Horn v. Van Horn, 110. 

In an action for slander in speaking words 
which are slanderous only by reference to facts 
and circumstances set forth in plaintiff's decla- 
ration, the colloquium or averment that the 
words were spoken of and concerning such cir- 
cumstances must extend to the whole of the 
prefatory inducement necessary to render the 
words actionable. An omission in this respect 
cannot be aided by mere innuendoes, nor by aver- 
ments that defendant had knowledge of the par- 
ticular circumstances stated. — Brettun v. An- 
thony, 147. 

A plea in an action for slander, which merely 
avers ttat defendant spoke the words to a neigh- 
bor who was about to employ plaintiff, in the 
bona fide performance of a duty, without malice, 
and with an honest belief that they were true, is 
bad as a plea of privileged communication, be- 
cause not sufficiently specific. — Fresh v. Cutter, 
136. 

Where, on the evidence in an action for slan- 
der for words spoken in answer to an inquiry, 
it is a question of fact whether defendant under- 
stood the person making such inquiry as asking 
for information to regulate his own conduct, this 
should be submitted to the jury for consideration 
before the question of malice in answering. — 
Bromage v. Prosser, 138. 

Evidence of the truth of the charge for making 
which an action for slander is brought is not 
admissible in mitigation of damages.— Van Ankin 
V. Westfall, 113. 

Action maintainable for untrue statement dis- 
paraging goods of another, made without lawful 
occasion, and causing him special damage. — 
■VTestern Counties Manure Co. v. Lawes Chemical 
Manure Co., 11. 

SLANDER OF TITLE. 

To maintain an action for slander of title, the 
words must not only be false, but must be ut- 
tered maliciously, and be followed as a natural 
and legal consequence by pecuniary damage to 
plaintiff, which must be specially alleged and 
proved. — Kendall v. Stone, 149. 

Although one who has entered into a contract 
to purchase land is influenced to desire to with- 
draw therefrom by statements as to the vendor's 
title made by a third person, if the vendor as- 
sents to a rescission of the contract, he cannot 
recover damages from the third party for the 
loss of the sale, as it is not the legal consequence 
of the words spoken. — Kendall v. Stone, 149. 

SPRING GUNS. 

Owner of land planting spring guns in it liable 
to person injured thereby, while merely stray- 



ing on the land. —Gramlich V. Wurst, 5; Clark 
V. Chambers, 33, S4. 

Springs. 

See Subterranean Waters. 

SQUIB. 

Action maintainable for personal Injury from 
lighted squib first thrown by defendant, al- 
though injury would not have happened without 
intervention of others. — Clark v. Chambers, 33; 
Vandenburgh v. Truax, 37; Morain v. Devlin, 50. 

Statute of Frauds. 

See Frauds, Statute of. 



STATUTES. 

Action maintainable for violation of statutory 
duty.— VTilly v. Mulledy, 16. 

A statute which authorizes a thing to be done 
which can be done without creating a nuisance 
will not be deemed to authorize a nuisance. — 
Sawyer v. Davis, 186. 

Statutes of one state can have no operation in 
another where similar statutes do not exist; but 
a right of actidn given by a statute of one state 
may be enforced in the courts of another state 
having a substantially similar statute, as if such 
right of action existed by the common law of 
both states. — Leonard v. Columbia Steam Nav. 
Co., 265. 

No presumption that statutes of different 
states are the same. — Leonard v. Steam Nav. 
Co., 266. 

STEAM-BOILERS. 

Owner of land not liable for injuries caused by 
the explosion of a steam-boiler used by him 
on his premises, without proof of want of due 
care and skill on the part of him or his agent. — 
Marshall v. Welwood, 221. 



STEAM- WHISTLES. 

Use of steam-whistles by employers for purpose 
of giving notice to their workmen, although such 
as to cause injury to individuals which a court 
of equity would restrain, may be authorized by 
legislature, subject to regulation by municipal 
authorities. — Sawyer v. Davis, 186. 



SUBORNATION OF PERJURY. 

Action maintainable against one who suborns 
witnesses to swear falsely to defamatory state- 
ments concerning another, in a suit to which 
neither of them is a party. — Rice v. Coolidge, 13. 

It seems that in an action for suborning wit- 
nesses to swear falsely to defamatory state- 
ments concerning plaintiff, the words spoken or 
written need not be set out with the fullness re- 
quired in actions of slander and libel ; it is suf- 
ficient to set out their substance. — Rice v. Cool- 
idge, 15. 

SUBTERRANEAN WATERS. 

Digging on one's own land, although it inter- 
cepts percolating waters which supply the spring 
of another, is not a cause of action. — Barkley v. 
Wilcox, 172. 

Opening wells and drawing water therefrom, 
not a ground for action by owner of adjoining 
land, although the supply of water to his wells 
is thereby diminished. —Ocean Grove Camp 
Meeting Ass'u v. Commissioners of Asbury 
Park, 26. 
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SURFACE WATERS. 

Owner of land hag an absolute property In sur- 
face water thereon before-it leaves the land and 
becomes part of a definite water-course. — Bark- 
ley V. Wilcox, 172. 

The owner of land, which is so situated that 
the surface waters from the land above naturally 
descend upon and pass over it, may in good faith, 
and for the purpose of building upon and improv- 
ing his land, fill and grade it, although thereby 
the water is prevented from reaching it, and is 
detained upon the land above.— Bar kiey Y. "Wil- 
cox, 170. 

SWINDLING. 

Words Imputing charge of swindling do not 
necessarily imply a crime, and are not uotiona- 
ble per se. — Chase v. Whitlook, 113. 



TAXATION. 

Assessors of taxes act judicially in fixing the 
value of taxable property, where it is not 
sworn to as authorized by law ; and they are not 
liable to a civil action by one over whose person 
and property they had jurisdiction for the pur- 
pose of assessment, for failing to make any al- 
lowance or deduction on account of an exemption 
of a certain amount to which he was entitled, 
or for assessing his property at a higher rate 
than that of others. — Weaver v. Devendorf, 211. 

Tenancy in Common. 

Bee Joint Tenancy and Tenancy in Common. 
TENEMENT-HOUSES. 

Owner liable for defective condition, although 
insane. — Morain v. Devlin, 50. 

Failure of owner of tenement-house to comply 
with statute requiring fire-escapes to be provid- 
ed therefor is a breach of duty for which he is 
liable to a tenant for damages thereby caused 
to the latter. — Willy v. Mulledy, 16. 

TORT. 

No accurate and perfect definition of word 
"tort"— Rich v. New York Cent. & H. R. R. 
Co., 58. 

Violation of legal right or legal duty necessary 
to constitute a tort.— Guest v. Reynolds, 1; Mil 
ler V. Woodhead, 4; Gramlich v. Wurst, 5; Rich 
V. New York Cent. & H. R. R. Co., 60. 

Violation of merely moral right or duty does 
not constitute a tort. — Lamb v. Stone, 8. 

Wrongful intent not essential to constitute tort. 
In cases of trespass. — Bessey v. Olliot, 49; 
Weaver v. Ward, 49; Guille v. Swan, 49. 

No liability in tort for purely accidental inju- 
ries. — Brown v. Kendall, 51. 

Action of tort maintainable for breach of right 
or duty created by law, though its performance 
has been assumed by contract. — Baltimore City 
Pass. Ry. Co. v. Kemp, 54. 

Violation of duty of care on the part of a com- 
mon carrier of passengers, towards a passenger, 
is a tort — Baltimore City Pass. Ry. Co. v. 
Kemp, 54. 

In cases of contract, where there is no legal 
duty independent of the contract, one not in 
privity with a party to the contract cannot re- 
cover against him in tort for an injury involving 
a breach of the contract — Winterbottom v. 
Wright, 63. 

Where, in cases of contract, the law imposes 
a duty towards third persons who are not par- 
ties to the contract, such persons may recover in 
an action of tort.— Thomas v. Winchester, 65. 

Dealer in medicines selling as a harmless rem- 
edy a poison of similar appearance, liable for in- 
juries caused thereby to a patient to whom it 



was administered, although there was no privity 
between them.— Thomas v. Winchester, 65. 

Where, upon a breach of contract, there is not 
merely a broken promise, but also trust betrayed 
and confidence abused, — constructive fraud, or a 
negligence that operates as such, — such fraud or 
negligence makes the breach of contract actiona- 
ble as a tort. — Rich v. New York Cent. & H. R. 
R. Co., 60. 

Omission to perform a contract obligation may 
constitute a tort, where the omission is also an 
omission of a legal duty, even though such legal 
duty arises from circumstances not elements of 
the contract, but merely connected with it and 
dependent upon it. — Rich v. New York Cent & 
H. R. R. Co., 56. 

It seems that one who procures another to break 
a contract by the latier with a third party is re- 
sponsible for the breach only where malice to 
such third person is shown, giving a distinct 
cause of action for the malice which caused the 
breach of contract resulting in damages to him. — 
Van Horn v. Van Horn, 110. 

TREES. 

A verbal contract by the owner of land for the 
sale of trees standing thereon, to be cut and re- 
moved by the purchaser, gives the latter an im- 
plied license to enter for that purpose; but such 
license is revocable at any time, except as to an 
entry for the purpose of removing trees cut be- 
fore the revocation.— Giles v. Simonds, 157. 

Trees and vines, although planted merely for 
ornament or luxury, are entitled to protection 
by injunction from injury by destructive vapors. 
— Campbell v. Seaman, 164. 

One cutting timber on land of another, though 
without intent to trespass, and by mistake as to 
the line of division, is liable as a trespasser. — 
Hobart v Hagget, 195. 

TRESPASS. 

An entry upon land of another without his per- 
mission, express or implied, or the license or au- 
thority of law, constitutes a trespass, for which 
damages are recoverable, though merely nominal. 
—Hatch V. Donnellj 150; Newkirk v. Sabler, 151. 

Owner of domestic animals liable for injuries 
committed by them while trespassing on the close 
of another, irrespective of his knowledge of their 
vicious propensities; but not liable for injuries 
by them unless they were trespassing, or he has 
knowledge of their vicious propensities. — Van 
Leuven v. Love, 152. 

One or two adjoining proprietors upon whose 
land cattle stray from the highway, from which 
they pass, through a defect in that portion of 
the division fence which he was by law bound 
to keep in repair, upon the land of the other, 
is not liable to the latter in trespass there- 
for, although he would be liable for such tres- 
pass by cattle rightfully on his land. — Lawrence 
V. Combs, 163. 

The owner of an ox which, while being driven 
along the highway, escapes and enters premises 
of another adjoining the highway, is not liable 
for the damages thereby done, unless there was 
negligence on his part. — TiUett v. Ward, 162. 

To maintain trespass de bonis aspm^tatis, act- 
ual forcible dispossession of property is not nec- 
essary; any unlawful interference with or exer- 
cise of acts of ownership over property, to the 
exclusion of the owner, will constitute a tres- 
pass, though there was no wrongful Intent, and 
the property was taken accidentally or by mis- 
take.— Dexter V. Cole, 195. 

Plaintiff's sheep, running at large in the high- 
way, became mixed with sheep which defendant 
was driving to market. Defendant separated all 
but four of them, which he drove to market with 
his flock. Held, that he was liable in trespass. 
—Dexter v. Cole, 195. 

Action maintainable for a trespass without 
wrongful intent. — Bessey v. Olliot, 49; Weaver 
V. Ward, 49; Guille v. Swan, 49; Hobart v. Hag- 
get, 195. 
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One cutting timber on land of another, though 
without intent to trespass, and by mistake as to 
the line of division, is liable as a trespasser. — 
Hobart v. Hagget, 195. 

One has no right to enter upon land of another 
for the purpose of taking away a chattel thereon 
which belongs to him, where there is no license, 
express or implied, nor any legal excuse, as on 
the ground of necessityj even though such chat- 
tel is unlawfully detained there. — Newkirk v. 
Sabler, 151. 

Entry upon lands of another excusable, if nec- 
essary for preservation of life. — Newkirk v. Sa- 
bler, 151. 

Entry on land of another excusable. If neces- 
sary to prevent irremediable loss or destruction 
of property of third person. — Newkirk v. Sabler, 
151 ; Proctor v. Adams, 159. 

Entry on lands of another justified by license, 
express or implied, though by parol.— Newkirk 
V. Sabler, 151; Giles v. Simonds, 159. 

Entry on lands of another excused by neces- 
sity. —Newkirk V. Sabler, 151; Proctor v. Adams, 
159; Campbell v. Race, 160. 

Breaking of inner door, by officer to serve pro- 
cess, justifiable.- Williams v. Spencer, 161. 

The abuse of a license to enter premises given 
by law makes the party a trespasser ab i/nitio; 
but otherwise where the license to enter was 
given by the person in possession. — Six Carpen- 
ters' Case, 155. 

One going into a public tavern and there or- 
dering and drinking wine, does not, by refusing 
to pay therefor, become a trespasser db i/niUo; 
mere not doing is no trespass. — Six Carpenters' 
Case, 155. 

Trespass to land an inj ury to the possession. — 
Halliganv. Chicago & R. I. K. Co., 154. 

The gist of the action of trespass to lands Is 
the injury to the possession, and he only can 
maintain the action who either has or is entitled 
to the possession. Where the land is in the act- 
ual and exclusive occupation of the owner's ten- 
ant, the owner cannot maintain the action. — Hal- 
ligan V. Chicago & R. I. R. Co., 154. 

Trespass to personal property an injury to the 
right of possession. — Lunt v. Brown, 196. 

A person cannot maintain trespass for taking 
personal property, unless, at the time of the tak- 
ing, he had either actual or constructive posses- 
sion or a right to the Immediate possession. — 
Lunt V. Brown, 196. 

Where personal property is left in the posses- 
sion of another under an agreement for a specified 
time, the owner cannot maintain trespass against 
a third person for taking such property during 
such time. — Lunt v. Brown, 195. 

Trespass maintainable by owner of a dog for 
the killing of It, although It was not at the time 
In his possession, but loaned to another. — White 
V. Brantley, 194. 

Action maintainable by one tenant in common 
against another upon an actual ouster.— Murray 
V. Hall, 157. 

A single trespass may be committed on several 
closes, and one action maintained therefor as 
one trespass.— Halllgan v. Chicago & R. L E. 
Co., 154. 

TRESPASSERS. 

Not entitled to redress for injuries negligently 
Inflicted, unless some legal duty towards them is 
violated. — Gramllch v. Wurst, 5 ; Bounds v. Dela- 
ware, L. & W. R. Co., 237. 

l"respasser upon the cars of a railroad train 
Is entitled to be protected against unnecessary 
injury by the railroad company or its servants 
In exercising the right of removing him.— Rounds 
V. Delaware, L. & W. R. Co., 239. 

Occupant of land lawfully making excavation 
therein In ordlnary_ manner, not near highway, 
not liable for injuries to trespasser falling into 
excavation. — Gramllch v. Wurst, S. 

Trover. 

Bee Corvcerslon of Perscmal Property- 



TRUSTEE PROCESS. 

Trustee entitled to equitable set-off for ad- 
vances made to or debts paid for principal debtoi 
in good faith.— Lamb v. Stone, 10. 



UNDERTAKERS. 

The basiness of an undertaker will not be re- 
strained by injunction at the suit of an owner 
of premises adjoining the place, because such 
business is an offense or a nuisance to him, or 
destructive to his comfort, or his enjoyment of 
his home, unless the acts complained of are of such 
a nature as to affect all reasonable persons similar- 
ly situated.— Rogers v. Elliott, 177. 



Vendor and Vendee. 

See Sale. 

VIEW. 

Obstruction of light, air, and view by owner of 
adjoining land is not a ground of action unless ad- 
verse right to the enjoyment of such privileges 
has been acquired.- Guest v. Reynolds, 1. 

VOID PROCESS. 

Not a protection to officer. — Gelzenleochter v. 
Niemeyer, 88. 

Voters. 

See EleMons and Voters. 



WARBHOITSEMEN. 

A statement by a warehouseman, in a circnlar 
soliciting patronage, that the exterior of bis 
warehouse Is fire-proof, is the statement of a mat- 
ter of fact, not a mere expression of opinion, and 
if made by him with knowledge that it was 
false, and with intent to deceive, a person in- 
duced thereby to store in the warehouse proper- 
ty which is destroyed by fire communicated to 
portions of the exterior which are not fire-proof 
may recover from the warehouseman for the losa 
so incurred. — Hickey v. Morrell, 260. 



Warrant. 



See Process. 



WATERS AND WATER- 
COURSES. 

Uniform or uninterrupted flow not essential to 
constitute a water-course. — Barkley v. Wilcox, 
170. 

One of several owners of mills and mill priv- 
ileges on the same dam is entitled to his propor- 
tion of the whole stream at the dam, undivided 
and undiminished in its natural flow, and may 
restrain the other owners by injunction from 
drawing from the head of the pond any part of 
the water, even a part less than their proportion. 
— Webb V. Portland Manuf'g Co., 19. 

To an action by one of several owners of mills 
and privileges on the same dam, to restrain the 
other owners from drawing water from the head of 
the pond, it is no answer that defendants have 
improved the supply of water to the pond by a 
reservoir higher up the stream. — ^Webb v. Port- 
land Manuf'g Co., 19. 

As against a lower riparian owner on a natural 
water-course, an upper riparian owner of land 
on both sides of the stream has no right to de- 
tain such surplus of the waters thereof as he does 
not require for present use, until they may ba 
wanted by him in a dry season. — Clinton v. Mv 
ers, 172. 
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It Is Immaterial that snch detenlion of the 
water makes the lower riparian owner's rights 
more valuable, if he insists upon his legal right 
10 the water as it would naturally flow, and such 
right is of any value to him. — Clinton v. Myers, 

17a. 

In time of drought, riparian owner may detain 
the water of the stream by a dam for such time 
as necessary to raise a head suflBcient to enable 
him to use the water for the purpose of his ma- 
chinery, if the machinery is such as is adapted 
to the power of the stream at its usual stage. — 
Clinton v. Myers, 174. 

The pollution of a stream of water, so as to 
prevent the use of it for any of the reasonable 
and proper purposes to which running water is 
usually applied, is an infringement of the rights 
of other riparian owners, and creates a nuisance 
which will be enjoined at the suit of those in- 
jured. — Merrifleld v. Lombard, 175. 

Action maintainable for injuries from breach 
of statutory duty by defendants to maintain 
works to keep out or carry off water, that being 
the substantial cause of the mischief, although 
wrongful acts or negligence of third persons in- 
:!reased or contributed to the damage. — Clark v. 
Chambers, 35. 

Action maintainable for the carrying away 
of a dam, caused by the giving way of a dam of 
defendant above it on the same stream, in con- 
sequence of his negligence, although the volume 
and force of the stream were materially in- 
creased by the giving way of another dam be- 
tween them. — Lowery v. Manhattan Ry. Co., 40. 

Action maintainable for injuries caused by 
horses taking fright at a stream of water allowed 
by defendants to spout up in the road, and fall- 
ing Into a ditch constructed in the road by others 
as contractors for a sewer, and negligently left 
by them unfenced. — Clark v. Chambers, 34. 

See Subterranean Waters; Sxurface Waters. 

Wells. 

Sea Subterranean Waters. 

WINDOWS. 

Obstmction of view or light not ground of ac- 
tion, unless adverse right has been acquired. — 
Guest V. Reynolds, 1. 

Disturbance of privacy by overlooking windows 
not ground of action. — Ouest v. Reynolds, 8; 
Miller v. Woodhead, 4. 



WITNESS. 

Testimony of experts in the business of fire In- 
mrance not admissible on the question of the 
hazard and ezposore of one bailding to fire from 



another, as dependent on the distance between 
them.— Milwaukee & St. P Ry. Co. v. Kellogg, 
41. 

"Witness not liable in damages for evidence 
given by him in a suit, although false, by which 
another is injured. — Mobile Life Ins. Co. v. 
Brame, 248. 

That witness swearing falsely Is protected by 
his personal privilege from a civil suit therefor 
does not exempt the person suborning him from 
liability to one defamed thereby, who was not a 
party to the action. — Rice v. Coolidge, 18. 

WORDS AND PHRASES. 

"Conversion" is an unauthorized assumption 
and exercise of the right of ownership over 
goods belonging to another, to the exclusion of 
Qie owner's rights. — Laverty v. Bnethen, 197. 

Damnum absque injuria. — Gramlich v. Wurst, 
7; "Webb v. Portland Manuf'g Co., 19: Thurs- 
ton V. Hancock, 26; "Winterbottom v. "Wright, 65; 
Castle V. Houston, 134; Campbell v. Seaman, 
164; Clinton v. Myers, 174, 175 ; Marshall v. Well- 
wood, 222. 

Damnum cum tojttrio.— Lamb v. Stone, 9. 

Ex jure naturcB. — "Webb v. Portland Manuf'g 
Co., 22. 

"Imprisonment" Includes, besides mere loss of 
freedom to go where one pleases, restraint with- 
in limits defined by an exterior will or power. — 
Bird V. Jones, 83. 

Injuria sine dam/no. — Dixon v. Clow, 18; 
"Webb V. Portland Manuf'g Co., 19. 

"Injury" implies something more than damage. 
— Brown v. Kendall, 52. 

"Malice, " in common acceptation, means ill- 
will against a person; but, in its legal sense, it 
means a wrongful act done intentionally, with- 
out just cause or excuse. — Bromage v. Prosser, 
129. 

"Ordinary care" means, in general, that kind 
and degree of care which prudent and cautious 
men would use, such as is required by the exi- 
gency of the case, and such as is necessary to 
guard against probable danger. — Brown v. Ken- 
dall, 53. 

Per my et per tout. —Thurston v. Hancock, 23. 

"Tort. " No accurate and perfect definition 
of "tort. "—Rich v. New York Cent & H. R. 
R. Co., 56. 

""Water-course." A natural water-course is a 
natural stream, flowing in a defined bed or 
channel, with banks and sides, having perma- 
nent sources of supply. It is not essential that 
the fiow should be uniform or oninterrupted. — 
Barkley t. "Wilcox, 170. 

Writs. 

See Certiorari; Execution; IvivmMon; Pro- 
cess. 
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TASI.EY et al. v. FKEEMAN. 

(o Term 11. 51.) 

Hilary Term, 1TS9. 

Tbis was au action in the nature of a writ 
of deceit; to wUicti the defendant pleaded 
tlie general issue. And after a verdict for 
the plaintiffs on the third count, a motion 
was made in arrest of judgment. 

The third count was as follows: "And 
whereas also the said Joseph Freeman, after- 
wai-ds, to wit on the illst lay of Februaiy lu 
the year of our Lord 17ST, at London afore- 
said, in the parish a^l ward aforesaid, fur- 
ther intending to deceive and defraud the 
said John Pasley and Edward, did wrong- 
full}' and deceitfully encourage and persuade 
the said John Pasley and Edwai-d, to sell and 
deliver to the said John Christopher Falch 
divers other goods, wares and merchandizes, 
to wit, 16 other bags of cochineal of great 
value, to wit, of the value of £2034. 16s. Id. 
upon trust and credit; and did for that pur- 
pose then and there falsely, deceitfully, and 
fraudulently, assert, and affirm, to the said 
John Pasley and Edward, that the said John 
Christopher then and there was a person 
safely to be trusted and given credit to in 
that respect, and did thereby falsely, fraudu- 
lently, and deceitfully, cause and procure the 
said John Pasley and Edward to sell and 
deliver the said last mentioned goods, wares, 
and merchandizes upon trust and credit to 
the said John Christopher; and in fact they 
the said John Pasley and Edward, confiding 
in and giving credit to the said last men- 
tioned assertion and affirmation of the said 
Joseph, and believing the same to be tnie, 
and not knowing the contrai-y thereof, did 
afterwards, to wit, on the 28th day of Feb- 
ruary in the year of our Lord 1787, at Lon- 
don aforesaid, in the parish and ward afore- 
said, sell and deliver the said last mentioned 
goods, wares, and merchandizes, upon trust 
and credit to the said John Christopher; 
whereas in truth and in fact at the time of 
the said Joseph's making his said last men- 
tioned assertion and affirmation, the said 
John Christopher was not then and there a 
person safely to be trusted and given credit 
to in that respect, and the said Joseph well 
knew the same, to wit at London aforesaid, 
in the parish and ward aforesaid. And the 
said John Pasley and Edward further say, 
that the said John Christopher hath not, nor 
hath any other person on his behalf, paid 
to the said John Pasley and Edward, or 
either of them, the said sum of £2634. IGs. Id. 
last mentioned, or any part thereof, for the 
said last mentioned goods, wares, and mer- 
chandizes; bjit on the contrary the said John 
Christopher then was and still is wholly 
unable to pay the said sum of money last 
mentioned, or any part thereof, to the said 
John Pasley and Edward, to wit, at London 
aforesaid, in the parish and ward aforesaid: 
and the said John Pasley and Edward aver 
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that the said Joseph falsely and fraudulently 
deceived them in this, that at the time of 
his making his said last mentioned assertion 
and affirmation, the said John Christopher 
was not a person safely to be trusted or 
given credit to in that respect as aforesaid, 
and the said Joseph then well knowing the 
same, to wit, at London aforesaid, in the par- 
ish and ward aforesaid; by reason of which 
said last mentioned false fraudulent and de- 
ceitful assertion and affirmation of the said 
Joseph the said John Pasley and Edward 
have been deceived and imposed upon, and 
have wholly lost the said last mentioned 
goods, wares, and merchandizes, and the 
value thereof, to wit, at London aforesaid, 
in the parish and ward aforesaid; to the dam- 
age, &c." 

Application was first made for a new trial, 
which after argument was refused; and then 
this motion in arrest of judgment. Wood 
argued for the plaintiffs; and Russell for the 
defendant, in the last term; but as the court 
went so fully into this subject in giving their 
opinions, it is unnecessary to give the argu- 
ments at the bar. 

The court took time to consider of this mat- 
ter, and now deliver their opinions seriatim. 

GROSE, J. Upon tlie face of this count 
in the declaration no privity of contract is 
stated between the parties. No considera- 
tion arises to the defendant; and he is in 
no situation in which the law considers him 
in any trust, or in which it demands from 
him any account of the credit of Falch. He 
appeai-s not be interested in any transaction 
between the plaintiffs and Falch, not to have 
colluded with them; but he knowingly as- 
serted a falshood, by saying that Falch 
might be safely entrusted with the goods, 
and given credit to, for the purpose of in- 
ducing the plaintiffs to trust him with them, 
by which the plaintiff's lost the value of the 
goods. Then this is an action against the 
defendant for making a false affirmation, or 
telling a lie, respecting the credit of a third 
person with intent to deceive, by which the 
third person was damnified; and for the 
damages suffered, the plaintiffs contend tliat 
the defendant is answerable in an action upon 
the case. It is admitted that the action is 
new in point of ijreccdent: but it is insisted 
that the law recognises principles, on which 
it may be supported. The principle upon 
which it is contended to lie is that, wher- 
ever deceit or falsehood is practised to the 
detriment of another, the law will give re- 
dress. This proposition I controvert; and 
shall endeavour to shew that, in every case 
where deceit or falsehood is practised to the 
detriment of another, the law will not give 
redress; and I say that by the law, as it now 
stands, no action lies against any person 
standing in the predicament of this defend- 
ant for the false affirmation stated in the 
declaration. If the action can be supported, 
it must be upon the ground that there ex- 
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ists in this case, wliat ttie law deems damnum 
cum injuria. If it does, I admit ttiat the 
action lies; and I admit that upon the ver- 
dict found the plaintiffs appear to have been 
damnified. But whether there has been in- 
juria, a wrong, a tort, for which an action 
lies is matter of law. The tort complained 
of is the false affirmation made with intent 
to deceive; and it is said to be an action 
upon the case analogous to the old writ of 
deceit. When this was first argued at the 
bar on the motion for a new trial, I confess 
I thought it reasonable that the action should 
lie; but, on looking into the old books for 
cases in which the old action of deceit has 
been maintained upon the false affirmation 
of the defendant, I have changed my opinion. 
The cases on this head are brought together 
in Broke, Abr. tit. "Deceit," pi. 29, and in 
Fitzh. Abr. I have likewise looked into Dan- 
vers, Kitchin, and Comyns, and I have not 
met with any case of an action upon a false 
affirmation, except against a party to a con- 
tract, and where there is a iDromise, either 
express or implied, that the fact is true, 
which is misrepresented: And no other case 
has been cited at the bar. Then if no such 
case has ever existed, it furnishes a strong 
objection against the action, which is brought 
for the first time for a supposed injury, which 
has been daily committed for centuries past. 
For I believe there has been no time, when 
men have not been constantly damnified by 
the fraudulent misrepresentations of others: 
and if such an action would have lain, there 
certainly has been, and wUl be, a plentiful 
source of litigation, of which the public are 
not hitherto aware. A variety of cases may 
be put; suppose a man recommends an es- 
tate to another, as knowing it to be of great- 
er value than it is; when the purchaser has 
bought it, he discovers the defect, and sells 
the estate for less than he gave; why may 
not an action be brought for the loss upon 
any principle that will support this action? 
And yet such an action has never been at- 
tempted. Or suppose a person present at 
the sale of an horse asserts that he was his 
horse, and that he knows him to be sound 
and sure footed, when in fact the horse is 
neither the one or the otner; according to 
the principle contended for by the plaintiffs, 
an action lies against the person present as 
well as the seller; and the purchaser has 
two securities. And even in this very case, 
if the action lies, the plaintiffs will stand in 
a peculiarly fortunate predicament, for they 
will then have the responsibility both of 
Falch and the defendant. And they will be 
in a better situation than they would have 
been if, in the conversation that passed be- 
tween them and the defendant, instead of 
asserting that Falch might safely be trusted, 
the defendant had said "if he do not pay for 
the goods, I will:" for then undoubtedly an 
action would not have lain against the de- 
fendant Other and stronger cases may be 
put of actions that must necessarily spring 



out of any principle, upon which this can be 
supported, and yet which were never thought 
of till the present action was brought. Up- 
on what principle is this act said to be an 
injury? The plaintiffs say, on the ground 
that, when the question was asked, the de- 
fendant was bound to tell the truth. There 
are cases, I admit, where a man is bound not 
to misrepresent but to tell the truth: but no 
such case has been cited, except in the case 
of conti-acts; and all the cases of deceit for 
mis-information may, it seems to me, be 
turned into actions of assumpsit. And so 
far from a person being bound in a case like 
the present to tell the truth, the books sup- 
ply me with a variety of cases in which 
even the contracting party is not liable for a 
misrepresentation. There are cases of two 
sorts in which, though a man is deceived, 
he can maintain no action. The first class of 
cases (though not analogous to the present) 
is where the affirmation is that the thing sold 
has not a defect which is a visible one: there 
the imposition, the fraudulent intent, is ad- 
mitted, but it is no tort The second head 
of cases is where the affirmation is (what is 
called in some of the books) a nude assertion; 
such as the party deceived may exercise his 
own judgment upon; as where it is matter 
of opinion, where he may make enquiries in- 
to the truth of the assertion, and it becomes 
his own fault from laches that he is deceived. 
1 Rolle, Abr. 101; Yel. 20; 1 Sid. 146; Cro. 
Jac. 3SG; Baily v. Merrell, 3 Bulst. 95. In 
Harvey v. Young, Yel. 21, J. S., who had 
a term for years, affirmed to J. D. that the 
term was worth £150 to be sold, upon which 
J. D. gave £150, and afterwards could not 
get more than £100 for it, and then brought 
his action; and it was alleged that this mat- 
ter did not iDrove any fraud, for it was only 
a naked assertion that the term was worth 
so much, and it was the plaintiff's folly to 
give credit to such assertion. But if the 
defendant had warranted the term to be of 
such a value to be sold, and upon that the 
plaintiff had brought It, it would have been 
otherwise; for the warranty given by the 
defendant is a matter to induce confidence 
and tnist in the plaintiff. This case, and the 
passage in 1 Rolle, Abr. 101, are recognized 
in 1 Sid. 14G. How then are the cases? 
None exist, in which such an action as the 
present has been brought; none, in which 
any principle applicable to the present case 
has been laid down to prove that it will lie; not 
even a dictum. But from the cases cited some 
principles may be extracted to shew that it 
cannot- be sustained; 1st, That what is fraud, 
which will support an action, is matter of 
law. 2dly. That in every case of a fraudu- 
lent mis-representation, attended with dam- 
age, an action will not lie even between con- 
tracting parties. 3dly. That if the assertion 
be a nude assertion, it is that sort of mis- 
representation, the truth of which does not 
lie merely in the knowledge of the defendant, 
but may be enquired into, and the plaintiff is 
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boimcl so to do; and he cannot recover a 
damage which he has suffered by his laches. 
Then let us consider how far the facts of the 
ease come within the last of these principles. 
The mi-s-repi-esentation stated in the decla- 
ration is respecting the credit of Falch; the 
defendant asserted that the plaintiffs might 
safely give him credit: hut credit to which 
a man is entitled is matter of judgment and 
opinion, on which different men might form 
different opinions, and upon which the plain- 
tiffs might form their own; to mislead which 
no fact to prove the good credit of Falch is 
falsely asserted. It seems to me therefore 
that any assertion relative to credit, especial- 
ly where the party making it has no interest, 
nor is in any collusion with the person re- 
specting whose credit the assei*tion is made, 
is like the case in Yelverton respecting the 
value of the term. But at any rate it is not 
an assertion of a fact peculiarly in the knowl- 
edge of the defendant "Whether Falch de- 
served credit depended on the opinion of 
many; for credit exists on the good opinion 
of many. Respecting this the plaintiffs 
might have enquired of others, who knew as 
much as the defendant; it was their favilt 
that they did not, and they have suffered 
damage by their own laches. It was owing 
to their own gross negligence that they gave 
credence to the assertion of the defendant, 
without taking pains to satisfy themselves 
that that assertion was founded in fact, as 
in the case of Baily v. Merrell, 3 Bulst. 95. 
I am therefore of opinion that this action is 
as novel in principle as it is in precedent, 
that it is against the principles to be collected 
from analogous cases, and consequently that 
it cannot be maintained. 

BULLER, J. The foimdation of this ac- 
tion is fraud and deceit in the defendant, and 
damage to the plaintiffs. And the question 
is whether an action thus founded can be sus- 
tained in a court of law. Fraud without 
damage, or damage without fraud, gives no 
cause of action: but where these two concur, 
an action lies. Per Croke, J., 3 Bulst. 95. 
But it is contended that this was a bare 
naked lie; that as no collusion with Falch is 
charged, it does not amount to a fraud; and, 
if there were any fraud, the natm-e of it Is 
not stated. And it was supposed by the 
counsel, who originally made the motion, that 
no action could be maintained, unless the de- 
fendant, who made this false assertion, had 
an interest in so doing. I agree that an ac- 
tion cannot be supported for telling a bare 
naked lie: but that I define to be, saying a 
thing which is false, knowing or not knowing 
It to be so, and without any design to injure, 
cheat, or deceive, another pei-son. Every de- 
ceit comprehends a lie; but a deceit is more 
than a lie on account of the view with which 
it is practised, its being coupled with some 
dealing, and the injury which it is calculated 
to occasion, and does occasion to another per- 
son. Deceit is a very extensive head in the 



law; and it will be proper to take a shoi't 
view of some of the cases which have ex- 
isted on the subject, to see how far the courts 
have gone, and what are the principles upon 
which they have decided. I lay out of the 
question the case in 2 Cro. Jac. 19G: and all 
otlier cases which relate to freehold interests 
in lands: for they go on the special reason 
that the seller cannot have them without 
title, and the buyer is at his peril to see it. 
But the cases cited on the part of the defend- 
ant, deserving notice, are Yel. 20; Carth. 90; 
Salk. 210. The first of these has been fully 
stated by my brother Grose: but it is to be 
obseiwed that the book does not affect to give 
the reasons on which the court delivered their 
judgment: but it is a case quoted by counsel 
at the bar, who mentions what was alleged 
by counsel in the other case. If the court 
went on a distinction between the words 
"warranty" and "affirmation," the case is not 
law; for it was rightly held by Holt, C. J., 
in the subsequent cases, and has been uni- 
formly adopted ever since, that an affirmation 
at the time of a sale is a warranty, provided 
it appear, on evidence to have been so intend- 
ed. But the true ground of that determina- 
tion was that the assertion w.is of mere mat- 
ter of judgment and opinion; of a matter of 
which the defendant had no particular knowl- 
edge, but of which many men will be of many 
minds, and which is often governed by whim 
and caprice. Judgment, or opinion, in such 
case implies no knowledge. And here this 
case differs materially from that in Yelver- 
ton; my brother Grose considers this asser- 
tion as mere matter of opinion only: but I 
differ from him in that respect. For it is 
stated on this record that the defendant knew 
that the fact was false. The case in Yulv. 
admits that, if there had been fraud, it would 
have been otherwise. The case of Crosse v. 
Gardner, Carth. 90, was upon an affirmation 
that oxen which the defendant had in his 
possession and sold to the plaintiff" were his, 
when in truth they belonged to another per- 
son. The objection against the action was 
that the declaration neither stated that the 
defendant deceitfully sold them, or that he 
knew them to be the property of another per- 
son; and a man may be mistaken in his 
property and right to a thing without any 
fraud or ill intent. Ex concessis therefore if 
there were fraud or deceit, the action would 
lie: and knowledge of the falsehood of the 
thing asserted is fi'aud and deceit. But not- 
withstanding these objections the com't held 
that the action lay, because the plaintiff' had 
no means of knowing to whom the property 
belonged but only by the possession. And in 
Cro. Jac. 474, it was held that affirming them 
to be his, knowing them to be a stranger's, 
is the offence and cause of action. The case 
of Medina v. Stoughton, 1 Salk. 210, in the 
point of decision, is the same as Crosse v. 
Gardner; but there is an obiter dictum of 
Holt, 0. J., that where the seller of a personal 
thing is out of possession it is otherwise, for 
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there may be room to question tbe seller's 
title, acJ caveat emptor in such case to have 
an express warranty or a good title. This 
distinction by Holt is not mentioned by Lord 
Raymond (page 593), who reports the same 
case: and if an afflrination at the time of sale 
be a warranty, I cannot feel a distinction be- 
tween the vendor's being in or out of posses- 
sion. The thing is bought of him, and in con- 
sequence of his assertion: and if there be any 
difference, it seems to me that the case Is 
strongest against the vendor when he is out 
of possession, because then the vendee has 
nothing but the warranty to rely on. These 
cases then are so far from being authorities 
against the present action, that they shew 
that, if there be fraud or deceit, the action 
will lie; and that knowledge of the falsehood 
of the thing asserted is fraud and deceit. 
Collusion then is not necessary to constitute 
fraud. In the case of a conspiracy, there 
must be a collusion between two or more to 
support an indictment: but if one man alone 
be guilty of an offence, which, if practised by 
two, would be the subject of an indictment 
for a conspiracy, he is civilly liable in an ac- 
tion for reparation of damages at the suit of 
the person injured. That knowledge of the 
falsehood of the thing asserted constitutes 
fraud, though there be no collusion, is further 
proved by the case of Risney v. Selby, 1 Salk. 
211, where, upon a treaty for the purchase of 
an house, the defendant fraudulently affirmed 
that the rent was £30 per annum, when it 
was only £20 per annurn, and the plaintiff 
had his judgment: for the value of the rent is 
a matter which lies in the private knowledge 
of the landlord and tenant, and if they affirm 
the rent to be more than it is, the purchaser 
is cheated and ought to have a remedy for it. 
No collusion was there stated, nor does it ap- 
pear that the tenant was ever asked a ques- 
tion about the rent, and yet the purchaser 
might have applied to him for information; 
but the judgment proceeded wholly upon the 
ground that the defendant knew that what he 
asserted was false. And by the words of the 
book it seems that, if the tenant had said the 
same thing, he also would have been liable to 
an action. If so, that would be an answer to 
the objection that the defendant in this case 
had no interest in the assertion which he 
made. But I shall not leave this point on the 
dictum or inference which may be collected 
from that case. If A. by fraud and deceit 
cheat B. out of £1000, it makes no difference 
to B. whether A., or any other person, pock- 
ets that £100. He has lost his money and if 
he can fix fraud upon A., reason seems to 
say that he has a right to seek satisfaction 
against him. Authorities are not wanting on 
this point. 1 RoUe, Abr. p. 91, pi. 7. 

If the vendor affirm that the goods are the 
goods of a stranger his friend, and that he 
had authority from him to sell them, and up- 
on that B. buys them, when in truth they are 
the goods of another, yet if he sell thorn 
fraudulently and falsely on this pretence of 



authority, though he do not warrant them, 
and though it be not averred that he sold 
them knowing them to be the goods of the 
stranger, yet B. shall have an action for this 
deceit. It is not clear from this case whether 
the fraud consisted in having no authority 
from his friend, or in knowing that the goods 
belonged to another person: what is said at 
the end of the case only proves that "falsely" 
and "fraudulently" are equivalent to "know- 
ingly." If the ffi-st were the fact in the case, 
namely, that he had no authority, the case 
does not apply to this point: but if he had au 
authority from his friend, whatever the goods 
were sold for his friend was entitled to, and 
he had no interest in them. But however 
that might be, the next case admits of no 
doubt. For In 1 Rolle, Abr. p. 100, pi. 1, it 
was held that if a man acknowledge a fine in 
my name, or acknowledge a judgment in au 
action in my name of my land, this shall bind 
me forever; and therefore I may have a 
writ of deceit against him who acknowledged 
it. So if a man aclinowledge a recognizance, 
statute-merchant, or staple, there is no foun- 
dation for supposing that in that case the 
person acknowledging the fine or judgment 
was the same person to whom it was so ac- 
knowledged. If that had been necessary, it 
would have been so stated; but if it were not 
so, he who acknowledged the fine had no in- 
terest in it. Again, in 1 Rolle, Abr. p. 95, 
pi. 25, it is said, if my servant lease my land 
to another for years, reserving a rent to me, 
and to persuade the lessee to accept it, he 
promise that he shall enjoy the land without 
incumbrances, if the land be incumbered, &c. 
the lessee may have an action on the case 
against my servant, because he made an ex- 
press warranty. Here then is a case in 
which the party had no interest whatever. 
The same case is reported in Cro. Jac. 425, 
but no notice is taken of this point; probably 
because the reporter thought it immaterial 
whether the warranty be by the master or 
servant. And if the waiTanty be made at the 
time of the sale, or before the sale, and the 
sale is upon the faith of the warranty, I can 
see no distinction between the cases. The 
gist of the action is fraud and deceit, and if 
that fraud and deceit can be fixed by evidence 
on one who had no interest in his iniquity, it 
proves his malice to be the greater. But it 
was objected to this declaration, that, if 
there were any fraud, the nature of it is not 
stated: To this the declaration itself is so 
direct an answer, that the case admits of no 
other. The fraud is that the defendant pro- 
cm'ed the plaintiffs to sell goods on credit to 
one whom they would not otherwise have 
trusted, by asserting that which he knew to 
be false. Here then is the fraud, and the 
means by which it was committed; and it 
was done with a view to enrich Falch by em- 
poverishing the plaintiffs, or, in other words, 
by cheating the plaintiffs out of their goods. 
The cases which I have stated, and Sid. 146, 
and 1 Keb. 522, prove that the declaration 
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states more than is necessary; for fraudu- 
lenter without sciens, or sciens witliout fraud- 
uleiiter, would be sufficient to svipport the ac- 
tion. But, as jSli". J. Twisden said in tliat 
ease, the fraud must be proved. The asser- 
tion alone will not maintain the action; but 
the plaintiff must go on to prove that It was 
false, and that the defendant knew it to be 
so: by what means that proof is to bo made 
out in evidence need not be stated in the dec- 
laration. Some general arguments were 
urged at the bar to shew that mischiefs and 
inconveniences would arise if this action 
were sustained; for if a man, who is aslied a 
question respecting another's responsibility, 
hesitate or is silent, he blasts the character of 
the ti-adesman: and if he say that he is in- 
solvent, he may not be able to prove it. But 
let us see what is contended for: it is noth- 
ing less than that a man may assert that 
which he linows to be false, and thereby do 
an everlasting injui-y to his neighbour, and 
yet not be answerable for it. This is as re- 
pugnant to law, as it is to morality. Then it 
is said that the plaintiffs had no right to ask 
the question of the defendant. But I do not 
agree in that; for the plaintiffs had an inter- 
est in knowing what the credit of Falch was. 
It was not the inquiry of idle curiosity, but 
it was to govern a very extensive concern. 
The defendant undoubtedly had his option to 
give an answer to the question or not: but he 
gave none, or said he did not know, it is im- 
possible for any court of justice to adopt the 
possible inferences of a suspicious mind as a 
ground for grave judgment All that is re- 
quired of a person in the defendant's situa- 
tion is that he shall give no answer, or that, 
if he do, he shall answer according to the 
tnith as far as he knows. The reasoning in 
the case of Coggs v. Bernard, 1 Salk. 26, 
which was cited by the plaintiff's counsel, is 
I think very applicable to this part of the 
case. If the answer import insolvency, it is 
not necessary that the defendant should be 
able to prove that insolvency to a jury; for 
the law protects a man in giving that answer, 
if he does it in confidence and without malice. 
Xo action can be maintained against him for 
giving such an answer, unless express malice 
can be proved. From the circumstances of 
the law giving that protection, it seems to fol- 
low, as a necessary consequence, that the law 
not only gives sanction to the question, but 
requires that, if it be answered at all, it shall 
be answered honestly. There is a case in the 
books which, though not much to be relied 
on, yet serves to shew that this kind of con- 
duct has never been thought Innocent in 
Westminster Hall. In Rex v. Gunston, 1 
Strange, 583, the defendant was indicted for 
pretending that a person of no reputation 
was Sir J. Thomycraft, whereby the prosecu- 
tor was induced to trust him; and the court 
refused to grant a certiorari, unless a special 
ground were laid for it. If the assertion in 
that case had been wholly innocent, the court 
would not have hesitated a moment How 



indeed an indictment could be maintained for 
that, I do not well understand; nor have I 
learned what became of it. The objection to 
the indictment is that it was merely a private 
injury: but that is no answer to an action. 
And if a man vrill wickedly assert that which 
he knows to be false, and thereby draws his 
neighbor into a heavy loss, even though it be 
under the specious pretence of serving his 
fiiend, I say "ausis talibus istis nou jura sub- 
scrviunt." 

ASHHURST, J. The objection in this case, 
which is to tlie third count in the declaration, 
is that it contains only a bare assertion, and 
does not state that the defendant had any 
interest, or that he colluded with the other 
party who had. But I am of opinion that the 
action lies not'svithstanding this objection. It 
seems to me that the rule laid down by Croke, 
J., In Kaily v. ilerreU, 3 Bulst 95. is a sound 
and solid principle, namely, that fraud 
without damage; or damage without fraud, 
will not found an action; but where both 
concur an action will lie. The principle is 
not denied by the other judges, but only the 
application of it, because the party injured 
there, who was the carrier, had the means of 
attaining certain knowledge in his own pow- 
er, namely, by weighing the goods; and there- 
fore it was a foolish credulity against which 
the law will not relieve. But that is not the 
case here, for it is expressly charged that the 
defendant knew the falsity of the allegation, 
and which the jury have found to be true: 
but non constat that the plaintiffs knew it, 
or had any means of knowing it, but trusted 
to the veracity of the defendant. And many 
reasons may occur why tlie defendant might 
know that fact better than the plaintiffs; as If 
there had before this event subsisted a part- 
nership between him and Falch, which had 
been dissolved: but at any rate it is stated 
as a fact that he knew it It is admitted that 
a fraudulent affirmation, when the party 
making it had an interest, is a ground of ac- 
tion, as in Risney v. Selby, 1 Salk. 211, which 
was a false affirmation made to a purchaser 
as to the rent of a farm which the defendant 
^vas in treaty to sell to him. But It was ai-- 
gued that the action lies not unless where the 
party making it has an interest, or colludes 
with one who has. I do not recollect that any 
case was cited which proves such a position: 
but if there were any such to be found, I should 
rot hesitate to say that it could not be law; 
for I have so great a venerauon for the law 
as to suppose that nothing can be law which 
is not founded in common sense or common 
honesty. For the gist of the action is the 
injury done to the plaintiff, and not whether 
the defendant meant to be a gainer by it: 
what is it to the plaintiff whether the defend- 
ant was or was not to gain by it; the injury 
to him is the same. And it should seem that 
it ought more emphatically to lie against him, 
as the malice is more diabolical, if he had not 
the temptation of gain. For the same rea- 
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son it cannot be necessary that tlie defendant 
should collude with one who has an interest. 
But if collusion were necessary, there seems 
all the reason in the world to suppose both in- 
terest and collusion from the nature of the 
act; for it is to be hoped that there is not to 
be found a disposition so diabolical as to 
prompt any man to injure another without 
benefiting himself. But it is said that if this 
be determined to be law, any man may have 
an action brought against him for telling a 
lie, by the crediting of which another happens 
eventually to be injured. But this conse- 
quence by no means follows; for in order to 
make it actionable it must be accompanied 
with the circumstances averred in this count, 
namely, that the defendant, "intending to de- 
ceive and defraud the plaintiffs, did deceit- 
fully encourage and persuade them to do the 
act, and for that purpose made the false 
affirmation, in consequence of which they did 
the act." Any lie accompanied with those 
circumstances I should clearly hold to be the 
subject of an action: but not a mere lie 
thrown out at random without any intention 
of hurting any body, but which some person 
was foolish enough to act upon; for the 
quo animo is a great part of the gist of the 
action. Another argument which had been 
n.ade use of is that this is a new case, and 
that there is no precedent of such an action. 
Where cases are new in their principle, there 
I admit that it is necessary to have recourse 
to legislative interposition in order to remedy 
the grievance: but where the case is only 
new in the instance, and the only question Is 
upon the application of a principle recognized 
in the law to such new case, it will be just as 
competent to courts of justice to apply the 
principle to any case which may arise two 
centuries hence as it was two centuries 
ago: If it were not, we ought to blot out of 
our law books one fourth part of the cases 
that are to be found in them. The same ob- 
jection might in my opinion have been made 
with mucli greater reason in the case of Coggs 
V. Bernard, 1 Salk. 26, for there the de- 
fendant, so far from meaning an injury, 
meant a kindness, though he was not so 
careful as he should have been in the exe- 
cution of what he undertook. And indeed 
the principle of the case does not in my opin- 
ion seem so clear as that of the case now 
before us, and yet that case has already 
been received as law. Indeed one great 
reason perhaps why this action has never 
occurred may be that it is not likely that such 
si>ecies of fraud should be practised un- 
less the party is In some way interested. 
Therefore I think the rule for arresting the 
judgment ought to be discharged. 

LORD KENYON, C. J. I am not desirous 
of entering very fully into the discussion of 
this subject, as the argument comes to me 
quite exhausted by what has been said by my 
brothers. But still I will say a few words as 
to the grounds upon which my opinion is 



formed. All laws stand on the best and 
broadest basis which go to enforce moral and 
social duties. Though indeed it Is not every 
moral and sociaJl duty the neglect of which 
is the ground of an action. For there are, 
which are called in the civil law, duties of im- 
perfect obligation, for the enforcing of which 
no action lies. There are many cases where 
the pure effusion of a good mind may induce 
the performance of particular duties, which 
yet cannot be enforced by municipal laws. 
But there are certain duties, the non-perform- 
ance of which the jurisprudence of this coun- 
try has made the subject of a civil action. 
And I find it laid down by the Lord Chief 
B. (Com. Dig. tit. "Action upon the Case for 
a Deceit," A, 1), that "an action upon the case 
for a deceit lies when a man does any deceit 
to the damage of another." He has not in- 
deed cited any authority for his opinion; 
but his opinion alone is of great authority: 
since he was considered by his cotemporaries 
as the most able lawyer in Westminster Hall. 
Let, us however, consider whether that propo- 
sition is not supported by the invariable prin- 
ciple In all the cases on this subject. In 3 
Bulst. 95, it was held by Croke, J., that "fraud, 
without damage, or damage without fraud, 
gives no cause of action: but where these 
two do concur, there an action lieth." It Is 
true, as has been aready observed, that the 
judges were of opinion in that case that the 
action did not lie on other grounds. But 
consider what those grounds .were. Dod- 
derldge, J., said: "If we shall give way to this, 
then every carrier would have an action upon 
the case: but he shall not have an action for 
this, because it is merely his own default that 
he did not weigh it." Undoubtedly where the 
common prudence and caution of man are 
sufficient to guard him, the law will not 
protect him in his negligence. And in 
that case, as reported in Cro. Jac. 386, the 
negligence of the plaintiff himself was the 
cause for which the court held that the ac- 
tion was not maintainable. Then how docs 
the principle of that case apply to the present? 
There are many situations In life, and partic- 
ularly in the commercial world, where a majQ 
cannot by any diligence inform himself of 
the degree of credit which ought to be giveu 
to the persons with whom he deals; in which 
cases he must apply to those whose sources 
of intelligence enable them to give that in- 
formation. The law of prudence leads him 
to apply to them, and the law of morality 
ought to induce them to give the information 
required. In the case of Bulstrodc the car- 
rier might have weighed the goods himself: 
but in this case the plaintiffs had no means of 
knowing the state of Falch's credit but by an 
application to his neighbours. The same ob- 
servation may be made to the cases cited by 
the defendant's counsel respecting titles to 
real property. For a person does not have 
recoui-se to common conversations to know 
the title of an estate which he is about to pur- 
chase: but he may inspect the title deeds; 
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and he does not use common prudence If he 
rely on any other security. In the case in 
Bulstrode tlie court seemed to consider that 
damnum and injuria are the grounds of this 
action; and they all admitted that if they had 
existed in that case, the action would have 
lain there: for the rest of the judges did not 
controvert the opinion of Crolve, .T., but de- 
nied the application of it to that particular 
case. Then it was contended here tliat the 
action cannot be maintained for telling a 
naked lie: but that proposition is to be taken 
sub modo. If indeed no injm'y is occasioned 
by the lie, it is not actionable: but if it be 
attended with a damage, it then becomes the 
subject of an action. As calling a woman a 
whore, if she sustain no damage by it, _is not 
actionable: but if she lose her marriage by it, 
then she may recover satisfaction in damages. 
But in this case the two gi-ounds of the action 
concur: here aro both the damnum et injuria. 
The plaintiffs applied to the defendant tell- 



ing him that tliey were going to deal with 
Falch, and desiring to be informed of his 
credit, when the defendant fraudulently, and 
knowing it to be otherwise, and with a design 
to deceive the plaintiffs, made the false af- 
firmation which is stated on the record, by 
which they sustained a considerable damage. 
Then can a doubt be entertained for a mo- 
ment but that this is injurious to the plain- 
tiffs? If this be not an injuiy, I do not know 
how to define the word. Then as to the ioss, 
this is stated in the declaration, and found Ijy 
the verdict. Several of the words stated in 
this declaration, and particularly "fraudu- 
lenter," did not occur In several of the cases 
cited. It is admitted that the defendant's 
conduct was highly immoral, and detrimental 
to society. And I am of opinion that the ac- 
tion is maintainable on the grounds of deceit 
in the defendant and injui-y and loss to the 
plaintiffs. 
Rule for arresting the judgment discharged. 
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FOOT V. CARD. 

(18 Atl. 1027, 58 Conn. 1.) 

Supreme Court of Errors of Connecticut. 
Sept. 13, 1889. 

Case reserved from superior court, New 
Hiiven county. 

Action by Laura L. Toot against Maria D. 
C;ird, for alienation of the affection of plain- 
tiff's liusband and loss of Ills society. 

C. H. Fowltr, for plaintiff. C. S, Hamil- 
ton, for defendant. 

PARDEE, J. The plaintiff ajleges that in 
the year 1872 she was living happily with, 
and in the enjoyment of the conjugal affec- 
tion and society of, her husband, Enos Foot; 
that in that year the delVndant, by her art-s, 
blandishments, and persuasion, induced the 
said Enos Eoot to begin, and from thence 
hitliertotocontinue, an adulterousintercourse 
with her; and thatshc tlierel)y alienated from 
the plaintiff his conjugal affection, induced 
him to deny to her his conjugal society, and 
persuaded him to abandon her. She asks 
damages for these injuries. The defendant 
pleads in abatement that the plaintiff and her 
husband are still living together, and that 
he slioukl have been made co-plaintiff. Tiie 
plaintiff, demurring to this plea, admits, for 
the purpose of the question before us, that 
she is still living with her husband. Vox 
further defense, the defendant demurs to the 
compliant as follows: "(1) The matters and 
allef;ations contained in the plaintiff's com- 
plaint are insutficient in the law to constitute 
any cause of action against the defendant. 
(2) Because it is alleged in said complaint, 
and appears therefrom, Ihiit the plaintilf is a 
raanied woman, the wife of one Enos Foot, 
and has been the wifeof said Enos ever since 
the year 1872, and for many 3'ears previous 
thereto, and, as such married woman, she 
cannot, either alone or jointly with said Enos, 
her husband, maintain this action; nor can 
she, as such married woman, maintain any 
action for any of the supposed causes of ac- 
tion set forth in the complaint; nor can she, 
as such married woman, recover any damages 
against this defendant for any of tlie acts al- 
leged to have been done in the complaint, or 
for the money so alleged to liave been ex- 
pended, as therein set fortli; nor has she, as 
such wife, any claim or cause of action against 
the defendant for any of the alleged acts set 
foith in the complaint. (3) The relation of 
husband and wife does not ^ive the plaintiff 
any cause of action at law for any of the al- 
leged acts set forth in the complaint. (4) 
Tlie plaintilf has no right, title, or interest in 
the supposed causes of action set forth in the 
complaint. (5) The alleged acts set forth in 
the complaint could only liave been done by 
the voluntary a-^sistance and co-operation of 
the said Enos Foot; and for his immoral con- 
duct the defendant is not liable to the plaintiff. 
(6) No legal cause of action could accrue from 
the facts set forth in the ciunpbiint, because 
it appears that the said Enos, the plaintiff's 



said husband, was equally guilty with the de- 
fendant in the doing of the alleged acts. (7) 
The plaintiff alone cannot maintiiin this ac- 
tion; but the said Enos is a necessary party 
to this action, if any cause of action exists. 
(8) It does not appear from said complaint 
that the supposed wrongs and injuries whicli 
the plaintilf is said to have suffered resulted 
from acts of the defcnd.int; but it does ap- 
pear that the same, if any there are, re- 
sulted directly from the voluntary, immoral, 
and adulterous conduct of the said Enos 
Foot. (9) \o action for criminal conversation 
is at common law maintainable by a married 
womiin againstanother woman; and it is not 
alleged, and does not appeal-, that this pre- 
tended action is founded upon any statute 
authorizing it; and there is in fact no statute 
authorizing it." For the sole i)urpose of 
testing the snlHciency of the pleadings the 
defendant admits by her demurrer tluit from 
1872 to this present time she has alienated 
from the plaintiff the conjugal affection of her 
husband, induced him to withhold from her 
his conjugal society, and herself has since 
lived in continual adultery with him. She 
denies, however, that the law has any form 
or mode of redress for this wrong. The casu 
is reserved for tlie advice of this court as to 
the judgment to be rendered. 

So far forth as the husband is concerned, 
from time immemorial the law has regarded 
his right to the conjugal affection and socie- 
ty of his wife as a valuable property, and 
has compelled the man who has injured it to 
make compensation. Whatever inequalities 
of right as to property may result from the 
miirnage contract, husband and wife are 
equal in rights in one respect, namely, each 
owes to the other the fullest possible nieasiiie 
of conjugal affection and society, ■the hus- 
band to the wife all that the wife owes to 
hitn. Upon princi|ile, this right in the wife 
is equally valuable to her, as property, as is 
that of the husband to him. Her right being 
the same as his in kind, degree, and value, 
there would seem to be no valid reason why 
the law should deny to her the redress which 
it affords to him. But, from time to time, 
courts, not denying tlie right of the wife in 
this regard, not denying that it could be in- 
jured, have nevertheless declared that the 
law neither would nor could devise and en- 
force any form of action by which she might 
obtain damages. In 3 131. Comm. 143, the 
reason for such denial is thus stated: "The 
inferior hath no kind of pro[ieity in the com- 
pany, care, or assistance of the superior, as 
the superior is held to have in those of the 
inferior; therefore the inferior can suffer no 
loss or injury." Inasmuch as, by universal 
consent, it is of the essence of every mar- 
riage contract that the parties thereto shall, in 
regard to this particular matter of conjugal 
soc.etyand affection, stand upon an equality, 
we are unable to And any support for the de- 
nial in this reason ; and, tlie right, the injury, 
and the consequent damage being admitted, 
then comes into operation another rule. 
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namely, that the law will permit no one to 
obtain redress for wrong except by its instru- 
mentality; and it will furnish a mode for ob- 
taining iideqiiate rediess for every writng. 
This rule, lying at tlie foumlation of all law, 
is more potent tlian, and takes precedence of, 
tilt' reason that tlie wife is in this regard 
witliout Ihep.ile of the law becans:' ol' h^r in- 
feriority. In Lynch v. Knight, 9 H. L. Cas. 
58;', the wife, with whom the husband was 
joined for conformity, complained that the 
defendant, a man, had alienatwl from lier tlie 
conjugal affection of her husband, and de- 
prived her of Ills conjugal society, by falselv 
asserting to him that she liad lieen guilty of 
nncliaste conduct; and asked damages. The 
defendant had judgment for the reason that 
the couit was of opinion that tlie statement 
by tlie defendant to the liusband did not, as 
a fact, occasion the alienation of affection 
and eonsepient separation complained of. 
In dismissing the case for this reason, the 
lord chancellor said: "Although this is a 
case of first Impression, if it can be shown 
th:it there is presented to us a case of 
loss and injury from the act cimiplained of, 
we are bonnd to say that this action lies. 
Xor can I allow that the los'; of consortium, 
or conjugal society, can give a cause of ac- 
tion to the husband alone. * * * The 
loss of conjugal society is not ,1 pecuniary 
loss, but I think it may be a loss which the 
law may recognize to the wife as well as to 
the husliand." Lord CuAN worth said: "In 
the view I take of this case, I do not feel 
c.iUed upon to express a decided opinion on 
tliis point. I believe your lordships are not 
all agreed on it; and I will therefore only say 
tliat 1 am strongly inclined to think that the 
view taken by my late noble friend [the lord 
chancellor] was correct." Wherever there is 
a valuable right, and an injury to it, with 
consequent damage, the obligation is upon the 
law to devise and enforce such form and mode 
of redress as will make the most complete 
reparation. A technicality must not be per- 
mitted to work a denial of justice. The de- 
fendant has no possible interest in requiring 
the husband to lie co-plaintiff, other than that 
she should have security for her costs in this 
suit, and he protected from a second judg- 
ment upon the same cause of action in his 
name. As she is in no danger of a second 
ju Ignient, and can compel the plaintiff to 
give security for costs, it is simply an empty 
technicality which she here interposes There 
are good reasons for the rule that the hus- 
band should join in a complaint for damages 
resulting from an injury to the person, prop- 
erty, reputation, or feelings of the wife in 
every case otherthan that before us. When- 
ever, in any of these, she suffers, presumably 
he suffers. He has a direct pecuniary inter- 
est in the result, and the defendant is entitled 
to protection from a second judgment. But 
in the case before us it is the pith and mar- 
row of the complaint that, in alienating the 
liusband's conjugal affection from (he wife, 
in inducing hiui to deny his conjugal society 



to her, in persuading him to give his adulter- 
ous affections and society to the defendant, 
the latter has inflicted upon the plaintiff an 
injury by which, from the nature of the case, 
it is impossible for the husband to suffer in- 
jury; for which it is impossible for him to 
ask redress, either for himself or for his wife. 
To ask in his name woiil.l be to plant the 
seeds of death in the cause at the outset; and 
the law does not compel those who have suf- 
fered wrong so to ask for redress as to insure 
denial. In a case of this kind the wife can 
only ask fordamages by and for herself. The 
law cannot. make redress otherWiSe than to 
her solely, apart from all others, especially 
apart from her husband; for im theory of the 
law as to the merger of the rights of the wile 
in tho-e of the husband could include her 
right to his conjugal atfection and society. 
Although all other debts and rights to her 
minht go to him, there yet remained this par- 
ticular debt from him to her, absolutely alone, 
and beyond the reach of the law of merger. 
So long as she, on her part, kept the marriage 
contract, no interest in this right can be 
taken from her. The husband cannot ac- 
quire any interest in it. She cannot transfer 
any. Of legal necessity, therefore, dama'^es 
for injury to this right must be to her solely. 
If the law should perraitthehusband to share 
therein, it would be to the extent of such 
share to deny justice. This the law may not 
do. Moreover, even if it be so that ujioii the 
recovery of damages by the wife for this in- 
jury to her sole right the law would give to 
the husband the custody thereof as her trus- 
tee, that would not be a sufficient answer to 
the action in its present form. 

It is the contention of the defendant that 
the admission by the plaintiff that she and 
her husband are still living together is an ad- 
mission that she now has and enjoys all that 
the marriage contract can, or intended to, se- 
cure to her, and that slie has neither in law 
nor in fact suffered any injury. But this ad- 
mission is to be consideied in the light of 
that made by the defendant, namely, that she 
has, during the last lo years, lived in contin- 
ual adulterous intercourse with tlie husband, 
— an intercourse procured by her inrtuence 
over him. Upon this admission, it becomes 
certain that whatever may have been the 
measure or quality of the remnant of conju- 
gal affection and society permitted to the 
plaintiff by the defendant, as a matter of fact, 
and of law as well, the plaintiff has been de- 
prived of the conjugal affection and society 
which the marriage contract entitled her to 
enjoy and required her husband to give; and 
that a valuable right, absolutely sole in her, 
and inca[)able of division, lias been injured. 
It is not a prerequisite to the right of the 
plaintiff to maintain this suit in her own 
name that she should have been abandoned 
by lier husband in the literal sense, nor that 
she should have actually separated herself 
from him by or without a decree of divorce. 
If she has suffered the wrong complained of, 
her right to redress is absolute. It cannot be 
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made to depend upon any of these conditions. 
As long as she keeps her marriage contract, 
so long she has the right to the conjugal so- 
ciety and affection of her husband. Possibly, 
she may regain these. This possibility is her 
valuable right. The defendant may not de- 
mand that she shall sacrifice it lor the future, 
as tlie price of redress for inj uries in the past. 
Upon the pleadings, there is a valuable right 
in the wife solely, and an injury thereto, for 



which damages must be given to her solely, 
notwithstanding the fact that she is living 
with her husband; therefore the law cannot 
ref pse its assistance. The rules of law which 
tlie defendant invokes for her protection are 
not applicable to the case. The superior 
court is advised that the complaint is sulB- 
cient, and that the plea in abatement is in- 
sufficient, lu this opinion the other judges 
concurred. 
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HUTOHINS V. HUTCHINS et aL 

(9 Hill, IM.) 
Supreme Court of New York. 1S45. 

On demurrer to tlie declaration. The first 
count was in these words: "For that where- 
as, the said defendants [Benjamin B. Hutch- 
ins, Daniel Strang and Sarah, his wife; 
James W. Wilde and Caroline, his wife], 
heretofore, to wit: on the first day of Janu- 
ary, 1S42, and at sundry times previous 
thereto, at Fishkill, to wit: at the town of 
Poughkeepsie in the county of Dutchess, did 
fraudulently combine, confederate and con- 
spire with each other maliciously and for 
the purpose of enhancing their own interest 
in the estate of Benjamin Hutchins, the fa- 
ther of the said plaintiff, now deceased (then 
residing at Fishkill in said county, and 
being a person of advanced age, and weak 
and feeble in body and mind, and incapable 
of transacting business), and for the purpose 
of injuring and defrauding the said plaintifl: 
of his rights which otherwise would have 
accrued to him as devisee of the said Ben- 
jamin Hutchins, under his will duly made 
and executed, bearing date the 10th day of 
November, 1S2S, at which time said Benja- 
min Hutchins was in the full enjoyment and 
possession of his mental faculties, as was 
well known to the said defendants, and to 
induce and prevail upon the said Benjamin 
Hutchins to revoke his said will, and make 
and execute another will, whereby the said 
plaintiff would be wholly deprived of the 
benefits and rights that would otherwise 
have accrued to him under said first men- 
tioned will; and the said defendants then 
and there did, by so fraudulently, malicious- 
ly and wrongfully combining, confederating 
and conspiring together, and by means of 
fraud, deceit, falsehood and misrepresenta- 
tion, and by falsely representing to the said 
Benjamin Hutchins, in conversation, 'that 
the said plaintiff was getting all his, said 
' Benjamin's, money away, and spending it on 
his, the said plaintiff's, sons; that the said 
plaintiff was embezzling his, the said Benja- 
min's, money, and putting it out with his 
own, etc. ; and that the ^aid plaintiff was 
mortgaging his, the said Benjamin's, land, 
and would ruin him, the said Benjamin, so 
that he would have to go to the county 
house,' all which said representations were 
unfounded, untrue and malicious, did pre- 
vail upon and induce the said Benjamin 
Hutchins to make and execute another will 
prepared by them, the said defendants, for 
that purpose, thereby revoking said first 
mentioned will; and the said Benjamin 
Hutchins did, after so making and executing 
the said last mentioned will, depart this life; 
and the said last mentioned will was, after 
the said Benjamin's decease, and before the 
commencement of this suit, duly proved be- 
fore the surrogate of the county of Dutchess; 
whereby the said plaintiff was wholly de- 



prived of the Interest, benefits and rights 
that otherwise would have accrued to'' him 
under the first mentioned will, had the same 
remained valid and unrevoked," etc. 

The second count was like the first, ex- 
cept in the following particulars: it recited a 
clause of the first will by which the said 
Benjamin Hutchins devised a farm to the 
plaintiff, known as the Ackerman farm, con- 
sisting of 151 acres; and charged the de- 
fendants with having falsely represented to 
the said Benjamin, by letters which they 
caused to be written and sent, that the plain- 
tiff pretended to have a large account against 
him, suflicient to absorb the whole of his es- 
tate, which was to be presented after his 
decease, for the purpose of depriving the 
other children of their just shares, etc.; by 
means whereof "the said defendants aid 
thereby prevail upon and induce the said 
Benjamin to execute a will prepared by the 
said defendants, a part wliereof relating to 
the plaintiff is in substance as follows, to 
wit: And whereas, it hath been represented 
to me that my son William has an extrava- 
gant account against my estate, it is my 
will that if he brings any more accounts 
against my estate than the rent of the farm 
he lives on, then that he have no part of my 
estate, and that such part that might come 
to him be equally divided among the rest of 
my children and their heirs; by which said 
last mentioned will the said above mentioned 
devise of the said Ackerman farm was whol- 
ly omitted, and the said first mentioned will 
was revoked," etc. 

The third count alleged that the defend- 
ants induced the said Benjamin to revoke 
his first Avill, etc., by falsely representing to 
him that the plaintiff was a thief, a liar, a 
person not to be trusted, etc. In other re- 
spects the count was substantially like the 
first. 

The defendant Benjamin B. Hutchins de- 
murred to the declaration, and the plaintiff 
joined in demurrer. 

F. M. Haight, for plaintiff. S. Stevens, for 
defendant B. B. Hutchins. 

NELSON, C. J. The allegation of a con- 
spiracy between the defendants for the pur- 
pose and with the intent of committing the 
wrong complained of in the several counts of 
the declaration, is of no importance so far 
as respects the cause and ground of the ac- 
tion. A simple cons])iracj', however atro- 
cious, unless it resulted in actual damage to 
the party, never was the subject of a civil 
action; not even ^when the old form of a 
writ of conspiracy, in its limited and most 
technical character, was in use. Then, in- 
deed, the allegation of a conspiracy was ma- 
terial and substantive, because, unless esiab- 
lished by the proof, the plaintiff failed; as it 
was essential that the verdict should be 
against two at least in order to be upheld. 
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The wrft of conspiracy, technically speak- 
ing, did not lie at common law in any case, 
except where the conspiracy was to indict 
the party either of treason or felony, by 
which his life was in danger, and he had 
been acquitted of the indictment by verdict 
All the other cases of conspiracy in the books 
were but actions on the case; and though 
it was usual to charge the conspiracy in the 
declaration, the averment was immaterial, 
and need not be proved. The action could 
always be brought against one defendant; 
or, if brought against more, one might be 
found guilty, and the rest acquitted. Savill 
V. Roberts, 1 Ld. Eaym. 374, 12 Mod. 208; 
1 Salk. 13; Skinner v. Gunton, 1 Saund. 228; 
Id. 230, note 4, and cases cited; Jones v. 
Baker, 7 Cow. 445. 

Where the action is brought against two or 
more as concerned in the wrong done, it is 
necessarj', in order to recover against all of 
them, to prove a combination or joint act of 
all. For this purpose, it may be important 
to establish the allegation of a conspiracy. 
But if it turn out on the trial that only one 
was concerned, the plaintiff may still re- 
cover, the same as if such one had been sued 
alone. The conspiracy or combination is 
nothing so far as sustaining the action goes; 
the foundation of it being the actual damage 
done to the partj'. In Savill v. Roberts, 1 
Ld. Raym. 378, Holt, C. J., said: "An action 
will not lie for the greatest conspiracy 
imaginable, if nothing be put in execution; 
but if the party be damaged, the action will 
lie. From whence it follows, that the dam- 
age is the ground of the action, which is as 
gi-eat in the present case as if there had 
been a conspiracy." That was an action 
against one only, for maliciously procuring 
the plaintiff to be indicted of a riot, by rea- 
son whereof he was subjected to costs and 
expense in defending himself. 

We may, therefore, lay out of considera- 
tion altogether the conspiracy charged 
against these defendants, in endeavoring to 
ascertain if any foundation is laid for the 
action; and regard it the same as if the de- 
fendant, Hutchins, had alone committed the 
several grievances for which redress is 
sought. The case would then be substan- 
tially this: the father of the plaintiff devised 
to him, in due form of law, a farm consist- 
ing of one hundred and fifty-one acres of 
land. The defendant, being aware of the 
fact, and intending to deprive the plaintiff 
of the benefit and advantage of the devise, 
and of his expected estate and interest in the 
farm, falsely and maliciously represented to 
the father that, after his- decease, the plain- 
tiff intended to set up a large demand 
against the estate, which would absorb the 
greater part of it, and thus deprive the othei 
children of their just share; at the same 
time defaming and calumniating the charac- 
ter of the plaintiff in several particulars. 
By these fraudulent means the defendant 



prevailed upon the father to revoke and can- 
cel the will, and to make and execute a new 
one, by which the plaintiff was excluded 
from all participation in his father's estate. 

This is the substance of the case. In its 
strongest aspect, as presented by the plead- 
ings; and the question arises whether any 
actual damage, in contemplation of law, is 
shown to have been sustained by the plain- 
tiff. 

Fraud without damage, or damage with- 
out fraud, gives no cause of action; but 
where both concur, an action lies. Damage, 
in the sense of the law, may arise out of in- 
juries to the person or to the property of 
the party; as any wrongful invasion of either 
is a violation of his legal rights, which it is 
the object of the law to protect. Thus, for 
Injuries to his health, liberty and reputation, 
or to his rights of property, personal or real, 
the law has furnished the appropriate reme- 
dies. The former are violations of the ab- 
solute rights of the person, from which dam- 
age results as a legal consequence. As to 
the latter, the party aggrieved must not only 
establish that the alleged tort or trespass 
has been committed, but must aver and 
prove his right or interest in the property or 
thing affected, before he can be deemed to 
have sustained damages for which an action 
will lie. 

Now, testing the plaintiff's declaration by 
these principles, has he made out a case 
from which it can be said that damage has 
resulted to him? I think not. In respect 
to the farm devised to him by the first wiU, 
he fails to show that he had any such in- 
terest in it as the law will recognize. The 
only foundation of his claim rests upon the 
mere unexecuted intention of his father to 
make a gift of the property; and this can- 
not be said to have conferred a right of any 
kind. To hold otherwise, and sanction the 
doctrine contended for by the plaintiff, would 
be next to saying that every voluntary cour- 
tesy was matter of legal obligation; that 
private thoughts and intentions, concerning 
benevolent or charitable distributions of 
property, might be seised upon as the foun- 
dation of a right jyhich the law would deal 
with and protect. 

I have not overlooked the cases referred to 
on the argument, of actions of slander, 
where special damage must be shown in or- 
der to make the words actionable; and 
where the deprivation of any present sub- 
stantial advantage, even though gratuitous, 
such as the loss of customers, of a perma- 
nent home at a friend's or advancement in 
life, and such like, if the immediate and di- 
rect consequence of the words, will sustain 
the action. 1 Starkie, Sland. & L. (Ed. 1843) 
158-186. If this description of special dam- 
age is to be regarded as the gist and founda- 
tion of the action, I rathor think the princi- 
ple should be regarded as peculiar to that 
species of injury. I am not aware of an}' 
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class of remedies given for a violation of tbe 
rights of property, where so remote and 
contingent a damage has been allowed as a 
substantial ground of action. 

But the law applicable to the cases re- 
ferred to proceeds upon the ground that the 
plaintiff, by the wrongful act complained of, 
has been deprived of the present, actual en- 
joyment of some peciiniary advantage. No 
such damage can be pretended here. At 
best, the contemplated gift was not to be 
realized till after the death of the testator, 
which might not happen until after the 



death of the plaintiff; or the testator might 
change his mind, or lose his property. 

In short, the plaintiff had no interest in the 
property of which he says he has been de- 
prived by the fraudulent interference of the 
defendant, beyond a mere naked possibility; 
an interest which might, indeed, influence 
his hopes and exiiectations, but which is al- 
together too shadowy and evanescent to be 
dealt with by courts of law. 

I am of opinion that the defendant is en- 
titled to judgment. 

Ordered accordingly. 
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LOSEB V. CLUTE et al. 

(51 N. Y. 494.) 

Court of Appeals of New York. 1873. 

Action for damages caused by the explo- 
sion of a steam boiler constructed by the 
defendants Clute for the Saratoga Paper 
Company. Judgment dismissing the com- 
plaint, and plaintiff appeals. Affirmed. 

Augustus Pond, for appellant. Judson S. 
Landon, for respondents. 

LOTT, C. C. It appears by the case that 
the defendants Clute manufactured the boil- 
er in question for the Saratoga Paper Com- 
pany, in which they were stockholders for 
the purposes and uses to which it was sub- 
sequently applied by It; and the testimony 
tended to show that It was constructed im- 
properly and of poor iron; that the said de- 
fendants knew at the time that it was to be 
used in the immediate vicinity of and ad- 
jacent to dwelling houses and stores in a 
village, so that in case of an explosion while 
in use, it would be likely to be destructive 
to human life and adjacent property, and 
that in consequence of the negligence of the 
said defendants in the improper construction 
of the boiler, the explosion that took place 
occurred and damaged the plaintiff's prop- 
erty. The evidence also tended to show that 
the boiler was tested by the company to its 
satisfaction, and then accepted, and was 
thereafter used by it for about thuee months 
prior to the explosion, and that after such 
test and acceptance the said defendants had 
nothing whatever to do with the boiler and 
had no care or management of it at the time 
of the explosion, but that the company had 
the sole and exclusive ownership, manage- 
ment and conduct of it. 

In determining whether the complaint was 
properly dismissed, we must assume all the 
facts which the evidence tended to show as 
established, and the question is thereby pre- 
sented ^vhether the defendants have incurred 
any liability to the plaintiff. They contract- 



ed with the company, and did what was 
done by them for it and to its satisfaction, 
and when the boiler was accepted they ceas- 
ed to have any further control over it or its 
management, and all responsibility for what 
was subsequently done with It devolved up- 
on the company and those having charge of 
it, and the case falls within the principle de- 
cided by the court of appeals in Mayor, etc., 
v; Cunliff, 2 N. Y. 165, which is, that at the 
most an architect or builder of a work is an- 
swerable only to his employes for any want 
of care or skill in the execution thereof, and 
he is not liable for accidents or injuries 
which may occur after the execution of the 
work; and the opinions published in that 
case clearly show that there is no ground of 
liability by the defendants to the plaintiff in 
this action. They owed him no duty what- 
ever at the time of the explosion, either grow- 
ing out of contract or imposed by law. 

It may be proper to refer to the case of 
Thomas v. Winchester, 6 N. Y. 397, cited by 
the appellant's counsel, and I deem it suffi- 
cient to say that the opinion of Hunt, J., in 
Loop V. Litchfield, 42 N. Y. 351, clearly shows 
that the principle decided in that case has no 
application to this. 

It appears from these considerations that 
the complaint was properly dismissed, and it 
follows that there was no case made for 
the consideration of the jury, and conse- 
quently there was no error in the refusal to 
submit it to them. 

There was an exception taken to the ex- 
clusion of evidence to show that two per- 
sons were killed by this boiler in passing 
through a dwelling house in its course, but 
as it is not urged on this appeal, it is 1 
presume abandoned; but if not. It was mat- 
ter, as the judge held at the trial, wholly 
Immaterial to the issue between the parties 
in this action. 

There is, for the reasons stated, no groiind 
for the reversal of the judgment. It must 
therefore be affirmed, with costs. 

All concur. 

Judgment affirmed. 
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LOSEE T. BUCHANAN et al. 

(51 N. Y. 476.) 

Court of Appeals of New York. 1S73. 

Action against tlie Saratoga Paper Com- 
pany and Buchanan and BuUard, stockhold- 
ers and superintendents of the corporations, 
for injuries received through the explosion 
of a boiler on the property of the company, 
destroying the personal property of plaintiff. 
From an order refusing a judgment in fa- 
vor of Buchanan and Bullard, they appeal. 
Reversed. 

E. F. Bullard, for appellant Buchanan. 
John H. Reynolds, for appellant Bullard. A. 
Pond, for respondent. 

EARL, C. Upon the first trial of this ac- 
tion, the presiding judge dismissed the com- 
plaint as against the defendants Clute, who 
manufactured the engine, and held that the 
other defendants were liable irrespective of 
negligence, and excluded all evidence to show 
that they were not guilty of negligence. For 
this error upon appeal to the general term, 
the judgment was reversed and new trial 
granted, the coiu*t holding that the defend- 
ants could be made liable only by proof 
against them of negligence. Upon the sec- 
ond trial, the presiding judge held in ao 
cordance with the law as thus laid down by 
the general term, and upon the question of 
negligence the jury decided against the Sara- 
toga Paper Company and in favor of the 
other two defendants. The plaintiff claimed 
as he did upon the first trial, that the defend- 
ants were liable without the proof of any 
negligence, and requested the justice so to 
rule, and the refusal of the justice to com- 
ply with this request raises the principal 
question for our consideration upon this ap- 
peal. 

Upon the last appeal, the majority of the 
court held the law to be as it had been held 
upon the first appeal, but a new trial was 
granted for certain alleged errors In the 
charge of the justice, which will hereafter be 
considered. 

The claim on the part of the plaintiff is, 
that the casting of the boiler upon his prem- 
ises by the explosion was a direct trespass 
upon his right to the undisturbed possession 
and occupation of his premises, and that the 
defendants are liable just as they would 
have been for any other wrongful entry and 
trespass upon his premises. 

I do not believe this claim to be well found- 
ed, and I will briefly examine the authorities 
upon which mainly an attempt is made to 
sustain it. 

In Farrand v. Marshall, 21 Barb. 409, it was 
held that a man may dig on his own land, 
but not so near that of his neighbor as to 
cause the land of the latter to fall into his 
pit, thus ■ transferring a portion of another 
man's land to his own. This is upon the 
principle that every man has the natural 



right to the use of his land in the situation 
in which it was placed by nature, surround- 
ed and protected by the soil of the adjacent 
lots. He has a right to the support of tlie 
adjoining soil, and to that extent has an 
easement in his neighbor's soil, and when 
the soil is removed his easement is directly 
interfered with. When one adjoining owner 
thus removes the soil, he is not doing simply 
what he may with his own, but he is inter- 
fering with the right which his neighbor has 
in the same soil. This rule however as stat- 
ed by Judge Bronson in Radcliff's Ex'rs v. 
iMayor, etc., 4 N. Y. 203, must undoubtedly 
be somewhat modified in its application to 
cities and villages. In Hay v. Cohoes Co., 
2 N. Y. 159, the defendant, a corporation, 
dug a canal upon its own land for the pur- 
poses authorized by its charter. In so doing 
it was necessary to blast rocks with gun- 
powder, and the fragments were thrown 
against and injured the plaintiff's dwelling 
upon lands adjoining. It was held that the 
defendant was liable for the injury, although 
no negligence or want of skill in executing 
the work was alleged or proved. This deci- 
sion was well supported by the clearest prin- 
ciples. The acts of the defendant in casting 
the rocks upon plaintiff's premises were di- 
rect and immediate. The damage was the 
necessary consequence of just what the de- 
fendant was doing, and it was just as much 
liable as if it had caused the rocks to be 
taken by hand, or any other means, and 
thrown directly upon plaintiff's land. This 
is far from an authority for holding that the 
defendants, who placed a steam boiler upon 
their lands, and operated the same with care 
and skill, should be liable for the damages 
caused by the explosion, without their fault 
or any direct or immediate act of theirs. It 
is true that Judge Gardner, in writing the 
opinion of the court, lays down broadly the 
principle that "every individual is entitled to 
the undisturbed possession and lawful enjoy- 
ment of his own property," citing the maxim 
"sic utere tuo," etc. But this principle, as 
well as the maxim, as will be seen, has many 
exceptions and limitations, made necessary 
by the exigencies of business and society. 

In Bellinger v. New York Cent. R. Co., 23 
N. Y. 47, it was decided that where one in- 
terferes with the current of a wjnning 
stream, and causes damage to those who are 
entitled to have the water flow in its natural 
channel, but such interference is in pursu- 
ance of legislative authority granted for the 
purpose of constructing a work of public util- 
ity, upon making compensation, he is liable 
only for such injury as results from the want 
of due skill and care in so aiTauging the 
necessary works as to avoid any danger rea- 
sonably to be P.Titiclpated from the habits of 
the stream and its liability to floods. Judge 
Denio, in his opinion, referring to the max- 
im "aqua currit et debet currere," says, it 
"absolutely prohibits an individual from in- 
terfering with the natural flow of water to 
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the prejudice of another riparian owner up- 
on any pretense, and subjects him to dama- 
ges at the suit of any party injured without 
regard to any question of negligence or want 
of care." The liability in such cases is based 
upon the principle that the interference is an 
immediate and direct violation of the right 
of the other riparian owners to have the wa- 
ter flow in its natural channel. No one has 
an absolute property in the water of a run- 
ning stream. He may use it, but he must 
not, by his use of it, interfere with the equal 
right which other riparian owners have also 
to use it, and have it flow in its natural way 
in its natural channel. 

In Pixley v. Clark, 35 N. Y. 520, it was held 
that if one raises the water in a natural 
stream above its natural banks, and to pre- 
vent its overflow constructs embankments 
which answer the purpose perfectly, but by 
the pressure of the water upon the natural 
banks of the stream percolation takes place 
so as to drain the adjoining lands of another, 
an action will lie for the damages occasioned 
thereby; and that it matters not whether the 
damage is occasioned by the overflow of or 
the percolation through the natural banks, so 
long as the result is occasioned by an im- 
proper interference with the natural flow of 
the stream. This decision was an applica- 
tion of the maxim "aqua currit et debet cur- 
rere" to the facts of that case. It was held 
that the liability was the same whether the 
water was dammed up and caused to over- 
flow or to percolate through the banks of the 
stream. It was a case of flooding lands by 
damming up the water of a stream, and the 
liability of a wrong-doer in such a case has 
never been disputed. 

In the case of Selden v. Delaware & H. C. 
Co., 24 Barb. 362,^ it was held that the de- 
fendant had the power, under its charter, to 
enlarge its canal; but that though it possess- 
ed this power, and upon making compensa- 
tion therefor to take private property for 
that purpose, it was liable to remunerate in- 
dividuals in damages for any injuries they 
might sustain as the consequence of such im- 
provement; and that if by means of the en- 
largement, a lawful act in itself, the lands of 
an individual were inundated, even though 
the work may have been performed with all 
reasonsfble care and skill, it was a legal in- 
jury, for which the owner was entitled to re- 
dress. It may well be doubted if this deci- 
sion can stand in view of tne principles laid 
down in the case of Bellinger v. New York 
Central Railroad Co., supra. Within the 
principles of that case, if the Delaware & 
Hudson Canal Company exercised a power 
conferred upon It by law In a lawful and 
proper manner, it could not be held liable for 
the consequential damages necessarily occa- 
sioned to the owners of adjoining lands. But 
if we assume, as was assumed at the general 
term In that case, that the defendant did not 

> Affirmed 29 N. Y. 034. 



have the protection of the law for the dam- 
ages which it occasioned, then St was clearly 
liable. Its acts were necessarily and direct- 
ly injurious to the plaintiff. It kept the wa- 
ter in its canal when it knew that the nec-'- 
sary consequence was to flood the plaintiff's 
premises. The damage to plaintiff was not 
accidental, but continuous, airect ana neces- 
sary. In such a case the wrong-doer must be 
held to have intended the consequence of his 
acts, and must be treated like one keeping 
upon his premises a nuisance doing constant 
damage to his neighbor's property. 

In the case of McKeon v. See, 4 Rob. (N. 
Y.) 449, it was held that the defendant had 
no right to operate a steam engine and other 
machinery upon his premises so as to cause 
the vibration and shaking of plaintiff's ad- 
joining buildings to such an extent as to en- 
danger and Injure them. This case was de- 
cided upon the law of nuisances. It was held 
that the engine and machinery, in the mode 
in which they were operated, were a nui- 
sance, and the decision has been affirmed at 
this term of this court. 51 N. Y. 494. The 
decision in this case and in scores of similar 
cases to be found in the books is far from an 
authority that one should be held liable for 
the accidental explosion of a steam boiler 
which was in no sense a nuisance. We are 
also cited to a class of cases holding the own- 
ers of animals responsible for injuries done 
by them. There is supposed to be a differ- 
ence as to responsibility between animals 
mansuetae naturae and ferae naturae. As to 
the former, in which there can be an abso- 
lute right of property, the owner is bound at 
common law to take care that they do not 
stray upon the lands of another, and he is lia- 
ble for any trespass they may commit, and it 
is altogether immaterial whether their escape 
is purely accidental or due to negligence. As 
to the latter, which are of a fierce nature, the 
owner is bound to take care of them and 
keep them under control, so that they can do 
no injury. But the liability in each case is 
upon the same principle. The former have a 
known, natural disposition to stray, and 
hence the owner knowing this disposition is 
supposed to be in fault if he do not restrain 
them and keep them under control. The lat- 
ter are known to be fierce, savage and dan- 
gerous, and their nature is known to their 
owner, and hence the owner for the same rea- 
son is bound to keep them under control. As 
to the former, the owner is not responsible 
for such injuries as they are not accustomed 
to do, by the exercise of vicious propensities 
which they do not usually have, unless It can 
be shown that he has knowledge of the vi- 
cious habit and proptnslty. As to all ani- 
mals, the owner can usually restrain and 
keep them under control, and if he wiU keep 
them he must do so. If he does not, he is re- 
sponsible for any damage which their well- 
known disposition leads them to commit I 
believe the liability to be based upon the 
fault which the law attributes to him, and 
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no fnrtber actual negligence need be proved 
than tlie fact tliat tliey are at large unre- 
strained. But if I am mistaken as to the 
true basis of liability in such cases, the body 
of laws In reference to live animals, which is 
sup loosed to be just and wise, considering the 
nature of the animals and the mutual rights 
and interests of the ownere and others, does 
not furnish analogies absolutely controlling 
in reference to Inanimate proijerty. 

Blackstone (volume 3, p. 200) says, "that 
whenever an act is directly and immediately 
injurious to the person or property of an- 
other, and therefore necessarily a.ccompanied 
with some force, an action of trespass vi et 
armis will lie;" for "the right of meum and 
tunm or property in lands being once estab- 
lished, it follows as a necessary consequence 
that this right must De exclusive; that is, 
that the owner may retain to himself the sole 
use and occupation of his soil. Every entry 
therefore thereon without the owner's leave, 
and especially conti'ary to his express order, 
is a trespass or transgression." The learned 
autlior was here laylug down the distinction 
between an action of trespa.ss and trespass 
on the case, and asserting the rule that In 
the former action the injury must be direct 
and immediate, and accompanied with some 
force, whereas in the latter action It could be 
indirect and consequential. He was also 
manifestly speaking of a direct entrance by 
one upon the lands of another. He was lay- 
ing down a general rule that eveiy unauthor- 
ized entrance upon the land of another is a 
trespass. This was sufficiently accurate for 
the enunciation of a general rule. Judges 
and legal writers do not always find it con- 
venient, practicable or important, in laying 
down general rules, to specify all the limita- 
tions and exceptions to such rules. The rule 
as thus announced has many exceptions, even 
when one makes a personal entry upon the 
lands of another. I may enter my neigh- 
bor's close to succor his beast whose life is in 
danger; to prevent his beasts from being 
stolen or to prevent his grain from being con- 
sumed or spoiled by cattle, or to carrj- away 
my tree which has been blown down upon 
his land, or to pick up my apples which have 
fallen from my trees upon his land, or to 
take any personal property which another 
has wrongfully taken and placed there, or to 
escape from one who threatens my life. Bac. 
Abr. "Trespass," F. Other illustrations will 
be given hereafter. 

By becoming a member of civilized society, 
I am compelled to give up many of my natu- 
ral rights, but I receive more than a comijon- 
sation from the surrender by every other 
man of the same rights, and the security, ad- 
vantage and protection which the laws give 
me. So too the general rules that I may 
have the exclusive and undisturbed use and 
possession of my real estate, and that I must 
so use my real estate as not to injure my 
neighbor, are much modified by the exigen- 
cies of the social state. We must have facto- 
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ries, machinery, dams, canals and railroads. 
They are demanded by the manifold wants 
of mankind, and lay at the basis of all our 
civilization. If I have any of these upon my 
lands, and they are not a nuisance and are 
not so managed as to become such, I am not 
responsible for any damage they accidentally 
and unavoidably do my neighbor. He re- 
ceives his compensation for such damage by 
the general good, in which he shares, and the 
right which he has to place the same things 
upon his lands. I may not place or keep a 
nuisance upon my land to the damage of my 
neighbor, and I have my compensation for 
the surrender of this rightt to use my own as 
I will by the similar restriction imposed up- 
on my neighbor for my benefit. I hold my 
property subject to the risk that it may be 
unavoidably or accidentally injured by those 
who live near me; and as I move about up- 
on the public highways and in all places 
where other persons may lawfully be, I take 
the risk of being accidentally injured in my 
person by them without fault on their part. 
Most of the rights of property, as well as of 
person, in the social state, are not absolute 
but relative, and they must be so arranged 
and modified, not unnecessarilj' infringing 
upon natural rights, as upon tlie whole to 
promote the general welfare. 

I have so far found no authorities and no 
principles which fairly sustain the broad 
claim made by the plaintiff, that the defend- 
ants are liable in this action without fault or 
negligence on their part to which the explo- 
sion of the boiler could be attributed. 

But our attention is called to a recent Eng- 
lish case, decided in the exchequer chamber, 
which seems to uphold the claim made. In 
the case of Fletcher v. Rylands, L. R. 1 
Exch. 205, the defendants constructed a res- 
ervoir on land separated from the plaintifC's 
colliery by intervening land. Mines, under 
the site of the reservoir and under part of 
the intervening land, had been formerly 
worked; and the plaintiif had by workings 
lawfully made in his own colliery and in the 
intervening land, openea an unaerground 
communication between his colliery and the 
old workings under the reservoir. It was not 
known to the defendants, nor to any person 
employed by them in the construction of the 
reservoir, that such communication existed, 
or that there were any old workings under 
the site of the reservoir, and the defendants 
were not personally guilty of any negligence; 
but in fact the reservoir was constructed 
over five old shafts leading down to the 
workings. On the reservoir being filled the 
water burst down these shafts and fiowed by 
the underground communication into the 
plaintiff's mines. It was held, reversing the 
judgment of the court of exchequer, that the 
defendants were liable for the damages so 
caused, upon the broad doctrine that one who 
for his own purposes, brings upon his land 
and collects and keeps there any thing lia- 
ble to do mischief, if it escapes, must keep it 
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at his peril, and if he does not do so, is prima 
facie answerable for all the damage which is 
the natural consequence of its escape. Mr. 
Justice Blackburn, writing the opinion of the 
court, says: "The question of law therefore 
arises, what is the obligation which the law 
casts on a person who like the defendants 
lawfully brings on his land something which 
though harmless while it remains there, will 
naturally do mischief if it escape out of his 
land? It is agreed on all hands that he must 
take care to keep in that which he has 
brought on the land and keeps there, in or- 
der that it may not escape and damage his 
neighbors; but the question arises, whether 
the duty which the law casts upon him, un- 
der such circumstances, is an absolute duty 
to keep it in at his peril, or is as the major- 
ity of the court of exchequer have thought, 
merely a duty to take all reasonable and pru- 
dent precautions to keep it in, but no more;" 
and he reaches the conclusion that it is an 
absolute duty, and that the liability for dam- 
age from the escape attaches without any 
proof of negligence. This conclusion is reach- 
ed by the learned judge mainly by applying 
to the case the same rule of liability to which 
owners are subjected by the escape of their 
live animals. As I have shown above, the 
rules of law applicable to live animals should 
not be applied to inanimate property. That 
case was appealed to the house of lords and 
affirmed (L. R. 3 H. L. 330), and was fol- 
lowed in Smith v. Fletcher, L. R. 7 Exch. 
305; 3 Eng. R. 442." 

It is sufficient however to say that the 
law as laid down in those cases, is in direct 
conflict with the law as settled in this coun- 
try. Here, if one builds a dam upon his 
own premises and thus holds back and ac- 
cumulates the water tor his benefit, or if 
he brings water upon his premises into a 
reservoir, in case the dam or the banks of 
the resei-voir give away, and the lands of a 
neighbor are thus flooded, he is not liable 
for the damage without proof of some fault 
or negligence on his part. Aug. Water 
Courses, § 336; Lapham v. Curtis, 5 Vt. 371; 
Todd V. Cochell, 17 Cal. 97; Everett v. Hy- 
draulic Flume Tunnel Co., 23 Cal. 223; 
Shrewsbury v. Smith, 12 Cush. 177; Living- 
ston V. Adams, 8 Cow. 17.5; Bailey v. Mayor, 
etc., of City of New York, 3 Hill, 531, 2 Denio, 
433; Plxley v. Clark, 35 X. Y. 520, 524; Shel- 
don V. Sherman, 42 N. Y. 484. The true rule 
is laid down in the case of Livingston v. 
Adams, as follows: "Where one builds a 
mill-dam upon a proper model, and the work 
is well and substantially done, he is not lia- 
ble to an action though it break away, in con- 
sequence of which his neighbor's dam and 
mill below are destroyed. Negligence should 
be shown in order to make him liable." In 
conflict with the rule as laid down in the 
English cases is a class of cases in refer- 

" See L. R. 9 Exch. 64; 8 Eng. R. 510; 2 Add 
Cas. 781; 21 Eng. R. 38. ^ 



ence to damage from fire communicated 
from the adjoining premises. Fii-e, like wa- 
ter or steam, is likely to produce mischief 
if it escapes and goes beyond control: and 
yet it has never been held in this country 
that one building a fire upon his own prem- 
ises can be made liable if it escapes upon 
his neighbor's premises and does him dam- 
age, without proof of negligence. Clark v. 
Foot, 8 .Johns. 422; Stuart v. Hawley, 22 
Barb. 619; Calkins v. Barger, 44 Barb. 424; 
Lansing v. Stone, 37 Barb. 15; Barnard v. 
Poor, 21 Pick. 378; Tourtellot v. Rosebrook, 
11 Mete. (Mass.) 460; Bachelder v. Heagan, 
18 Me. 32. The rule, as laid down in Clark 
V. Foot, is as follows: "If A. sets fire to his 
own fallow ground, as he may lawfully do, 
which communicates to and fires the wood- 
land of B., his neighbor, no action lies against 
A. unless there was some negligence or mis- 
conduct in him or his servant." And this 
Is the rule throughout the country except 
where it has been modified by statute. 
Tourtellot v. Rosebrook was an action to re- 
cover damages caused by a fire communi- 
cated to the plaintiff's land from a coal-pit 
which the defendant lawfully set on fire up- 
on his own land, and it was held that the 
burden was on the plaintiff to, prove negli- 
gence on the part of the defendant. 

In Hinds v. Barton, 25 N. Y. 544, and Teall 
V. Barton, 40 Barb. 137, sparks were emitted 
from a steam dredge used upon the Erie 
canal, and they set flre to neighboring build- 
ings, and although the sparks were thrown 
directly upon the buildings it was held that 
the defendant could be made liable only by 
proof of negligence. In Cook v. Chamijlain 
Transp. Co., 1 Denio, 91, the buildings of the 
plaintiff were fired by sparks thrown thereon 
from defendant's steamboat upon Lake 
Champlain, and it was held that the de- 
fendant could be made liable only by proof 
of negligence. All these cases and the class 
of cases to which they belong are in con- 
flict with the rule as claimed by the plaintiff 
A man may build a flre in his house or his 
steam boiler, and he does not become liable 
without proof of negligence if sparks acci- 
dentally pass directly from his chimney or 
smoke-stack to the buildings of his neighbor. 
The maxim of "sic utere tuo," etc., only re- 
quires in such a case the exercise of ade- 
quate skill and care. 

The same rule applies to injuries to the 
person. No one in such case is made liable 
without some fault or negligence on his part, 
however serious the injury may be which 
he may accidentally cause; and there can 
be no reason for holding one liable for acci- 
dental injuries to property when he is ex- 
empt from liability for such injuries to the 
person. It is settled Ln numerous cases that 
if one driving along a highway accidentally 
injures another he is not liable without proof 
of negligence. Center v. Finney, 17 Barb. 
94; Hammack v. White, 103 E. C. L. 587. 

In Harvey v. Dunlop, Lalor, Supp. 193, the 
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action was for thl•o^ying a stone at the plain- 
tiff's daughter and putting out her eye. It 
did not appear that the injury was Inflicted 
by design or carelessness, but did appear that 
it was accidental, and the court held that 
the plaintiff could not recover, laying down 
the broad rule that no liability results from 
the commission of an act arising from in- 
evitable accident or which ordinary human 
care and foresight could not guard against. 
In Dygert v. Bradley, 8 Wend. 469, the ac- 
tion was for running one boat against an- 
other in the Erie canal, and the court held 
that if the injury was occasioned by una- 
voidable accident no action would lie for 
it; but if any blame was imputable to the 
defendant, he would be liable. In Brown 
V. Kendall, 6 Cush. 202, the defendant hav- 
ing interfered to part his dog and the plain- 
tiff's, which were fighting, in raising his 
stick for that purpose accidentally struck 
the plaintiff and severely injured him; it was 
held that he was not liable. In writing the 
opinion of the court. Chief Justice Shaw 
says: "It is frequently stated by judges 
that where one receives injury from the 
direct act of another trespass will lie. But 
we think this is said in reference to the 
question whether trespass and not case will 
lie, assuming that the facts are such that 
some action will lie. 'ihese dicta are no au- 
thority we think for holding that damage 
received by a direct act of force from an- 
other will be sufficient to maintain an ac- 
tion of trespass whether the act was law- 
ful or unlawful, and neither willful, inten- 
tional or careless." "We think, as the re- 
sult of all the authorities, that the rule is 
that the plaintiff must come prepared with 
evidence to show that the intention was un- 
lawful, or that the defendant was in fault; 
for if the injury was unavoidable and the 
conduct of the defendant was free from 
blame, he will not be held liable. If, in the 
prevention of a lawful act, a casualty purely 
accidental arises, no action can be supported 
for an injury arising therefrom." So, too, 
contrary to what was held in an early Eng- 
lish case, if one raise a stick in self-defense 
to defend himself against an assault and ac- 
cidentally hit a third person, he cannot, in 
my opinion, be made liable for the injury 
thus, without fault or negligence, inflicted. 

In Rockwood v. Wilson, 11 Cush. 221, Mr. 
Justice Thomas says: "Nothing can be bet- 
ter settled than that if one do a lawful act 
upon his own premises, he cannot be held re- 
sponsible for injurious consequences that 
may result from it, unless it was so done as 
to constitute actionable negligence." 

In Bissell v. Booker, 16 Ark. 308, it was 
held that one who is hunting in a wilder- 
ness is not bound to anticipate the presence 
within range of his shot of another man, 
and that he is not liable for an injury caused 
unintentionally by him to a person of whose 
presence he was not aware. See, also, the 



cases of Driscoll v. Newark & R., L. & C. Co., 
37 N. Y. 637. 

In Spencer v. Campbell, 9 Watts & S. 32, a 
man drove a horse to defendant's steam grist- 
mill to get some grist which he had had 
ground, and he was thus lawfully upon de- 
fendant's premises, and was just as much 
entitled to protection there as if he had been 
upon his own premises. While there the 
steam boiler exploded and killed his horse, 
and the action was brought for the value of 
the horse; and it was held that to entitle tlie 
plaintiff to recover he was bound to show 
the want of ordinary care, skill and dili- 
gence. I am unable to see how that case 
difters in principle from the one at bar. To 
sustain the broad claim of the plaintiff here, 
it should have been held in that case that 
the owner of the steam boiler was absolutely 
liable, irrespective of any care, skill, or dili- 
gence on his part for any damage which the 
boiler by its explosion occasioned to any 
property lawfully in the vicinity. Within 
the rules laid down by these authorities, the 
defendants in this case could not, without 
proof of negligence, be made liable for in- 
juries caused to the persons of those who 
were near at the time of the explosion ; and it 
would be quite illogical to hold them liable 
for injuries to property, while they were 
not liable for injuries to persons by the same 
accident. 

In support of the plaintiff's claim in this 
action the rule has been invoked that where 
one of two innocent parties must suffer, he 
who puts in motion the cause of the injury 
must bear the loss. But, as will be seen by 
the numerous cases above cited, it has no 
application whatever to a case like this. 

This examination has gone far enough to 
show that the rule is, at least in this coun- 
try, a universal one, which, so far as I can 
discern, has no exceptions or limitations, 
that no one can be made liable for injuries 
to the person or property of another with- 
out some fault or negligence on his part. 

In this case the defendants had the right 
to place the steam boiler upon their premises. 
It was in no sense a nuisance, and the jury 
have found that they were not guilty of any 
negligence. The judgment in their favor 
should therefore have been affirmed at the 
general term, unless there were errors in 
the charge, or refusal to charge, of the judge 
who presided at the trial, and these alleged 
errors I will now briefly examine. 

It is alleged that the judge erred in 
charging the jury that "defendants are not 
liable for negligence or want of skill on the 
part of the manufacturers of the boiler in 
question not known to them;" "that de- 
fendants are not liable except upon proof of 
negligence or unskillfulness on the part of 
the authorized servants or agents of the 
company;" "that there Is no proof of any 
relation between the plaintiff and defend- 
ant Buchanan, creating any obligation oi 
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duty on the part of the latter toward the 
former;" "that defendant Buchanan is not 
liable for any negligence or unskillfulness 
on the part of the Saratoga, Company or 
on the part of the manufacturers of the boil- 
er in question." These are not found in 
the charge, but were decisions made ujion 
the motion for a nonsuit, and were not ex- 
cepted to. 

The judge charged the jury "that if they 
were of opinion that the reduction by God- 
dard (the engineer and agent of the paper 
company, who had charge of the boiler) of 
the steam pressure from one hundred and 
twenty to one hundred and ten was a prop- 
er, prudent and sufficient exercise of care 
and skill under the circumstances that the 
defendants were not liable on account of 
leakage;" "that the cold shut in the head 
that previouslj- gave out was no evidence 
of the cold shut in the head that did give 
out;" "that if Goddard told BuUard that 
it would be prudent to run the steam boil- 
er at one hundred and ten, and if Bullard 
believed that and acted upon it, then he was 
not liable;" "that if the jury found from 
the evidence that Goddard came to the con- 
clusion that to reduce the pressure from 
one hundred and twenty to one hundred 
and ten would render the use of the boil- 
er prudent and safe, and communicated that 
idea to Bullard, he, Bullard, was not per- 
sonally liable." These charges were except- 
ed to by plaintiff's counsel. These were re- 
quests to charge on the part of the defend- 
ants acceded to by the judge. Some of 
them should properly have been somewhat 
qualified and explained, and are therefore 
liable to some criticism. But we must look 
at the whole charge, and judge of it from 
Its whole scope, and if, taking it all together. 
It presented the questions of law fairly to, 
the jury so as not to mislead them, excep- 
tions to separate propositions in it, or to de- 
tached portions of it, will not be upheld. 
As said by Chief Judge Church, in Caldwell 
■v. New Jersey Steamboat Co., 47 N. Y. 282: 
•"If the charge as a whole, conveyed to the 
jury the correct rule of law, on a given 
question, the judgment will not be reversed 
although detached sentences may be erro- 
neous; and if the language employed is capa- 
ble of different constructions, that construc- 
tion will be adopted which will lead to an 
affirmance of the judgment, unless it fairly 
appears that the jury were, or at least might 
have been, misled." 

The judge in his charge submitted the 
whole question of negligence to the jury. 
He charged that the defendants were liable 
for the omission of such care as men of or- 
dinary prudence engaged In the use of such 



a steam boiler in such business would exer- 
cise, and that they were liable for any im- 
perfections in the boiler, which contributed 
to the explosion, which were known to them; 
but that if the explo^on was caused by the 
cold shut in the head of the boiler which 
was imperceptible to the defendants or un- 
discoverable on examination or by the ap- 
plication of known tests, they were not lia- 
ble. He charged the jury fully in reference 
to the leakage of the boiler, and his charge 
upon that subject was fully as favorable 
to the plaintiff as he could claim. He called 
the attention of the jury to all the facts 
connected with it and to what Goddard had 
told Bullard about it, and stated to them that 
they had a right to say, from all the facts, 
whether or not Bullard was chargeable with 
negligence in the use of the boiler, under 
the circumstances. I think, from the charge 
as made, the jury could not have failed to 
understand that the defendants were to be 
held liable for any defects in the manufac- 
ture of the boiler which they knew or ought 
to have known, and for any negligence in the 
use of the boiler which could be attributed 
to them. 

The plaintiff requested the court to charge 
"that the defendants cannot excuse or justi- 
fy themselves in the use of the boiler in 
question, on the ground that the same was 
purchased of reputable manufacturers." 
This the judge refused to charge, and the 
plaintiff excepted. The principle of law in- 
volved in this request was fairly covered by 
the charge as made, and yet it may well be 
doubted whether the judge would have been 
justified in charging in the language of the 
request The fact that the defendants 
bought the boiler of reputable manufacturers 
was one of the facts tending to a Justifica- 
tion which the jury were to consider. It 
was not of itself a conclusive justification, 
and the judge did not charge that it was. If 
he had refused to charge that they could not 
justify on the sole ground that they had pur- 
chased it of reputable manufacturers, it 
would have been error. A charge in the 
very language of the request might have mis- 
led the jury by taking from their considera- 
tion the fact that the boiler was bought from 
reputable manufacturers upon whose judg- 
ment, skill and integrity the defendants had 
the right to place some reliance. 

I have therefore reached the conclusion 
that no error was committed upon the trial 
of this action, and it follows that the order 
of the general term must be reversed, and 
the judgment entered upon the verdict must 
be affirmed, with costs. 

All concur. 

Order reversed and judgment accordingly. 
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CHIPLEY V. ATKINSON. 
(1 South. 934, 23 Fla. 206.) 

Suin-ome Court of Florida. March 25, 18S7. 

Appeal from circuit court, Escambia coun- 
ty- 

Atkinson, who was plaintiff, sued Chipley 
for that the plaintiff, on June IG, 1SS3, was 
in the employment of Kehoe & Walker, who 
were partners In the manufacture and sale 
of brick, as a general superintendent of 
their business, under an agreement by which 
such employment was to be continued for a 
long period of time, and with a prospect and 
promise of an interest in the said business; 
and that the defendant, contriving and in- 
tending to injure the plaintiff, did malicious- 
ly and wrongfully procure and cause the 
said Kehoe & Walker to discharge and dis- 
miss the plaintiff from their serrice, by rea- 
son of which wrongful and malicious act 
of defendant the plaintiff suffered great loss 
and damage by being thrown out of the said 
employment, by which he earned the sup- 
port of himself and family, and by being 
forced to travel and maintain himself and 
family while in search of other employment, 
and that, by the said wrongful and ma- 
licious act of the defendant, the plaintiff suf- 
fered other and further expense, trouble, in- 
convenience, annoyance, and pain of mind 
and body, to the damage of the plaintiff of 
?.5,000. There is also a count for slander, 
in that the defendant falsely and malicious- 
ly spoke and published of the plaintiff the 
words, "He is trying to rob the railroad com- 
pany," meaning the Pensacola & Atlantic 
Railroad Company, to plaintiff's damage .'55,- 
CHJO. The defendant pleaded not guilty, and 
there was a trial by jury, resulting in a 
recovery by the plaintiff of $740 damages, 
and the defendant appealed. 

The instructions given by the judge to the 
jury, and excepted to, are stated in the body 
of the opinion. Those given and not ex- 
cepted to are as follows: 

"If you find that he was. at the time al- 
leged, in the employ of Kehoe & Walker, 
and that the defendant maliciously and 
wrongfully procured his discharge, you may 
find for the plaintiff, and give him the dam- 
ages which resulted from the discharge. 
You may, in addition, if you find the malice, 
give him what the law calls vindictive or 
exemplary damages, which are given to de- 
ter men from doing those things that are 
wrongful." 

"If you find that the contract was not for 
a definite term, and there are no payments 
or other circumstances to show that the hir- 
ing was from i)eriod to period, then it would 
be a hiring from day to day, and terminable 
at the will of either party." 

"In order that plaintiff may recover under 
the first count, he must prove that he was 
discharged by Kehoe & Walker. If the proof 
satisfies you that he voluntarily left the serv- 



ice of Kehoe & Walker to save them from 
trouble and expense, then he cannot re- 
cover." 

"In order tliat the plaintiff may sustain 
an action against the defendant on the first 
count, it must apjjear that he unlawfully 
procured tlie discharge by Kehoe i5c AValker 
of the plaintiff. If the discharge merely I'e- 
sulted from a lawful act of the defendant, 
even though such lawful act was done with 
the intention of procuring the discharge of 
the plaintiff, the plaintiff cannot recover." 

"It was lawful for the defendant, as vice- 
president and manager of the Pensacola & 
Atlantic Itailroad Company, to refuse to fui-- 
nish a side track gratuitously to Kehoe & 
Walker if they retained plaintiff in their 
employ, or with an interest in their business, 
if there was no contract by the railroad 
company to furnish it gratuitously." 

"The mere fact that the discharge of the 
plaintiff by Kehoe & Walker resulted from 
the act of the defendant does not constitute 
such a procurement by the defendant of the 
plaintiff's discharge as to make the defend- 
ant liable. In order to constitute such pro- 
curement, the defendant must have had a 
design or purpose to cause the discharge, 
and have done some act to carry out such 
design." 

W. A. Blount, for appellant. Liddon & 
Carter and J. C. Avery, for appellee. 

RANEY, J. 1. In Bowen v. Hall, 6 Q. B. 
Div. 333, (decided in ISsl,) the English court 
of appeal held that an action lies for ma- 
liciously ijrocuring a breach of contract to 
give exclusive personal service for a time cer- 
I tain, provided damage accrues; and that, 
I to sustain such an action, it is not necessary 
that the employer and employ^ should stand 
in the strict relation of master and servant. 
The person induced to break his contract 
had agreed to manufacture glazed brick and 
baths, and not to engage himself to any 
one else for a term of five years. This de- 
cision is founded upon one of tlie chains of 
reasoning in Lumley v. G,ye, 2 Bl. & Bl. 21G, 
(decided by the queen's bench in 18.j.'!,) 
though it repudiates the other. The chain 
of reasoning adopted is set forth in Bowen 
V. Hall substantially as follows: Wher- 
ever a man does an act which in law and in 
fact is a wrongful act, and such an act as 
may, as a natural and probable consequence 
of it, produce injury to another, and which, 
in the particular case, does produce such an 
injury, an action on the case will lie. That, 
if those (fcnditions are satisfied, the action 
does not the less lie because the natural and 
probable consequence of the act complained 
of is an act done by a third person, or be- 
cause such act, so done by a third person, 
is a breach of duty or contract by him, or 
an act illegal on his part, or an act other- 
wise imposing an actionable liability on him. 
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That, though it has been said the law im- 
plies that the act of the third party, being 
one which he has free will and power to do 
or not to do, is his own willful act, and 
therefore is not the natural or probable re- 
sult of the defendant's act; and though this 
may be so in many cases, yet, if the law 
were so to imply in every case, it would be 
an implication contrary to manifest truth 
and fact. That, though it has been said 
that if the act of the third person Is a breach 
of duty or contract, or is an act which it is 
illegal for him to do, the law will not recog- 
nize that it is a natural or probable conse- 
quence of the defendant's act, yet, if this 
were so held in all cases, the law would In 
some instances refuse to recognize what 
manifestly is true in fact. * * * That 
merely to persuade a person to break his con- 
tract may not be wrongful in law or fact; 
still, if the persuasion be used for the indirect 
purpose of injuring the plaintiff, or benefit- 
ing the defendant at the expense of the 
plaintiff, it is a malicious act, which in law 
and in fact is a wrongful act, and therefore 
an actionable act if injury issues from it. 
* * * That it cannot be maintained that 
the breach of contract is not a natural and 
probable consequence of the act of persuad- 
ing the third person to break his contract; 
the breach is not only the natural and proba- 
ble consequence, but by the terms of the 
proposition, which involves the success of 
the persuasion, it is the actual consequence. 
That, unless there be some technical doc- 
trine to oblige one to say so, it seems impos- 
sible to say correctly, in point of fact, that 
the breach of contract is too remote a con- 
sequence of the act of the defendant That 
the injury is, in such a case, in law as well 
as in fact, a natural aud probable conse- 
quence of the cause, and there is no technical 
rule against the truth being recognized. 

In Lumley v. Gye a count in the declara- 
tion was for maliciously procuring an ac- 
tress to break her contract (which was ex- 
ecutory) to sing at plaintiff's theater, and 
nowhere else, and it was held by a majority 
of the court that an action would lie for 
the malicious procurement of a breach of 
contract, though not for personal services, 
if, by the procurement, damage was intend- 
ed to result, and did result, to the plain- 
UfiC. See Haskins v. Royster, 70 N. C. 601. 

The chain of reasoning set forth in Bowen 
V. Hall would support an action in behalf 
of an employe against a third party mali- 
ciously procuring his employer to discharge 
him from employment under a legal contract 
for a certain period, pending such period. 
The principle applied is as applicable in be- 
half of an employe as in behalf of an em- 
ployer so injured through the malicious In- 
terference of the third person. 

Whether, however, the same principles are 
applicable when the terms of contract or 
service are such that the employer may 



terminate them at his pleasure, without vio- 
lating any legal right of the employs, is a 
question of more intricacy. There is no 
question but that, where such a right to 
terminate the employment does exist, the 
mere presence or absence of malice in the 
breast of the employer in doing so is imma- 
terial in so far as regards the employe's hav- 
ing a right of action against him; for the 
simple exercise of a legal right is not depend- 
ent upon the nature of the motive with which 
it may be exercised. 

In Heywood v. TUlson, 75 Me. 225, the de- 
cision is that an employer has the right to 
refuse to employ or retain in his service any 
person renting certain specified premises, and 
the owner of such premises has no cause 
of action against him for the exercise of 
such right, though such refusal was through 
malice or ill will to such owner. And in 
Payne v. Western & A. R. Co., 13 Lea, 507, 
(A. D. 1884,) the supreme court of Tennessee 
held that the mere posting of a notice by 
an employer to employes, maliciously forbid- 
ding them to trade with a certain person 
therein named, does not constitute slander or 
libel, and that it is not unlawful for a rail- 
road company to discharge hands for trading 
with a certain merchant, unless thereby a 
contract between the company and employes 
is broken. Even then no action lies to the 
merchant unless the notice be libelous. 

Where one does an act which is legal in 
itself, and violates no right of another per- 
son, it is true that the fact that the act is 
done from malice, or other bad motive 
towards another, does not give the latter a 
right of action against the former. Though 
there be a loss or damage resulting to the 
other from the act, and the doer was prompt- 
ed to it solely by malice, yet, if the act be 
legal, and violate no legal right of the other 
person, there is no right of action. Phe ps 
V. Nowlen, 72 N. Y. 30; Chatfield v. WiUon, 
28 Vt. 49; South Royalton Bank v. Suffolk 
Bank, 27 Vt 505; Harwood v. Benton, 32 
Vt 724; Bradley v. Fuller, 118 Mass. 239; 
Hunt V. Simonds, 19 Mo. 583; Jenkins v. 
Fowler, 24 Pa. St 308; Wheatly v. Baugh, 
25 Pa. St 528; Orr v. Home Mut Ins. Co., 
12 La. Ann. 255, 68 Amer. Dec. 770; Church 
of St Louis V. Blanc, 8 Rob. (La.) 51; Church 
of St Francis v. Martin, 4 Rob. (La.) 62; 
Frazier v. Brown, 12 Ohio St 294; Acton v. 
Blundell, 12 Mees. & W. 324. 

In Phelps V. Nowlen there was on defend- 
ant's land a spring which was surrounded 
by an embankment, the effect of which was 
to raise the water in a well upon plaintiff's 
land. Defendant, not for his own benefit 
but simply with intent to divert the water 
from plaintiff's well, dug a ditch through the 
embankment thus restoring the water to its 
natural course, and having the effect to low- 
er the water in the well, to the plaintiff's 
injury. It was held that the action, which 
was for damages and to restrain the diver- 
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sion of the water, was not maintainable. 
Such Ciis«s, though we do not question their 
correctness, should, however, not be con- 
strued so as to justify any unauthorized In- 
vaoiou of another's rights. 

In ^^"allJer v. Cronln, 107 Mass. 555, the 
count was that plaintifC was a manufacturer 
of shoes, and for the prosecution of his busi- 
ness it was necessary for him to emjjloy 
many shoe-makers; that defendant, well 
knowing this, did unlawfully, and without 
justifiable cause, molest him in carrying on 
said business, with the unlawful pui'pose of 
preventing him from carrying It on, and 
willfully induced many shoe-makei's who 
were in his employment, and others who 
were about to enter it, to abandon it without 
his consent and against his will, and that 
thereby the plaintiff lost their services, and 
the profits and advantages which he would 
have derived therefrom, and was put to great 
expense to procure other suitable workmen, 
and compelled to pay larger prices for work 
than he would have had to pay but for the 
said doings of the defendant, and otherwise 
injured in his business. It was objected. In- 
ter alia, that this count of the declaration did 
not show that the persons Induced to leave 
plaintiff's employ did not have a right to do 
so; yet the count was held to show a cause 
of action, and the demurrer was overruled. 

In a note to section 487 of Schouler on Do- 
mestic Relations, It is said that for a master 
to maintain an action it is enough if the 
tservlce is one at will, if subsisting when 
interrupted. Salter v. Howard, 43 Ga. 601; 
Sykes v. Dixon, 9 Adol. & E. 693. 

In Rice v. Manley, 66 N. Y. 82, one S. had 
contracted, by parol, to sell and deliver to 
plaintiffs a quantity of cheese, but, being 
made to believe, by the fraud of the defend- 
ant, that plaintiffs did not want the cheese, 
sold it to defendant. The contract was not 
binding under the statute of frauds, but 
would have been performed by S. had it not 
been for the fraud. It was held that the ac- 
tion was maintainable against the defendant. 

In Benton v. Pratt, 2 Wend. 385, where 
Seagraves & Wilson had contracted with 
plaintiff to purchase of him, to be delivered 
at a future time, 20 hogs, and nothing had 
been done to make the contract binding un- 
der the statute of frauds, and, while plain- 
tiff was preparing to perform his contract, 
the defendant, knowing the fact, fraudu- 
lently represented to S. & W. that plaintiff 
did not Intend to deliver his hogs, and this 
Induced S. & W. to buy their hogs, and then 
S. & W. refused to take plaintiff's hogs solely 
because they had a full supply. It was held 
that, where a contract would have been ful- 
filled but for false and fraudulent represen- 
tations of a third person, an action for dam- 
ages wUl lie against such person, although 
the contract could not have been enforced 
by action. "It is not material," says the 
opinion, "whether the contract of the plain- 



tiff with Seagraves & AVilson was binding 
upon tUem or not. The evidence established 
beyond all question that they would have 
fulfilled it but for the fraudulent representa- 
tion of the defendants." Green v. Button, 
2 Cromp., M. & R. 707. 

In Walker v. Cronin, supra, after quoting 
Comyn's Digest (notes on "Case" A) as fol- 
lows: "In all cases where a man has a 
temporal loss or damage by the wrong of 
another he may have an action on the case 
to be repaired in damages," — it is said: "The 
Intentional causing of such loss to another, 
without justifiable cause, and with the ma- 
licious purpose to Inflict It, is of irself a 
wrong. Carew v. Rutherford, 106 Mas.s. 1; 
Carrlngton v. Taylor, 11 East, 571, 574. 
* * * Thus every one has an equal right 
to employ workmen In his business or serv- 
ice, and if, by the exercise of this right, in 
such manner as he may see fit, persons are 
Induced to leave their employment elsewhere, 
no wrong Is done to him whose employment 
they leave, unless a contract exists by which 
such other person has a legal right to the 
further continuance of their service. If such 
a contract exists, one who knowingly and 
intentionally procures it to be violated may 
be held liable for the wrong, although he 
did it for the purpose of promoting his own 
business. * "■ * It is generally held that 
no action will lie against one for acts done 
upon his own land, in the exercise of his 
rights of ownership, whatever the motive. If 
they merely deprive another of advantage, 
or cause loss to him, without violating any 
legal right. What is the motive in such 
cases is Immaterial;"— citing Chatfield v. 
Wilson, Frazier v. Brown, supra. But in 
Wheatly v. Baugh the suggestion " * * * 
that malicious acts without the justification 
of any right— that is, acts of a stranger re- 
sulting in like loss or damage— might be ac- 
tionable," was approved. 

"Every one has a right to enjoy the fruits 
and advantages of his own enterprise, indus- 
try, skill, and credit. He has no right to be 
protected against skill and competition, but 
he has a right to be free from malicious 
and wanton Interference, disturbance, or 
annoyance. If disturbance or annoyance 
come as a result of competition, or the ex- 
ercise of like rights by others. It is dam- 
num absque Injuria, unless some superior 
right, by contract or otherwise, is Inter- 
fered with. But if It comes from the mere 
wanton or malicious acts of others, without 
the justification of competition, or the serv- 
ice of any interest or lawful purpose, it then 
stands upon a different footing, and falls 
within the principle of the authorities first 
referred to," 1. e., Comyn's Digest and others. 
See, also, as bearing on the general question, 
People V. Fisher, 14 Wend. 1; Rafael v. 
Verelst, 2 W. Bl. 1055, where it was held 
that trespass lay against defendant for pro- 
curing by awe, fear, and influence, and con- 
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trary to his own iucliuation, a sovereign in- 
dependent absolute ijrince to imprison the 
plaintiff; Old Dominion S. S. Co. v. McKen- 
na, 30 Fed. Rep. 48, 35 Alb. Law J. 208, 
March 12, 1887, U. S. Cir. Ct. S. D. New 
York, and cases cited. From the authorities 
referred to in the last preceding paragraph, 
and upon pririciple, it is apparent that nei- 
ther the fact that the term of service inter- 
rupted is not for a fixed period, nor the fact 
that there is not a right of action against 
the person who is induced or influenced to 
terminate the service, or to refuse to perform 
his agreement, is of itself not a bar to an 
action against the third person maliciously 
and wantonly procuring the termination of 
or a refusal to perform the agreement. It is 
the legal right of the party to such agi-ee- 
ment to terminate it or refuse to perform it, 
and in doing so he violates no right of the 
other party to it, but, so long as the former 
is willing and ready to perform, it is not the 
legal right, but is a wrong, on the part of a 
third party to maliciously and wantonly pro- 
cure the former to terminate or refuse to 
perform it. Such wanton and malicious in- 
terference for the mere purpose of injuring 
another is not the exercise of a legal right. 
Such other person who is in employment by 
which he is earning a living, or otherwise 
enjoying the fruits and advantages of his 
industry or enterprise or skill, has a right 
to pursue such employment undisturbed by 
mere malicious or wanton interference or 
annoyance. Every one has a perfect ri^Ht 
to protect or advance his business, if in do- 
ing so he infringes no superior legal right 
of another. 

2. The defendant (appellant) excepted to 
tie following paragraph of the judge's 
charge to the jury: "If the Pensacola & At- 
lantic Railroad Company had a contract 
with Kehoe & Walker to furnish a side track 
to their brick-yard, and the defendant res- 
fused to perform that contract, intending 
thereby to injure the plaintifC by having 
him discharged, then the defendant would 
be liable to plaintiff for damages according 
to the law and evidence." This instruction 
does not embody as an essential either the 
idea of an actual discharge of the plaintiff 
by Kehoe & Walker, or of such a discharge 
maliciously and wrongfully procured by de- 
fendant, or of any actual damage sustained 
therefrom by the plaintiff, but asserts that a 
refusal by Chipley to perforin a contract of 
the railroad company with Kehoe & Walker, 
with the intent to have plaintiff discharged, 
is of itself a ground of recovery by plaintiff. 
Assuming that the instruction was not er- 
roneous in other respects, the absence from 
it of the element of an actual discharge 
would alone be fatal to it. The mere inten- 
tion to injure, however malicious and wrong- 
ful, does not create a right of action In the 
person for whom it is entertained. We 
think, moreover, that the charge should have 



been confined to the theory of the declara- 
tion, which is maliciously and wrongfully 
procuring one to violate his contract with 
another, and thereby causing the latter in- 
jury. 

3. The judge also charged the jury that, 
"if the plaintiff entered into the employment 
of Kehoe & Walker upon the understanding 
that he was afterwards to be admitted into 
copartnership with them, he was an em- 
ploys, and the defendant would be liable for 
procuring his discharge, even though there 
was no contract between plaintiff and Kehoe 
& Walker for a definite term of service, or 
for stipulated wages." The defendant ex- 
cepted. The case made by the declaration is 
that the employment was under an agreement 
by which it was to be continued for a long 
period of time. An agreement between the 
plaintiff and Kehoe & Walker for the contin- 
uance of the employment for a long period 
of time cannot be ignored as a feature of 
the case. This allegation means that the 
agreement entered into by them entitled the 
plaintiff, either expressly or by implication, 
to employment not only for a period of time, 
but for a long period. It means that a pe- 
riod of time was agreed upon by them; and 
whatever the period thus agreed on was, 
whether limited by months or years or other- 
wise, is to be proved. The language implies 
that there was at least some point of time 
in the future, ascertainable from the terms 
of the agreement, up to which the employ- 
ment was to extend. That the continua- 
tion of the employment for any time was de- 
pendent upon the condition of a satisfactory 
performance of his duties by the plaintiff 
would not be inconsistent with an employ- 
ment for a particular period. If there was 
no agreement for any particular period of 
time, but the employment was one in which 
the agreement was that plaintiff should be 
given employment as long as he performed 
his work satisfactorily, and he has been dis- 
charged from it solely through the malicious 
and wrongful procurement of the defendant, 
and injury has resulted, he shoidd have laid 
his case accordingly; but such is not the 
averment here. The fact that the actual 
damage may not be ascertainable in such a 

''case would not defeat a recovery of at least 
nominal damages. The meaning of the lan- 

■ gunges used in the declaration is that the 
terms of the agreement were such as to ena- 
ble the coutt and jury to ascertain from 
them at least the minimum period for which 
the employment was to continue, and to 
show that this period was a long one. How 
can it be said that the period of time for 
which the employment was to continue was 
a long one, if the terms of the agreement did 
not indicate the length of it? In view of 
the case made by the declaration, we think 
the charge erroneous. 

The absence from the agreement of a 
clause fixing the wages at a certain or stipu- 



CHIPLEY V. ATKINSON. 



■25 



lated amount would not defeat a recovery. 
If the compensation, wases, or benefit to be 
derived by the employi? is such that its value 
can be ascertained, it is sufficient to sustain 
even compensatory damages. 

4. The jury were also instructed "that, if 
the plaintiff voluntarily left the service of 
Kehoe & Walker because of the conduct of 
the defendant in endeavoring to procure his 
discharge, it would be equivalent to a dis- 
charge, and the defendant would be liable 
to the plaintiff as for procuring the dis- 
charge; but, if the plaintiff voluntarily left 
the service of Kehoe & AValker without ref- 
erence to the conduct of the defendant, then 
the defendant would not be liable." The ef- 
fect of this is that if the plaintiff, knowing 
of the alleged conduct of Chipley, voluntarily 
left the service of Kehoe & Walker on ac- 
count of such conduct, yet without being in 
fact discharged by them, that such voluntary 
leaving their service constituted in law a dis- 
charge of him from their service by Kehoe & 
Walker. There must, we think, always be 
such a discharge of tlie plaintiff, in a case 
like this, as amounts to a termination by his 
employer of the contract with the employe. 
The doctrine of the charge is that the inef- 
fectual efforts of Chipley to induce or pro- 
cure Kehoe & Walker to break their agree- 
ment with plaintiff is supplemented into a 
right of action by the plaintiff's terminating 
a relation or service which Kehoe & Walker 
had not terminated, notwithstanding Chip- 
ley's efforts. Chipley's efforts to procure 
Kehoe & Walker to break their contract 
with plaintiff, however malicious such ef- 
forts may have been, could not create a right 
of action of the character set up in the first 
count of the declaration if unsuccessful. One 
cannot supply at his volition tlie deficiencies 
characterizing the conduct of another, as a 
ground for either an action at law or suit in 
equity. My own termination of a contract, 
whether with or against the will of my em- 
ployer, cannot constitute a breach of it by 
him, or create a ground of action against 
him, or one who has unsuccessfully endeav- 
ored to induce him to break it. The dis- 
charge or dismissal by the employers in a 
cause like this must be clearly made out, or 
the case will fail. The charge is erroneous. 

5. The defendant's attorney requested that 
the following Instructions should be given 
to the jury: "(1) In order that the plaintiff 
may recover under the first count he must 
prove that the defendant unlawfully pro- 
cured Kehoe & AS'alker to discharge the 
plaintiff from an employment which existed 
by contract between plaintiff and Kehoe & 
Walker. If there was no contract, then, 
even though the defendant unlawfully pro- 
cured plaintiff's discharge, he has suffered 
no legal injury. (2) Even if there was a 
contract, if such contract was terminable at 
the will of Kehoe & Walker, then the pro- 
curement by the defendant of the dissolution 



of such contract does not constitute a ground 
of action." They were refused. In view of 
the declaration in this case, we think the 
first of the above instructions was proper. 
The declaration shows a contract employ- 
ment as general superintendent of a brick- 
yard, under an agreement, the same to con- 
tinue for a long period of time, and one by 
which he earned the support of himsolf and 
his family. The second instruction is, for 
reasons stated in a former part of this opin- 
ion, erroneous. 

G. Defendant also requested the judge to 
charge the jury as follows: "In order that 
the plaintiff may recover any damages for 
the procurement by the defendant that Ke- 
hoe & Walker should not take plaintiff into 
copartnership, there must have existed, at 
the time of such procurement, a legal con- 
tract by which Kehoe & Walker were bound 
to enter into a copartnership. If you find 
that there was merely an understanding that 
upon certain contingencies Kehoe & Walker 
and plaintiff were to enter into a copartner- 
ship, a procurement by the defendant of a 
withdrawal by Kelioe & Walker from such 
understanding will not entitle the plaintiff 
to recover for any damages resulting there- 
from." In regard to this instruction, we 
may, in view of the fact that the case has to 
go back for a new trial, as well say that any 
actual damage probable to result to the 
plaintiff from a loss of the promised partner- 
ship is entirely too uncertain to be estimat- 
ed. The speculative loroflts of a new or pro- 
posed business such as this cannot be looked 
to as an element of actual or compensatory 
damage sustained by the plaintiff. Vicks- 
burg Sz M. R. Co. v. Ragsdale, 46 Miss. 458. 
Where, however, a defendant in a case like 
this knew or believed, or had reason to be- 
lieve, that the emploj'er had promised or 
did actually intend to admit plaintiff into 
partnership with him, the fact of such knowl- 
edge or belief of, or e\'en reason to believe, 
such promise or intention, may be considered 
by the jury in passing upon the motive of 
the defendant, and in fixing exemplary dam- 
ages. 

7. The following instruction was also re^ 
quested by defendant, and refused by the 
circuit judge: "So far as the plaintiff' is con- 
cerned, it was lawful for the defendant, as 
vice-president and general manager of the 
Pensacola & Atlantic Railroad Company, to 
refuse to furnish a side track gratuitously 
to Kehoe & Walker if they retained plaintiff 
in their employ, or with an interest in their 
business, even though there was a contract 
by which the railroad company were to fur- 
nish such side track gratuitously, and such 
refusal does not furnish any groimd of ac- 
tion for the plaintiff if you find that he was 
not a party to the contract." If A., acting 
in his own behalf, or in that of his principal, 
simply withhold a gr.atuity from B. because 
B. retains C. in his employ, or with an In- 
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terest in his business, neither the employer 
nor the employe has any right of action; 
and, in such case, where there is a contract 
between the first person and the employer 
to furnish the latter any certain thing, and 
the first person refuses to perform or break 
his contract for the reason that the third 
person is employed by the second, the third 
person o*employ6 has no right of action for 
such refusal or breach of contract. In nei- 
ther case has any legal right of C. been 
violated, nor has C. any privity with the con- 
tract. His assumed reason for the with- 
holding or breach is not, either alone or with 
such withholding or breach, a ground of 
legal action, nor is proof of a mere withhold- 
ing or violation of the contract by A. because 



of such retention of C. of itself proof of his 
procurement or persuasion of B. to make the 
discharge. We do not mean, however, to 
say that, in an action such as that set up In 
the first count of this declaration, it is not 
competent for the plaintiff to show that the 
withholding or breach was used by the de- 
fendant with the malicious purpose and as a 
means of procuring or persuading the em- 
ployer to discharge the plaintiff, but we 
think it is competent to so show. The in- 
struction requested should, we think, have 
been given, as it does not imply any such 
purpose of procuring a discharge of the 
plaintifC. 

The judgment is reversed, and a new trial 
granted. 
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ALEXANDER v. CHURCH. 

(4 Atl. 103, 53 Conn. 561.) 

Supreme Court of Errors of Connecticut. Jan. 

4, 18S6. 

Appeal from judgment of common pleas, 

New Haven county. 

E. P. Ai-rine, for plaintiff. C. H. Fowler 
and D. W. Tuttle, for defendant. 

PARK, C. J. Very little need be said in 
this case to vindicate the judgment of the 
court below. The defendant demm-red to the 
complaint in that court, but it was adjudged 
sufficient; and this action of the court is 
made the ground for the claim of error in 
this court. 

T'he principal allegations of the complaint 
are the following: First That the plain- 
tiff had an inchoate mechanic's lien on the 
premises of the defendant for materials 
furnished and labor performed as a sub- 
contractor in the construction of a building 
on the premises. Second. That the premises 
were amply sufficient in value to secure the 
plaintifE's claim. Third. That the plaintiff 
had taien some of the steps provided by the 
statute towards the perfecting of his lien. 
Fourth. That he was induced not to per- 
fect the lien by the false and fraudulent dec- 
larations of the defendant that she had paid 
tho contractor in full for the building, and 
did not owe him anything on account of it; 
such payment having been in part by ac- 
cepting orders drawn by him in favor of 
other parties, and in part by the payment 
of money; both of them before the plaintiff 
had given notice of his lien. Fifth. That 
these declarations were made with the intent 
to deceive the plaintiff, and induce him to 
forego the perfecting of his lien. Sixth. That 
the representations had the desired effect in 
deceiving the plaintiff, and in causing him to 
desist from the perfecting of his Men. Sev- 
enth. That in consequence of these false and 
fraudulent representations the plaintiff lost 
his security upon the property, which he 
had in an inchoate condition when the rep- 
resentations were made, and lost the debt 
which was justly due him for labor per- 
formed and materials furnished in the con- 
struction of the building. 

These are the principal allegations of the 
complaint; and they seem to us amply suf- 
ficient to constitute a cause of action against 
the defendant for the loss which the plaintiff 
had sustained by the failure to perfect his 
lien. I 



Cooley, Torts, 471, says: "Fraud consists in 
deception practiced in order to induce anoth- 
er to part with property or surrender some 
legal risht, and which accomplishes the end 
desii-ed." According to this definition it is 
manifest that here are all the elements of 
actionable fraud. False representations were 
made by the defendant with the intention to 
deceive the plaintiff, and thereby prevent his 
acquiriuK a lien upon her propertj-, which 
was then but partially accomplished; and 
the representations had their intended effect. 
The defendant likens this case to that of 
Austin V. BaiTows, 41 Conn. 287; but the 
distinction between the cases is obvious. In 
that case no action whatever had been taien 
to acquire a lien by attachment of the debt- 
or's property; and there was nothing to in- 
dicate with any degree of certainty that an 
attachment would ever have been made if 
the acts of the debtor and others assisting 
him in concealing his property had not been 
done. Here the plaintiff's inchoate lien had 
attached to the defendant's property, and he 
was engaged in perfecting it, but was stopped 
in doing it by the false and fraudulent decla- 
rations of the defendant. 

In Adams v. Paige, 7 Pick. 541, it was 
held that an action would lie for fraud in de- 
feating an attachment by means of a col- 
lusive prior attachment; and clearly such 
would be the case if the same end was ac- 
complished by fraudulent representations. 
See, also, Marshall v. Buchanan, 35 Cal. 264. 
We think the complaint is sufficient, and 
the court below committed no error in so de- 
ciding. 

The remainder of the case requires but 
little comment. The court has found all 
the material allegations of the complaint true, 
except the one that the conti-actor for the 
constmction of the building was irrespon- 
sible at the time that notice of the plaintiff's 
intent to claim a lien on the property was 
served upon the defendant, and continued 
to remain in-esponsible. The court finds that 
no evidence was offered to show that the 
contractor was unable to pay the plaintiff's 
claim, or that any demand to pay it had 
been made upon him. We think the finding 
of the court in this respect makes no material 
difference in the case. The plaintiff was en- 
titled to his lien as security for his claim, 
however it may have been in regard to the 
ability of the contractor to pay it. 

There is no error in the judgment appealed 
from. 
In this opinion the other judges concurred. 
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BALTIMORE & P. R. CO. v. FIFTH BAP- 
TIST CHURCH. 

(2 S. Ct. 719, 108 U. S. 317.) 

Supreme Court of the United States. April 23, 
1883. 

In error to the supreme court of the Dis- 
trict of Columbia. 

The Fifth Baptist Church, the plaintifE in 
the court below, was a religious corporation, 
created under the general incorporation act 
of congress in force in the District of Colum- 
bia. It owned a buUding in the city of Wash- 
ington, situated on D street, between Four- 
and-a-half and Sixth streets, which was erect- 
ed and has been used by it as a church for 
many -years. The defendant in the court be- 
low, the Baltimore & Potomac Railroad 
Company, was a corporation created under 
the laws of Maryland, and was authorized by 
act of congress to lay its track within the 
limits of the city, and construct other works 
necessary and expedient to the proper com- 
pletion and maintenance of its road. 

The plaintiff alleges that the defendant, in 
1874, erected an engine-house and machine- 
shop on a parcel of land immediately ad- 
Joining its church edifice, and has since used 
them in such a way as to distiu'b, on Sun- 
days and other days, the congregation assem- 
bled in the church, to interfere with religious 
exercises therein, break up Its Sunday- 
schools, and destroy the value of the build- 
ing as a place of public worship. It there- 
tore brought the present suit in the supreme 
court of the district for the damages it had 
sustained. The defendant pleaded the gen- 
eral issue. 

On the trial, evidence was given to show 
that the Fifth Baptist Church had ovraed 
and used the premises described as a place 
of worship since 1S.57; that the present 
church building was begun in 1867, and since 
1868 or 1869 had been continuously occupied 
by the church as its ho'ise of worship; that 
in 1872 the defendant erected upon a parcel 
of ground Immediately adjoining the premis- 
es on the west, and from April, 1874, till the 
commencement of this suit, maintained an 
engine-house and machine-shop, where a 
large number of locomotives and steam- 
engines were housed and their fires made, 
and to and from which the engines were pro- 
pelled, and in which they were coaled, 
watered, repaired, and otherwise used; that 
when the ground was first broken for the 
erection of these works the plaintiff ad- 
vised the company that If put there they 
would prove to be a nuisance and ruinous to 
the plaintifC's Interest, and protested against 
then' erection; that the company, however, 
paid no heed to this protest, but proceeded 
to erect the works upon the building line of 
Its own premises within five and a half feet 
from the church edifice, and constructed 
upon the engine-house 16 smoke-stacks, lower 
in height than the windows of the main 



room of the church; that the nearest of the 
smoke-stacks wa£ less than 60 feet from the 
windows, and the others were in a semi- 
circular curve, at gradually Increasing dis- 
tances; that during this period — from April, 
1874, to the commencement of the present 
suit — the plaintiff was accustomed to have 
on every Sabbath day Sunday-school exer- 
cises in the morning, preaching in the fore- 
noon, and preaching In the evening; and that 
religious services were also held in it on 
Wednesday evening of every week, and on 
the first Tuesday and Friday evenings of ev- 
ery month, and at intervals protracted re- 
ligious meetings were held in it every night 
in the week except Saturday night; that dur- 
ing this period these services were habitually 
interrupted and disturbed by the hammering 
noises made in the workshops of the com- 
pany, the rumbling of its engines passing in 
and out of them, and the blowng off of 
steam; that these noises were at times so 
great as to prevent members of the congrega- 
tion sitting in parts of the church furthest 
from the shops from hearing what was said; 
that the act of blowing off steam occupied 
from five to fifteen minutes, and frequently 
compelled the pastor of the church to sus- 
pend his remarks; that this was of habitual 
occurrence, during the day and at night, and 
on Sundays as well as other days; and that 
in the simimer-time, when the windows of 
the church were opened for air, smoke, cin- 
ders, and dust were blown from the smoke- 
stacks through the windows of the church, 
settling upon the pews and fm-niture, and 
soiling the clothes of the occupants, accom- 
panied by an offensive odor, which greatly 
annoyed the congregation. 

Evidence was also given to show that the 
raih'oad company, which was authorized to 
lay its track only along Virginia avenue m 
the city, had constructed a side track from 
the avenue to Its workshops, crossing a part 
of D street and its sidewalk at a distance of 
about 100 feet from the door of the church; 
that the locomotives were allowed to stand 
at the entrance of its premises with their 
cow-catchers protruding several feet beyond 
the inclosure, and sometimes to stand across 
the sidewalk along which two-thirds of the 
congregation are obliged to pass in going to 
and from the church; that the access to the 
church was thereby obstructed and rendered 
dangerous, and on several occasions mem- 
bers had barely escaped being run over by 
the sudden starting of the locomotives with- 
out note or warning; that the congregation 
had been thereby diminished, and the at- 
tendance upon the Sunday-school decreased 
by about one-fourth; that the Sunday-school 
was a source of revenue to the plaintiff, hav- 
ing contributed to the construction and Im- 
provement of the chiu-ch building, and this 
revenue was proportioned to the attendance 
thereon; that tlie property of the plaintiff 
was nearly ruined for church purposes by 
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the proximity of the works of the defenclaiit, 
and the noise, smolie, cinders, and dust 
wliich they created; that the rental value 
was ordinarily from $1,200 to $1,000 per an- 
num, but that with the defendant's worlds 
,ad.ioining it could hardly be rented at all; 
and that those works had depreciated the 
value of tlie property fifty per cent. 

To meet the facts thus established, and as 
a defense to the action, the railroad company 
gave evidence to show that it rau about 60 
trains a day over its road in the city of 
Washington during week-days, and about 10 
trains on Sundays; that its locomotives were 
the best known in the business; that it em- 
ployed about 200 men, who were all skillful 
in their particular branches of the work, and 
well behaved; that In the engine and repair 
shop no more noise was made than was 
neerssary; that every precaution was taken 
on Sundays to preserve quiet in the neighbor- 
hood of the church; that the main shop of 
the company was in the city of Baltimore, 
xmd the shop and engine-house in AA'ashing- 
ton were used only for mating casual and 
temporary repairs in order to keep the ma- 
chinery and engines iu operation; that the 
smoke-stacks were higher that required 
■by the building regulations in force in Wash- 
ington; that the engine-house and workshops 
were skillfully and cai'efully constructed 
with suitable appointments and appliances; 
that the bells of the locomotives were not 
rung, nor the whistle sounded, except when 
a.n accident was liable to occur; and that 
when the engines were brought into the 
house the steam ordinarily was not blown 
off, but allowed to go down. 

The main rehance, however, of the railroad 
company to defeat the action was the au- 
thority conferred upon it by the act of con- 
gress of February 5, 18C7, to exercise the 
same powers, rights, and privileges in the 
construction of a road in the District of 
Columbia, the line of which was afterwai'ds 
designated, which It could exercise imder 
its charter in the construction of a road in 
Maryland, with some exceptions, not mate- 
rial here. By 'its charter it was empowered 
to make and construct all works whatever, 
which might "be necessary and expedient," 
in order to the proper completion and main- 
tenance of the road. 

The act of congress provided that the road 
which the company was authorized to con- 
struct should enter the city at such a place 
and pass along such public street or alley to 
such terminus as might be allowed by con- 
gress, upon the presentation of a survey and 
map of its proposed location. Subsequently 
congress allowed the company to enter the 
-city with its railroad by one of two routes, 
as it might select. It selected the one by 
which the road is brought along Virginia 
avenue, in front of the church of the plaintiff, 
to the intersection of Southi C and West 
JJinth streets. 

The testimony of the parties being closed, 



the plaintiff prayed three insti'uctions to the 
jury, which were given by the court, with 
additions to each. They were as follows: 

First insti'uction prayed: "If the jury find 
from the evidence that the engine-Uouse of 
the defendant is used for receiving its en- 
gines when tlicy come into the city after a 
ti-ip; that after coming into said engine-house 
such engines more or less frequently blow off 
their steam, and that such blowing off of 
steam makes a loud and disagreeable noise, 
and that such engines are put in the stalls 
in said hotise, and emit the smoke from their 
fires through the chimneys of said house, 
and that the said engine-house is used for 
the purpose of a sliop in which to make a 
certain class of repairs upon the engines and 
cars of the defendant, and that a loud noise 
of hammering is created in making such re- 
pairs, and that said engine-house is also used 
to receive coal for coaling the engines of de- 
fendant before going out, and that they are 
all coaled therein, and also get up their 
fire and steam therein, and further find that 
said hotise is located so near the chm'ch of 
the plaintiff that the noises from said en- 
gine-house can be distinctly heard inside of 
the said chm'ch, and also that the chimneys 
of said engine-house are so constructed that 
the tops thereof are not as high as the tops 
of the windows of said church, and shall fm-- 
ther find that the smoke from said chimneys 
is thrown through said windows into said 
chui'ch in such quantities and so generally as 
to be a common annoyance and inconven- 
ience to the congregation worshipping therein, 
and that said noises in said yard of blowing 
off steam are of daily and nightly occm-rence, 
and are so distinctly heard in said church 
on Sundays, as well as the days of the week, 
as to annoy, harass, and inconvenience the 
congregation when engaged in divine wor- 
ship therein, and that they disturb and great- 
ly inconvenience the congregation in the en- 
joyment of said building as a chm'ch, then 
the plaintiff is entitled to recover, provided 
the jury find that said church was located 
upon the spot where it now is before the de- 
fendant established its engine-house in its 
present position, and provided the jury fur- 
ther find that the annoyance and inconven- 
ience to said congregation from the smoke 
and noises above mentioned occurred within 
three years before the date at which this 
suit was brought, and provided fm-thcr that 
said noises and smoke depreciated the value 
of the property of the plaintiff within the pe- 
riod from April 1, 187-1, to March 22, 1877." 

The court granted this prayer and gave the 
instruction, adding to it a charge, as follows: 
"If you find all these facts, then this shop is 
a nuisance, and a special annoyance to the 
congregation that worship iu this chm-ch. 
Every man has a right to the comfortable en- 
joyment of his own house, in which enjoy- 
ment a neighbor cannot molest him; and no 
grant conferred by proper authority upon anj 
corporation to construct a railroad along the 
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public streets, or to build shops, can be con- 
strued as authorizing that company to con- 
struct a nuisance. If the work is of such a 
necessary kind that the company must have 
it, if the shop is of that character, and yet is 
a nuisance in the neighborhood, they must 
find some other place to put it. No legislature 
has a right to establish a private nuisance." 

Second instruction prayed: "The actual 
amount of pecuniary loss to the plaintiff is 
not necessarily the rule of damages in actions 
like the present In estimating the amount 
of compensation to the plaintiff for the injury, 
if any, found to have been sustained by it, 
the jury may determine the extent of the in- 
jury and the equivalent damages, in view of 
all the circumstances of said injury to said 
plaintiff, of depreciation in the value of its 
property during the period embraced in this 
suit, and of interference with the uses to 
which said property was devoted by said 
plaintiff during said period, and of all other 
particulars, if any, wherein the plaintiff is 
shown to have been injured during said pe- 
riod, and for which, under the instructions 
of the court, said plaintiff is entitled to re- 
cover." 

This prayer was granted and the instruction 
given, accompanied with the following charge 
to the jury: "That prayer I think is substan- 
tially right. The suit is brought by a con- 
gregation duly incorporated, and they have 
brought an action to recover damages for ' 
their inconvenience and discomfort in conse- . 
quence of the acts of the defendant. It is \ 
the personal discomfort more than any- I 
thing else which is to be considered in re- ' 
gard to the assessment of damages. Now, 
I can very easily imagine, and it may of- 
ten happen, that the construction of an im- 
provement such as this might increase the 
value of property in the vicinity, and I am 
not sure at all that the erection of this work- 
shop in that neighborhood may not really 
have increased the inti-insic value of the prop- 
erty belonging to this congregation. The evi- 
dence in the case does not, as it seems to me, 
show that this property has been depreciated 
by the construction of that workshop. We 
can imagine, and it is not a far-fetched im- 
agination either, that the effect of such a 
workshop in that neighborhood might be 
to collect a population around it, and thus 
increase the population in that neighborhood, 
and really enhance the value of property; and 
yet the congregation would be entitled to re- 
cover damages (although their property might 
have increased in value) because of the incon- 
venience and discomfort they have suffered 
from the use of the shop. The congregation 
has the same right to the comfortable en- 
joyment of its house for church purposes that 
a private gentleman has to the comfortable 
enjoyment of his own house, and it is the 
discomfort which is the primary consideration 
in allowing damages." 

Third insti-uction prayed: "If the jurj 
find from the evidence that, among other 



purposes, the plaintiff's church was used by 
the said plaintiff as a school-house for the 
instruction of children on the Sabbath day, 
and that a revenue was derived from such 
school, depending for the amount thereof 
upon the number of children attending said 
school, and shall also find that the defendant 
was in the habit of allowing its engines, with 
steam on, and ready to move out over D 
street, to lie adjacent to the sidewalk of said 
D street, adjacent to its workshop and en- 
gine-house, and that in consequence of said 
engines being so allowed to occupy such po- 
sition the number of pupils attending said 
school was diminished, and that from the 
said cause the' number of the pupils of the 
said school was lessened within the period 
from March 22, 1S74, to March 22, 1877, then 
the jury will consider the extent of such 
special damage to the plaintiff, should they 
find such spC'Cial damage an element in mak- 
ing up their verdict in this case.'' 

This prayer was granted and the instruc- 
tion given, accompanied with the following 
charge: "I grant that prayer because there 
is some evidence that this congregation used 
that church partly for a Sunday-school where 
children are instructed, and that those chil- 
dren were in the habit of contributing, and 
have contributed, sums of money to the sup- 
port of the church. A party is entitled to 
be compensated, not only for actual damages 
sustained from the acts of the defendant, 
but, in a case like this, is entitled to his 
damages for a continuous and threatened 
danger. A man is entitled to recover dam- 
ages from the owner of an adjoining property 
ready to tumble down upon himself or his 
family. That is a threatened danger, and 
although the danger may not have been 
actually sustained, yet people are not to be 
kept in alarm constantly by a threat of 
danger. It may fall upon him at any time, 
and a court of chancery would direct it to 
be removed, and on an indictment for a 
nuisance of that kind it would be removed. 
But in private actions like this it may be 
taken into consideration by the jury whether 
those engines, standing inside the house and 
passing out and in so frequently as they do, 
and in that place, produce a reasonable and 
fair apprehension of danger to persons pass- 
ing to that church, especially to children 
passing to Sunday-school. You can take that 
element into yoiu* consideration." 

To each of these instructions the defendant 
excepted. It also requested the court to 
give several other instructions, the purport 
of which was that if the railroad company 
constructed its smoke-stacks on the repair- 
shop in the usual and ordinary manner, and 
built them as high as required by the build- 
ing regulations in force in Washington, the 
plaintiff could not recover for any damage 
caused by smoke from such smoke-sta<;ks; 
that the company possessed the right to se- 
lect the location in question, and to con- 
struct, maintain, and use upon it such en- 
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gine-house and other works as were neces- 
sary and expedient for the constraction, 
maintenance, and repair of its road and 
engines, and to occupy the premises for that 
purpose; and that if the jury found that the 
inconveniences complained of were no more 
nor greater than the natural or probable re- 
sult of maintaining such engine-house and 
repair-shop, or found that, in the occupation 
and use of the property and management of 
its business, the company exercised such rea- 
sonable care as a person of ordinary pru- 
dence and caution would exercise imder the 
cu-cumstances, it was not liable for any dam- 
ages; and that if the company did not use 
reasonable care in the construction of the 
smoke-stacks on the engine-house or repair- 
shop, the plaintifC was only entitled to recov- 
er interest for three years on the difference 
between the value of the property as it 
would have been if the defendant's smoke- 
stacks had been carefully constructed, and 
the actual value as reduced by the smoke 
from them; that the defendant was entitled 
to construct and use the side track across D 
street; and that the plaintiff could not re- 
cover, being a corporation, for any incon- 
venience which members of the congregation 
assembled in its church might suffer from 
the noise and offensive odors occasioned by 
the defendant's engines and shops. 

The court refused to give these instruc- 
tions, and the jury found for the plaintiff 
$4,500 damages, and the judgment entered 
thereon was affirmed at the general term of 
the supreme court of the district. To re- 
view that judgment the defendant brought 
the case here on a writ of error. 

Enoch Totten, for plaintiff in error. E. T. 
Merrick and J. J. Darlington, for defendant 



FIELD, J. K the facts are established 
which the evidence tended to prove, and from 
the verdict of the jury we must so infer, there 
can be no doubt of the right of the plaintiff to 
recover. The engine-house and repair-shop 
of the raih-oad company, as they were used, 
rendered it impossible for the plaintiff' to oc- 
cupy its building with any comfort as a place 
of public worship. The hammering in the 
shop, the rumbling of the engines passing in 
and out of the engine-house, the blowing off 
of steam, the ringing of bells, the sounding 
of whistles, and the smoke from the chim- 
neys, v^th its cinders, dust, and offensive 
odors, created a constant disturbance of the 
religious exercises of the church. The noise 
was often so great that the voice of the pas- 
tor while preaching could not be heard. The 
chimneys of the engine-house beiJig lower 
than the windows of the church, smoke and 
cinders sometimes entered the latter in such 
quantities as to cover the seats of the church 
with soot and soil the garments of the wor- 
shipers. Disagreeable odors, added to the 
noise, smoke, and cinders, rendered the place 



not only uncomfortable, but almost mien- 
durable as a place of worship. As a conse- 
quence, the congregation decreased in num- 
bers, and the Sunday-school was less numer- 
ously attended than previously. 

Plainly the engine-house and repair-shop, as 
they were used by the railroad company, 
were a nuisance in every sense of the term. 
They interfered with the enjoyment of prop- 
erty which was acquired by tlie plaintiff long 
before they were built, and was held as a 
place for religious exercises, for prayer and 
worship; and they disturbed and annoyed 
the congregation and Sunday-school which as- 
sembled there on the Sabbath and on differ- 
ent evenings of the week. That is a ijui- 
sance which annoys and disturbs one in the 
possession of his property, rendering its ordi- 
nary use or occupation physically uncomfort- 
able to him. For such annoyance and dis- 
comfort the com-ts of law will aff'ord redress 
by giving damages against the wrong-doer, 
and when the cause of the annoyance and 
discomfort are continuous, com'ts of equity 
will interfere and restrain the nuisance. 
Crump V. Lambert, L. R. 3 Eq. 409. 

The right of the plaintiff' to recover for the 
annoyance and discomfort to its members in 
the use of its property, and the liability of the 
defendant to respond in damages for causing 
them, are not affected by their corporate 
character. Private corporations are but as- 
sociations of individuals united for some 
common pui-pose, and permitted by the law 
to use a common name, and to change its 
members without a dissolution of the associa- 
tion. Whatever interferes with the comfort- 
able use of their property, for the pm-poses of 
their formation, is as much the subject of 
■ complaint as though the members were unit- 
ed by some other than a corporate tie. Here 
the plaintiff, the Fifth Baptist Chm-ch, was 
incorporated that it might hold and use an 
edifice, erected by it, as a place of public wor- 
ship for its members and those of similar 
faith meeting with them. 'Whatever prevents 
the comfortable use of the proix-rty for that 
pm'pose by the members of the coi-poration, 
or those who, by its permission, imiie with 
them in the church, is a disturbance and an- 
noyance; as much so as if access by them to 
the church was impeded and rendered incon- 
venient and difficult. The purpose of the or- 
ganization is thus thwarted. It is sulhcient 
to maintain the action to show that the 
building of the plaintiff was thus rendered 
less valuable for the pm-poses to which it was 
devoted. 

Tlie liability of the defendant for the an- 
noyance and discomfort caused is the same, 
also, as that of individuals for a similar 
wrong. The doctrine which formerly was 
sometimes asserted, that an action wiU not 
lie against a corporation for a tort, is ex- 
ploded. The same rule in that respect now 
applies to corporations as to individuals.* 
They are equally responsible for injm-ies done 
in the course of their business by their serv- 
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ants. This is so well settled as not to require 
the citation of any authorities in its support 

It is no answer to the action of the plaintiff 
that tho raih-oad company was authorized by 
act of congress to bring its track within the 
limits of the city of Washington, and to con- 
struct such works as were necessary and ex- 
pedient for the completion and maintenance 
of its road, and that the engine-house and re- 
pair-shop in question were thus necessary and 
expedient; that they are skillfully construct- 
ed; that the chimneys of the engine-house 
are higher than required by the building regu- 
lations of the city; and that as little smoke 
and noise are caused as the nature of the 
business in them will permit. In the first 
place, the authority of the company to con- 
stnict such works as it might deem necessary 
and expedient for the completion and main- 
tenance of its road did not authorize it to 
place them wherever it might think proper in 
the city, without re^'erence to the property 
and rights of others. As well might it be 
contended that the act permitted it to place 
them immediately in front of the president's 
house or of the capital, or in the most dense- 
ly populated locality. Indeed, the corpora- 
tion does assert a right to place its works up- 
on property it may acquire anywhere in the 
city. Whatever the extent of the authority 
conferred, it was accompanied with this im- 
plied qualification that the works should not 
be so placed as by their use to unreasonably 
interfere with and disturb the peaceful and 
comfortable enjoyment of others in their 
property. Grants of privileges or powers to 
coiporate bodies, like those in question, con- 
fer no license to use them in disregard of the 
private rights of others, and with immunity 
for their invasion. The great principle of the 
common law, which is equally the teaching 
of Christian morality, so to use one's property 
as not to injure others, forbids any other ap- 
plication or use of the rights and powers con- 
ferred. 

Undoubtedly a railway over the public 
highways of the district, including the streets 
of the city of Washington, may be authorized 
by congress, and if when used with reason- 
able care it "produces only that incidental in- 
convenience which unavoidably follows the 
additional occupation of the streets by its 
cars, with the noises and disturbances neces- 
sarily attending their use, no one can com- 
plain that he is incommoded. Whatever con- 
sequential annoyance may necessarily follow 
from the running of cars on the road with 
reasonable care is damnum absque injuria. 
The private inconvenience in such case must 
Tae suffered for the public accommodation. 
But the case at bar is not of that natm'e. It 
is a case of the use by the railroad company 
of its property in such an unreasonable way 
as to disturb and annoy the plaintiff in the 
occupation of its church to an extent render- 
ing it uncomfortable as a place of worship. 
It admits, indeed, of grave doubt whether 
congress could authorize the company to oc- 



cupy and use any premises within the city 
limits in a way which would subject others 
to physical discomfort and annoyance in the 
quiet use and enjoyment of their property, 
and at the same time exempt the company 
from the liability to suit for damages or com- 
pensation, to which individuals acting with- 
out such authority would be subject under 
like circumstances. Without expressing any 
opinion on this point, it is sufficient to ob- 
serve that such authority would not justify 
an invasion of others' property, to an extent 
which would amount to an entire deprivation 
of its use and enjoyment, without compensa- 
tion to the owner. Nor could such authority 
be invoked to justify acts creating phjsical 
discomfort and annoyance to others in the 
use and enjoyment of their property, to a less 
extent than entire deprivation, if different 
places from those occupied could be used by 
the corporation for its purposes, without 
causing such discomfort and annoyance. 

The acts that a legislature may authorize, 
which, without such authorization, would 
constitute nuisances, are those which affect 
public highways or public streams, or mat- 
ters in which the public have an interest and 
over which the public have control. The leg- 
islative authorization exempts only from lia- 
bility to suits, civil or criminal, at the in- 
stance of the state; It does not affect any 
claim of a private citizen for damages for 
any special inconvenience and discomfort not 
experienced by the public at large. 

Thus, in Sinnickson v. Johnsons, 17 N. J. 
Law, 151, it was held by the supreme court 
of New Jersey that an act of the legislature 
authorizing an individual to erect a dam 
across a navigable water constituted no de- 
fense to an action for damages for an over- 
flow caused by the dam. "It may be lawful," 
said the court, "for Mm [the grantee of the 
power] and his assignees to execute this act, 
so far as the public interests, the rights of 
navigation, fishing, etc., are concerned, and 
he may plead, and successfully plead, the act 
to any indictment for a nuisance, or against 
any complaint for an infringement of tlie 
public right, but cannot plead it as a justifi- 
cation for a private injury which may re- 
sult from the execution of the statute." 

In Crittenden v. Wilson, 5 Cow. 165, it was 
held by the supreme court of New York 
that an act authorizing one to build a dam, 
on his own laud, upon a creek or river which 
was a public highway, merely protected him 
from indictment for a nuisance. If, said the 
court, there had been no express provision in 
the act for Uie payment of damages, the de- 
fendant would still have been liable to pay 
them, and the effect of the grant was merely 
to authorize the defendant to erect a dam, as 
he might have done, if the stream had been 
his own, without a grant In such a case he 
would have been responsible in damages for 
all the injury occasioned by it to others. 

In Brown v. Cayuga & S. R. Co., 12 N. T. 
491, the company was sued for overflowing 
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plaintiff's land by means of a cnt through 
the banks of a sti-eam which its road crossed. 
It pleaded authority by its charter to cross 
highways aud streams, and that the cut in 
question was necessary to the construction 
aud maintenance of the road. But it was 
held tliat the compauy wa^ liable for damages 
caused. "It would be a great sti-etch," said 
the court, "upon the language, and an unwar- 
rantable imputation upon the wisdom and 
justice of the legislature, to hold that it im- 
ports an authority to crass the streams in 
such a manner us to be the cause of injui-y 
to others' adjoining property." And so the 
court adjudged that the company was un- 
der the same obligation as a private owner 
of the land and stream, had he bridged it: 
and that the right granted to bridge the 
stream gave no Immunity for damages which 
the excavation of its banks for that pui-pose 
aiicht cause to others. 

In Com. V. Kidder, in the supreme court of 
Massachusetts, (107 Mass. ISS,) a statute of 
that state authorized the storage, keeping, 
manufactui-e, and refining of crude petroleum 
or any of its products in detached and prop- 
erly-ventilated buildings, especally adapted 
to that purpose; and it was held that it 
did not justify the refining of petroleum at 
any place, where a necessary consequence 
of the manufacture was the emission of 
sapors which constitute a nuisance at com- 
mon law by their unwholesome and offensive 
nature. 

Numerous other decisions from the courts of 
the several states might be cited in support 
of the position that the grant of powers and 
privileges to do certain things does not carry 
with it any immunity for private injuries 
which may result directly from the exercise 
of those powers and privileges. 

If, as asserted by the defendant, the noise, 
smoke, and odors, which are the cause of the 
discomfort and annoyance to the plaintiff, 
are no more than must necessai'IIy arise 
from the nature of the business carried on 
with an engine-house and work-shop as or- 
dinarily constructed, then the engine-house 
and work-shop should be so remodeled and 
changed in their structure as to prevent, if 
that be possible, the nuisance complained 
of; and, if that be not possible, they should 
be removed to some other place where, by 
their use, the plaintiff would not be thus 
annoyed and disturbed in the enjoyment of 
its property. There are many places in the 
city sufficiently distant from the church to 
avoid all cause of compaint, and yet suffi- 
ciently near the station of the company to 
answer its purposes. 

There are many lawful and necessary occu- 
pations which, by the odors they engender 
or the noise they create, are nuisances when 
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carried on in the heart of a city, such as the 
slaughtering of cattle, the ti'alnlng of tallow, 
the burning of lime, and the like. Their pres- 
ence near one's dwelling-house would often 
render it unfit for habitation. It is a wise 
police regulation, essential to the health 
and comfort of the inhabitants of a city, that 
they should be carried on outside of its limits. 
Slaughter-houses, lime-kilns, and billow-fur- 
naces are, therefore, generally removed from 
the occupied pai-ts of a city, or located be- 
yond Its limits. No permission given to con- 
duet such an occupation within the limits of 
a city would exempt tlie parties from liability 
for damages occasioned to others, however 
carefully they might conduct their business. 
Fish V. Dodge, 4 Denio, 312. 

The fact that the smoke-stacks of the en- 
gine-house were as high as the city regula- 
tions for chimneys required, is no answer to 
the action, if the stacks were too low to keep 
the smoke out of the plaintiff's church. In 
requiring that chimneys should have a cer- 
tain height, the regulations did not prohibit 
tlieir being made higher, nor could they re- 
lease fi-om liability if not made high enough. 
It is an actionable nuisance to build one's 
chimneys so low as to cause the smoke to 
enter his neighbor's house. If any adjudica- 
tion is wanted for a rule so obvious, it will 
be found in the cases of Sampson v. Smith, 
8 Sim. 272, and Whitney v. Bartholomew, 21 
Conn. 213. 

The Instruction of the court as to the esti- 
mate of damages was correct. Mere deprecia- 
tion of the property was not the only element 
for consideration. That might, indeed, be en- 
tirely disregarded. The plaintiff was entitled 
to recover because of the inconvenience and 
discomfort caused to the congregation as- 
sembled, thus necessarily tending to destroy 
the use of tlie building for the purposes for 
which It was erected and dedicated. The 
property might not be depreciated In Its sal- 
able or market value. If the building had been 
entirely closed for those purposes by the noise, 
smoke, and odors of the defendant's shops. 
It might then, perhaps, have brought in the 
market as great a price to be used for some 
other purpose. But, as the court below very 
properly said to the jury, the congregation 
had the same right to the comfortable enjoy- 
ment of its house for church purposes that a 
private gentleman has to the comfortable en- 
joyment of his own house, and it is the dis- 
comfort and annoyance in its use for those 
purposes which is the primary consideration 
in allowing damages. As with a blow on the 
face, there may be no arithmetical rule for 
the estimate of damages. There is, however, 
an injury, the extent of which the jury may 
measure. 

Judgment affirmed. 
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BALTIMORE & P. R. CO. v. FIKTH BAPTIST 
CHURCH OP WASHINGTON (two cases). 

(11 S. Ct. 185, 137 U. S. 568.) 

Supreme Court of the United States. Jan. 5, 1891. 

In error to the supreme court of the Dis- 
trict of Columbia. 

Enoch Totten, for plaintiff in error. M. 
F. Morris, J. J. Darliiisi-tdii, ami Geo. E. 
Hamilton, for defeuJant in error. 

GRAY, J. These two actions are in the 
nature of actions on the case for the con- 
tinu.-nice of a nuisance to the plaintiff's 
use and enjoyment of its house of public 
worship, by the noise, smoke, cinders, 
ashes, and vapors from the defendant's 
adjoining engine-house, repair-shop, and 
locomotive engines, and by the obstruc- 
tion of access to the plaintiffs building by 
the defendant's unlawful use of its side 
track in front of it. The plaintiff hereto- 
fore brought in the court bekjvv a similar 
action against thedefendant for maintain- 
ing the same nuisance from April 1, 1874, 
to March 22, 1S77, and at the trial thereof 
on the general issue recovered a verdict 
and judgment for §4,500, which was af- 
firmed by this court, and the amount there- 
of. With interest, was paid bj- the defend- 
ant. Baltimore, etc., R. Co. v. Fifth Bap- 
ti.st Church, lOS U. S. 317, 2 Sup. Ct. Rep. 
719. The present actions were brought 
and tried separately; one of them was 
brought March 24, 18<S0, for damages since 
March 24, 1877, and resulted on March 24, 
],SN(i, in a verdict and judgment for $6,000; 
and the other was brought June 11, I8h3, 
for damages since .Tune 11, 1880, and re- 
sulted on April 22, 1880, in a verdict and 
judgment for .^7,000. In each of these two 
actions there were the following proceed- 
ings: The declaration was headed "The 
Firth Baptist Church of Washington, D.C., 
by Its Trustees, v. The Baltimore and 
Potomac Railroad Company," and alleged 
that the plaintiff was a body corporate in 
the District of Columbia, under and by vir. 
tue of the general corporation act ot Mav 
5, 1870, c. SO, § 2, (16 St. 99, 100; Rev. St. D*. 
C. §§ o:!8-544.) 'Ihe defendant pleaded in 
bar: (1) "That the said plaintiff was not, 
at the time of the commencement of this 
suit, and never was, a body corporate or 
politic, >is set forth and alleged in and by 
said declaration." (2) Not guilty. The 
plaintiff joined issue on these pleas. The 
plaintiff upon the issue presented by the 
first plea, and to prove its user of corpo- 
rate rights, offered the following evidence, 
which was admitted against the defend- 
ant's objection and exception: (1) The 
original of the following certificate of in- 
corporation, signed and sealed by the six 
personsnamed therein: " We,C. C. Meador, 
George M. Kendall, .John N. Henderson] 
Samuel M. Yeatman, James C. Deatley, and 
Samuel S. Taylor, of Washington City, in 
the District of Columbia, do hereby certify 
that we have been dulv elected ' Trustees 
of the Fifth Baptist Church ot Washing- 
ton City,D. C' (commonly called 'The Isl- 
and Baptist Church',) and that this cer- 
tificate is made, signed, and sealed for the 
purpose of obtaining corporate rights and 
privileges for the said 'Fifth Baptist 
Church,' a religious society worshipping 



at present in their church edifice on D 
street south, between Four and a Half and 
Sixth streets in said city of Washington, 
under the provisions of an act of congress 
approved May 5. 1870, entitled 'An act to 
provide for the creation of corporations in 
the District of Columbia by general* law.' 
In testimony whereof we hereunto set our 
hands and affix our seals this twenty- 
fourth day of August, in the year of our 
Lord one tliousand eight hundred and sev- 
enty-one. " Annexed to this i)aper were a 
notary public's certificate of its acknowl- 
edgment on the same day by these six per- 
sons; an affidavit of one of them, dated 
May 1,188.1, that the statements in the cer- 
tificate of incorporation were true; a 
memorandum of the recorder that the 
paper was recorded September 5.1871; and 
another memorandum that it was record- 
ed May], 188."). (2) A recorder's copy of 
the certificate of incorporation, ackn(jwl- 
edgment, and a/Hdavit, as recorded Mayl, 
1885. (3) That in the year 1871 it became 
necessary for the plaintiff, in order to com- 
plete its church edifice, to borrow money 
upon a mortgage of its land ; and that to 
promote this object, and upon the recom- 
mendation of its finance committee, a spe- 
cial meeting was called, and was held (jn 
July 2, 1871, at which the church (which 
had been known as the "Island Baptist 
Churcli ") resolved to become incorporated 
under the namestated in the above certifi- 
cate of incorporation, and elected as its 
trustees the six persons named therein, 
and fixed their term of office at threeyears; 
and thereupon that certificate was pre- 
pared and signed by the trustees and re- 
corded. (4) Threedeeds, respectively dated 
September 26, 1871, September 18, 1872, and 
November 10, 1874, from the six persons 
named in the above certificate of incorpo- 
ration, describing themselves as "trustees 
of the Fifth Baptist Church of Washington 
City, D. C," reciting its incorporation un- 
der the general corporation act, and its 
resolution authorizing them to execute 
the deeds, and conveying the church build- 
ing and land, in trust and by way of mort- 
gage, to secure the payment of various 
sums of money. (5) Two deeds of release 
of the same building and land, dated No. 
vember 9, 1874, from the grantees to the 
grantors in the fiist two of the trust-deeds 
aforesaid. (0) The record of the judgment 
in the former action between these par- 
ties. The plaintiff also introduced, with- 
out objection, evidence tending to show 
"that its present church edifice was begun 
about the year 1866, and was completed 
at a cost of about •'if22,000, exclusive of the 
ground; that the property is worth about 
$30,000, and has been occupied and used 
by the plaintiff's society or congregation 
since the year 1867 as its place of religious 
worship; and that during the period cov- 
ered by this suit its actual churcli mem- 
bership, consisting, as in all Baptist 
churches, of persons who have been bap- 
tized after a profession of faith, numbered 
about four hundred persons, exclusive of 
the persons attending services there, as 
menii)erH of the congregation who were 
not members of the church." It may be 
that, as held by the court below in 4 
Mackey, 43, at a former stage of one of 
these cases, the original certificate of in- 
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corporation, not stating the date of elec- 
tion or tlie teiui of oitice of tlie trustees, 
nor supported l)y aflSdavit, as required liy 
statute, was not sufficient of itself to 
prove the plaiu tiff's existence as a corpo- 
ration, either dejure or (Je facto; and that 
the adding of an affidavit to the certifi- 
cate, and recording it anew, since the com- 
mencement of these actions, could notavail 
the plaintiff. But the certificate of incor- 
poration, as originally drawn up, taken in 
connection with the other evidence now 
introduced, and especially the record of 
the former action in which this plaintiff 
as a corporation recovered judgment 
against this defendant without any ob- 
jection being taken to the plaintiff's ca- 
pacity to sue, is clearly competen t and suffi- 
cient, as between these parties, to iirove 
that the plaintiff had in gooil faith at- 
tempted to legally organize as a corpora- 
tion, and had long acted as such, and was 
at least a corporation cfe /"acto, which is 
all that is necessary to enable it to main- 
tain an action against anyone, other than 
the state, who has contracted with the 
corporation, or who has done it a wrong. 
Bank v. Dandridge, V2 AVheat. 64, 72; Con- 
ard V. Insurance ( o., 1 Pet.3S6,450; Chubb 
v. I'pton, 1)5 U. S. 6Go; Insurance Co. v. 
Frothinghaiii,12L' Mass. 3!)1; '^rurnpike Co. 
V. Cutler, 6 Vt. 31.5; ancinnati, etc., R. Co. 
V. Danville, etc., R. Co., 75 111. 113; Stock- 
ton, etc., E. Co. V. Stockton, etc., R. Co., 
45Cal.6S0. 

It is objected that the evidence admit- 
ted, if suthcientto prove that the plain- 
tiff was a corporation, did not prove that 
it was the corporation which brought this 
action ; because the evidence was that the 
corporate name was "The Fifth Baptist 
Church of Washington, D. C," whereas 
the action, as stated in the declaration, 
wasbrought by "TheFifth BaptistChurch 
of Washington, D.C., by Its Trustees." It 
may well be doubted whether the words 
"by its trustees, ■' as here used, are part 
of Che name of the plaintiff. They may 
have been inserted, like "by attorney "or 
"by next friend," to indicate by whose 
agency, and not in whose behalf, the ac- 
tion is brought. By the general corpora- 
tion act, both the title in real estate, and 
the right to sue, are vested in the trus- 
tees ".by the name and style assumed as 
aforesaid," that is to say, in the name 
and behalf of the corporation. Act May 5, 
1S70, c. SO, § 2, (16 St. 99, 100;) Rev. St. D. 
C. §§ D-U, 539,540. But if these words in the 
declaration can be taken as part of the 
plaintiff's name, the most that is shown 
is a mistake in that name. While mil tiel 
corporation, or that the plaintiff is not 
and never was a corporation, is a good 
plea in bar, because it goes to show 
that the plaintiff can never maintain any 
action whatever, yet misnomer, or mere 
mistake in the name of a corporation 
plaintiff, which does not affect its capacity 
to sue in tlie right name, is pleadable in 
abatement only, and is waived by pleading 
to the merits. Brooke, Abr. "Misnomer, " 
73 ; Society v. Pa wlet,4 Pet. 4so, 501 ; Society 
V. Maeomber, 3 Mete. (Mass.) 235, 237; 
Gould, PI. c. 5, § 79. Upon the issue of not 
guilty, the plaintiff and the defendant re- 
spectively further introduced cvidencesirai- 
lar to that given at the trial of the former 



action, and stated in lOS U. S. 318-320, 3 
Sup. Ct. Rep. 719. 

The court, at the plaintiffs request, 
gave the following instructions to the 
jury, to each of which the defendant ex- 
cepted : "If the jury find from the evidence 
that the church property of the plaintiff, 
described in the declaration, was acquired 
and held as a place of religious worship by 
said plaintiff before the engine-house and 
repair-shop of the defendant were built, 
and that said engine-house and repair- 
shop, during the three years immediately 
preceding the filing of the declaration, as 
they were used by the defendant, rendered 
it impossible for the plaintiff to occupy 
its building with comfort as a place of 
public worship; that the hammering in 
the shop, the rumbling of theengines pass- 
ing in and out from the engine-house, the 
blowing off of steam, and the smoke from 
the chimneys, with its cinders, dust, and 
offensive odors, created during said period 
a constant and serious disturbance of the 
religious exercises of the church ; that the 
noise was frequently so great that the 
voice of the pastor while praying or 
preaching could not be heard; that the 
chimneys of the engine-house were, during 
the three yetirs embraced in this suit, al- 
lowed to continue lower in height than 
the windows of the church, and that smoke 
and cinders from them were thr&wn into 
the church in such quantities as to cover 
the seats with soot, and soil the garments 
of the worshipers; that disagreeable 
odors, added to the noise, smoke, and cin- 
ders, rendered theplace uncomfortable as a 
place of worship and unsuitable for the 
purposes to which it was devoted, — then 
the plaintiff is, as a matter of law, entitled 
to recover, audit is theduty of the jury to 
measure in damages the extent of the in- 
jnrj' suffered by the plaintiff from these 
various grievances during the three years 
immediately preceding the bringing of this 
suit." "In the estimate of damages, the 
plaintiff is entitled to recover because of 
the inconvenience and discomfort caused 
to the congregation assembled, if you find 
such inconvenience and discomfort to have 
been occasioned, thus tending necessarily 
to destroy the use of the building for the 
purposes for which it was erected and ded- 
icated. The congregation had the same 
right to the comfortable enjoj'ment of its 
house for church purposes that a private 
gentleman has to the comfoi'table enjoy- 
ment of his ov\-n house; and it is the dis- 
comfort and annoyance in its usefor those 
purposes for the three years covei-ed by 
this suit which is the primary coiislileru- 
tion in allowing damages. There maybe 
no arithmetical rule for the estimate of 
damages. There is, however, an injury, 
the e.'itent of which thejur.vmay measure." 
It is objected to these instructions that 
the evidence did not warrant tlic assump- 
tion that the use of the defendant's en- 
gine-house and repair-shot) rendered it 
"impossible" for the plaintiff to occupy its 
building with comfort; or that the noise, 
smoke, and cinders created a "constant" 
disturbance;orthatthe voice of the preach- 
er, while praying and preaching, "could 
not be heard;" or that the smoke and 
cinders were thrown into the church in 
such quantities as to "cover the seats 
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with soot;" or that there had been incon- 
venience and discomloi't caused to the 
congregation, " tending necessarily to de- 
stroy" the use of the building for the pur- 
poses for T\'h)ch it was erected and dedi- 
cated. But all the expressions objected to 
were taken from the opinion of this court 
in the former case, and are open to no just 
excejitiou in matter of law. 108 U. S. 329, 
335, 2 Sup. Ct. Rep. 719. And if they can 
he construed as expressing an opinion 
upon the facts, the expression of sucli an 
opinionis within the discretion of the judge 
presiding at a trial by jury in any court 
of the United States, and, when no rule of 
law is incorrectly stated, and all matters 
of fact ar" ultimately submitted to the 
determination of the jury, cannot be re- 
viewed on writ of error. Railroad Co. v. 
Putnam, HSU. S. 545, 7 Sup. Ct. Rep. 1; 
U. S. V. Railroad Co., ll':3 U. S. 11.1, 8 Sup. 
Ct. Rep. 77; Lovejoy v. U. S., 128 C. S. 171, 
9 Sup. Ct. Rep. 57. 

The only other point relied on arises up- 
on the defendant's request for an Instruc- 
tion to the jury, in the second of the pres- 
ent actions, that if they should be satis- 
fled from the evidence that the plaintiff 
was entitled to a verdict, then In estimat- 
ing damages they might take into consid- 
eration the ijaynient by the defendant to 
the plaintiff of the judgment in the former 
action, arfd the juilgment against the de- 
fendant in the first of the present action.s. 
The court refused so to instruct the jury, 
except with this qualification: "But the 
fact of such previous recoveries against 
the defendantis not admissible for tliepur- 
pose of reducing the amount of damages, 
if any, to which the jury may find the plain- 
tiff Is justly entitled in the present action. " 
The defendant excepted to this instruc- 
tion, as well as to the refusal to give the 
instruction requested. The instruction, 
as given, was quite favorable enough to 
the defendant. The design of t!ie re-quest, 
as avowed in thebrief of its counsel, "was 
to give the jury an opportunity to equalize 



the verdicts, should they deem either of the 
other two either too high or too low, and 
to do justice according to their notions. " 
But the jury in the last case had nothing 
to do with the assessment of damages in 
either of the earlic-r cases. The three ac- 
tions were brought to recover damages 
for injuries during distinct and successive 
periods of three years each. The former 
action was not for damages which were 
the necessary or natural effect of the erec- 
tion of tiie defendant's structures, which 
might be recovered once for all; but it 
was for the injury suffered before tlie com- 
mencement of that action by reason of 
the wrongful use of those structures. And 
each of the present actions was brought, 
not for damages consequential upon the 
injury for which the plaintiff b&d already 
recovered judgment, but for damages 
caused by the new injury from the contin- 
uance of the nuisance, which could only 
be recovered in each action for the three 
years before its commencement. The judir- 
ments recovered in the former action, and 
in the first of the present actions, could 
not therefore have any effect to bar the 
last action, or to diminish the measure of 
the damages to b^recovered 1)}' it. Troy v. 
RailroadCo.,3Fost. (N. H )88,102; Warner 
V.Bacon, 8 Gray, 397, 402, 405,406; Fowle v. 
New Haven, etc., Co., 107 il ass. 352, 355, 
and 112 Mass. 334. Tlie cases at bar afford 
a good illustration of the rule of law, and 
of its application, as stated by Black- 
stone: "Indeed every ctmtinuance of a 
nuisance Is held to be a fiesh one; and 
therefore a fresh action will lie, and tery 
exemplary damages will probably begiven, 
if, after one verdict against him, the de- 
fendant has the hardiness to continue it. " 
3 Bl. Comm. 220. If the dam-ages assessed 
by the jury in either of these two actions 
were thought excessive, the defendant's 
only remedy was by motion for a new 
trial in the court below, and that has al- 
ready been resorted to without success. 
5 Mackey, 269. Judgments affirmed. 
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AYER T. ASHMEAD. 

(31 Conn. 447.) 

Supreme Court of Errors of Connecticut. March 
Term, 1SG3. 

Trespass qu. el. fr. Judgment for plaintiff 
on trial before a justice of the peace, and 
defendant appeals to the superior court, 
wliere a new trial was had, and judgment 
was rendered for the plaintiff for one dollar 
and eosts, the jm-j- also statins that the tres- 
pass was a joint one committed by one Grum- 
lej- and the defendant. New ti-ial ordered. 

ilr. Tyler, for the motion. Phelps & War- 
ner, conti-a. 

HIXJIAX. C. J. As no question was made 
upon the pleadings in this cause, it is suffi- 
cient to state that it was an action of tres- 
pass quare clausum, to which the defense 
was that the trespass was committed by 
the defendant and one John F. Grumley, and 
that Grumley paid to defendant three dollars 
and fifty cents in full for the damages and 
costs, which sum was accepted by the plain- 
tiff as a satisfaction for the trespass. The 
plaintiff resisted this claim on the ground 
that he instituted two actions of trespass, 
one against the present defendant, and one 
against Grumley, and that It was only in- 
tended to settle the Grumley suit, and not 
the suit against the defendant or the sub- 
ject matter of it A receipt in full executed 
by the plaintiff to Grumle.v on the .jth of 
November, ISCO, after both suits had been 
commenced, but before the return day of 
either, was produced, and it was expressed 
to be "in full for damages and costs in a case 
of trespass by said Grumley on my land." 
The suits were both returnable before a 
justice on the 7th day of November, 1860, 
and the suit acainst Grumley was with- 
drawn. The settlement with Grumley was 
not intended to include this suit, nor was 
the sum paid understood to be paid on ac- 
count of the damages claimed of the defend- 
ant, or of the costs of the suit, or any part 
thereof; and the writing was not given or 
received for the purpose of discharging or 
in any way affecting the suit, or the plain- 
tiff's right of recovery therein, but for the 
sole purpose of discharging Grumley alone. 
In the court below the plaintiff objected to 
the admission of the receipt in evidence be- 
cause it was unsealed, and therefore could 
not be pleaded, or operate as a release, and 
because it did not purport to release the de- 
fendant or relate to this suit. It was how- 
ever admitted, but the question as to the 
correctness of this decision does not arise 
in the case as it now stands, as the result 
of the trial was in favor of the plaintiff, 
against whom the d^ision was made, and 
he has now therefore no occasion to com- 
plain of it. 

The defendant requested the court to 
charge the jury that, if they should find that 



the trespass complained of in this suit and 
that complained of in the suit against Gi-um- 
ley were one and the same joint trespass, 
committed by this defendant and Grumley 
together, and that the plaintiff had accepted 
and received from Grumley three dollars 
and fift.v cents in satisfaction for the dam- 
ages claime^d of him in the suit against him 
and the costs of that suit, such payment and 
acceptance would operate in law as a full 
satisfaction for such trespass and a bar to 
the plaintiff's recovery in this suit, and their 
verdict should be for the defendant. 

The court charged the jury, in substance, 
that for a single trespass, committed by two 
persons, the injured party had a right to 
but one satisfaction, but that he had a right 
to sue both of the trespassers together in 
one suit, or each of them in a separate suit, 
at his election, and if he brought a several 
suit against each he had right to prosecute 
them both until he obtained one satisfaction 
for the ti'espass and his costs in both suits. 
The court also charged the jury that, al- 
though they should find such joint trespass, 
and the payment by Grumley of three dol- 
lars and fifty cents, and the receipt given 
therefor and the acceptance thereof in satis- 
faction of the damages claimed of Grumley 
and the costs of the suit against him, and 
that the receipt was given upon the settle- 
ment of that suit for the purpose of dis- 
charging Grumley from said damages and 
costs claimed in the suit against him; yet, 
if this suit was then pending, and costs had 
accrued thereon and were unpaid, and this 
suit was not included or intended to be in- 
cluded in such settlement, and nothing had 
been paid or received on account of such 
costs, then their verdict should be for the 
plaintiff to recover of the defendant nominal 
damages and his costs. 

We think the closing part of this instruc- 
tion was incorrect. It is, as we suppose, set- 
tled law that a release, discharge or satis- 
faction of one or more of several joint tres- 
passers is a discharge of them all, in the 
same manner that a discharge of one of 
several joint debtors, or a payment and sat- 
isfaction of the joint debt by one, is a sat- 
isfaction as to all, since a party injured by 
a trespass committed by several can have 
but one satisfaction for liis injury, no more 
than one who has a debt against several 
can be entitled to be more than once paid. 
Cocke V. Jennor, Hob. 6(1; Livingston v. 
Bishop, 1 Johns. 290; Brown v. JIarsh, 7 Vt. 
327; Sheldon v. Kibbe, 3 Conn. 214; Knick- 
erbacker v. Colver, 8 Cow. Ill; Lewis v. 
Jones, 4 Barn. & C. 50G; Bird v. Randall, 3 
Burrows, 134.j. 

It is true, undoubtedly, that for a joint 
trespass they may all be sued jointly or 
separate suits may be brought against each, 
because trespasses committed by several, 
while they are in fact the joint acts of all, 
are also the separate acts of each Individ- 
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nally, each being liable In law for whatever 
was done by all or any of them; and if suits 
are separately brought against each they 
may all be pursued to final judgment, and 
the plaintiff may elect which of the sepa- 
rate judgments ho will enforce and collect. 
But having received the damages recovered 
against any one, and his costs recovered 
against all, he must be content with that, 
as othei-wi'se he would receive more than one 
satisfaction for his injury. Livingston v. 
Bishop, 1 Johns. 290; Knickerbacker v. 
Colver, 8 Cow. Ill; Sheldon v. Kibbe, 3 
Conn. 214. 

Now, while the superior court proceeded 
upon these principles, we think it mistook 
the application of the rule allowing a party 
to commence and prosecute to final judg- 
ment suits against each of several joint tres- 
passers, and to levy and collect the damages 
recovered in one suit together with the costs 
recovered in all of them. It was at one 
time supposed that there could be but one 
judgment recovered for a joint trespass or 
debt, on the ground that the original cause 
of action was merged in the judgment, and 
of necessity ceased to exist as a ground of 
action after it had become a judgment debt. 
But it was soon perceived that there could 
be no merger except as between the parties 
to the record or their privies, in respect to 
whom it does undoubtedly operate as a 
change of remedy, since a party having the 
higher security of a judgment can not fur- 
ther vex the defendant on the original cause 
of action. Still, the judgment is but a s::cu- 
rity for the cause of action, and is collateral 
to the original claims against other trespass- 
ers, which may still be enforced until the 
judgment is satisfied. See Sheldon v. Kib- 
be, 3 Conn. 214, and the cases there cited. 

Now it is true, undoubtedly, that the law 
allows the costs in all the separate suits 
against joint trespassers to be collected, after 
they have once become established by the 
recovery of judgments, becau.se then the 
costs have become judgment debts. They 
are then liquidated and established liabili- 
ties, and the same rule that permits the re- 
covery of several separate judgments against 
each joint trespasser necessarily carries costs 
in each suit as incident to the judgment. 
But as a party plaintiff can never recover 
costs except as an Incident to the recovery of 
some debt or damage, it follows that when 
the debt or damage is satisfied and dischar- 
ged there remains nothing to which the 
costs can be an incident. Suppose instead of 
receiving his damages of Crumley the plain- 
tiff had received them in full of the defend- 
ant Ashmead and had discharged Ashmead 
from all damages in consequence of the tres- 
pass, would it still be contended that the 
discharge would not bar the further prosecu- 
tion of the suit? Could the action still be 
sustained for nominal damages, for the pur- 
pose of enforcing what may be considered an 



imperfect equity to the costs which had ac- 
crued? We believe that the history of juris- 
prudence furnishes no precedent for such a 
claim. In Livingston v. Bishop, Chief Jus- 
tice Kent says: "If there can be but one 
recovery it is vain to say that the plaintiff 
may bring separate suits, for the cause that 
happens first to be tried may be used by way 
of plea puis darrein continuance to defeat 
the others that are In arrear." If this re- 
sult would follow from the principle that 
one judgment would be a bar to the further 
prosecution of a suit against a co-trespasser, 
will not the same result follow the satisfac- 
tion of the damages recovered or claimed? 

Where there Is an Invasion of one's right, 
though no damage in fact may result from 
it, there is a ground for nominal damages, 
because damage is the probable result of 
such an invasion. But where the damages 
are liquidated, paid and discharged or satis- 
fied, the injury being wholly settled, nothing 
can remain to be' afterwards adjusted. If 
the damages had been satisfied or discharged 
before the suit was brought no one would 
doubt that such satisfaction or discharge 
would be a good bar to the action. Is it 
any the less a bar, if properly pleaded, be- 
cause the satisfaction was after suit brought? 
If it be said that it is inequitable to allow 
a satisfaction to cover the costs In both suits 
when such was not the intention, the an- 
swer is, the plaintiff was not obliged to ac- 
cept of satisfaction unless he secured his 
costs. And if he did so In consequence of 
his mistake of the law, it was a mistake of 
his own and the rules of law can not ho 
changed in order to correct It. 

The principle upon which this case torns 
was adopted by this court in the case of Can- 
field V. School Dlst, 19 Conn. 529, where it 
was held that when a debt was paid there 
was nothing left for which nominal damages 
or costs could be recovered, though the pay- 
ment was subsequent to the commencement 
of the suit. But as the general issue with- 
out any notice of the payment was the only 
plea in that case, we held. In conformity 
with numerous decisions, that as the Issue 
related to the time when the suit was com- 
menced, and as there was a debt due the 
l^lalntiff at that time, he must recover, since 
the only finding must be in favor of the 
plaintiff as having a debt due him at that 
time, but as it had been subsequently paid 
he was therefore only allowed to take judg- 
ment for nominal damages. In this ca-se the 
issue upon the second plea should, we think, 
have been found for the defendant, which 
would have disposed of the case, and no 
doubt would have been so found but for the 
charge, which allowed the jury to render 
their verdict for the' plaintiff for nominal 
damages, although the Injury resulting from 
the trespass had been settled and satisfied. 

We therefore advise the superior court to 
grant a new trial. 
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In this opiuion DUTTOX, J., concurrecl. 
BUTLER, J., (iisseuted. SANFORD, J., 
having tried the case in the coiu-t below, did 
not sit 

BUTLER, J. The only point made by the 
defendant in the court below, material to this 
inquii-y, was, that the payment to the plain- 
tiff by Grumley of the cost and damage in 
the suit against him. and its acceptance by 
the plaintiff as satisfaction of the damages 
in that suit, was a bar to any recovery in 
this. The point was ruled, and in my judg- 
ment properly ruled, against the defendant 

But a majority of the court think other- 
wise; and the decision is placed on the 
f,'round that a release, discharge or satisfac- 
tion of one or more of several joint tres- 
passers is a discharge of them all, in the 
.■^ame manner tliat a discharge of one of sev- 
eral joint debtors, or a payment and satis- 
faction of the joint debt by one, is a satis- 
faction as to all; and therefore, as a party 
plaintiff can never recover costs except as an 
incident to some debt or damage, it follows 
that when the debt or damage is satisfied, 
there remains nothing to which the costs are 
incident. 

All this may be fully conceded; and yet 
it seems vei-y clear, upon principle and by 
authority, that the court in such cases, where 
two actions are pending and one is dischar- 
ged, may and should render a judgment in 
the other for nominal damage s. distinct from 
and indeiJendent of the damages or debt 
sued for, as the basis of a judgment for cost. 

This case has been argued and decided up- 
on the idea that there is a substantial anal- 
ogy between a joint trespass and a joint and 
several promise, in respect to the rights and 
liabilities of the parties to the injury by the 
trespass, or the promise in the contract. The 
analogy is not perfect. A wrong committed 
by sevei'al is, per se, several in its character, 
and only joint because each is by law made 
liable for the acts of each and all, done in 
furtherance of the common design. The 
tort, therefore, although several in its nature, 
is "amalgamated," to use the language of 
.Judge Hosmer in Sheldon v. Kibbe, 3 Conn. 
214, "by operation of law." But a promise is 
joint and several in itself and in terms, each 
promising for himself and jointly with the 
others. Hence a promisee in a contract may 
sue one or all, but a party trespassed upon 
may sue one, all, or any numbjr. So a joint 
and several debt may be paid or the contract 
fulfilled by one for all, with right of reim- 
bursement or contribution as the case may 
be; but a trespass can only be satisfied, or 
the cause of action directly released and ex- 
tinguished, without right of contribution. 
And in case of several judgments in trespass 
the plaintiff may elect de meliorlbus damnis, 
for the damages may be greater in one than 
the other; but no such election in the nature 
of things can be had in case of several judg- 



ments for the same debt, or other certain lia- 
bility. Still it is true tliat in either case the 
right to bring separate actions against each, 
and to pursue tliem all to final judgment 
and execution, or until a satisfaction is ob- 
tained for the debt or injury rrom some one 
of them, is the same in one case as tlie other. 
And the debt in one case or damage in the 
other, are so tar, "a unit and indivisible," 
that every judgment must be rendered for 
the whole. Nevertheless the right of action 
against each is perfect in itself; a release of 
one co-promisor or co-trespasser, or a dis- 
charge of one action when two are pending, 
is not per se a release or discharge of the 
right of action against the other, who is not 
a party to the release or discharge, and can 
not be pleaded as such, but it enures to the 
other by reason of his actual privity in the 
promise, or legal privity in the injury, as a 
satisfaction, and so an extinguishment of the 
right to the debt or damages from that time, 
and entitles him equitably, upon plea, or by 
summary action of the court, to a discontin- 
uance of the action on payment or cosis. 
But if he refuses to pay such cost the court 
in the exercise of their equitable power may 
give nominal damages to the plaintiff as a 
basis for their recovery. 

The late Chief Justice Kent in giving the 
opinion in Livingston v. Bishop, cited in the 
briefs, said: "On looking into the books 
with a view to this question, I was surprised 
to meet with so much contradiction and un- 
certainty on the subject. The cases are not 
all capable of being reconciled to each other, 
and some of them appear to me not reconcila- 
ble with reason." The remark was unques- 
tionably true when made, and may be re- 
peated in respect to some of the decisions 
since made, and the distinctive question we 
have in hand. This diversity of decision has 
resulted in some degree perhaps from a nat- 
ural disposition to conform to authority with- 
out sufficient scrutiny, and to dissent ginger- 
ly, and overrule evasively; but mainly from 
the complex character of the relation be- 
tween joint and several promisors and the 
promisee, and between joint tort feasors and 
the party injured; the consequent great di- 
versity of circumstances under which their 
rights and liabilities are to be adjusted and 
determined; and the necessity of exercising 
that "sense of equity" which, by reason of 
their complexity, is absolutely required for 
their adjustment and determination. But 
notwithstanding that diversity of decision 
and the accompanying discussion, it is not 
difficult to deduce the true principles which 
appear, satisfactorily to my own mind, ap- 
plicable to this case, or to discover the actual 
preponderance of authority. 

The cases cited in the defendant's brief are 
numerous and diverse in character. Some of 
them have been overruled, and but two have 
any sort of application to the point in dis- 
pute. They are cited mainly to show that a 
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discharge or satisfaction by one joint tres- 
passer or co-promisor is a bar, and that dic- 
tum in general terms is found in all of them 
and in all our text-books. But it is not al- 
ways a bar to the action, in the proper sig- 
nification of the term, or as applied to a case 
like this. Let us see -when it is, and when it 
is not a bar; and how in all cases where the 
debt or trespass is satisfied after suit brought 
there is relief, classifying the cases cited as 
they apply. 

1st. If A. and B. trespass C, and either 
satisfies the damage before any suit is com- 
menced, the cause of action is extinguished. 
Such was the case cited from the 7th Ver- 
mont; and if suit is brought afterwards 
against either, that satisfaction maybe plead- 
ed in bar, for no right of action exists at the 
time the action is commenced; and if a re- 
lease be given, it may be pleaded as a release 
by him to whom given, and as a satisfaction 
by the other. The same is true when au in- 
dorser is sued after the maker of the note 
has been discharged by a composition, and 
such was the case of Lewis v. Jones, cited by 
the defendant's counsel, from 4 Barn. & C. 
506. 

2d. If action is brought against one before 
satisfaction, and he accord and satisfy the 
damage or debt, that extinguishes the cause 
of action also, and if suit be subsequentify 
brought against the other, the satisfaction 
may be pleaded in bar. Such was the case 
of Cocke V. .Jennor, Hob. CO. 

3d. If action be brought against one and 
judgment had, or execution be taken out and 
levied on the body, and that is discharged by 
taking the poor debtor's oath, neither are a 
satisfaction of the debt or trespass, or ai3Eect 
the right to bring and pursue to judgment 
an action against the other. Such were Liv- 
ingston V. Bishop, 1 Johns. 290, and Sheldon 
V. Kibbe, 3 Conn. 214; the latter cited also 
from Swift, Dig. 642, both overruling Brown 
V. Wootton, Cro. Jac. 73, and Yel. 67. .But if 
the satisfaction be had by the execution it 
extinguishes the right of action, and is a bar 
to a subsequent action against the other. 
Such was Morton's Case, cited from Cro. 
Eliz. 30. 

4th. Or if an action be brought against all, 
and one pay damage and cost, and the action 
be dropped, no action can be afterwards 
brought against the other. Such are the cas- 
es cited from the note to 2 Greenl. Ev. § 30, 
and 1 Saund. PI. & Ev. 29. 

In these four classes of the cited cases the 
cause of action Is extinguished before the 
second action is brought, and therefore the 
satisfaction, however effected, is strictly 
pleadable in bar of the action; but they are 
not precedents for this case. 

nth. There are still other classes of cases 
cited which have no applicability. Thus, if 
action be brought against all, and, pending 
the action, one accord for himself only, and 
pay debt and cost, it is a discharge of the ac- 



tion as to all. Such was the case cited by 
the defendant's counsel from 2 Ram. (Ohio) 
209 (Litler v. Horsey), and that from 24 Me. 
18 (Gilpatrick v. Hunter). 

6th. And if two actions are brought and 
both go into judgment, and satisfaction is 
obtained in one, although there can be no ex- 
tinguishment of the cause of action in the 
other because it is merged in the judgment, 
the court, exercising its "sense of equity," 
will stay execution against the damages if it 
has not issued, remand it if it has and has 
not been served, or grant relief by audita 
querela, which is in the nature of a bill in 
equity if it has, but permit execution for the 
cost. Such was the case of Knickerbacker v. 
Colver, 8 Cow. 111. 

The foregoing classification embraces all 
the cases cited by the counsel for the defend- 
ant which I have been able to find except four, 
and none of them are in point for the de- 
fendant. Not one of those I have noticed is 
applicable to a case where two separate ac- 
tions are brought, and while pending one of 
them is settled and discharged by ijayment 
of the debt or damage. One of the remain- 
ing three, that of Brown v. Allen, 4 Esp. 158 
involved merely the question of the unity of 
the damages, and may be laid out of the 
case. The remaining two have some direct 
bearing on a case like this, and will be con- 
sidered presently. 

There is but one remaining class of the 
cited cases, and it embraces this; and I come 
directly to the inquiry, what upon principle 
and authority should the court do where sep- 
arate actions are brought and are pending 
for a joint trespass, and one is settled by an 
accord and satisfaction between the plain- 
tiff and the defendant in that action? 

I concede fully that such accord by a de- 
fendant in one action satisfies and extin- 
guishes the cause of action in both. Here 
one has been discontinued pursuant to the 
accord; the other is pending, and what shall 
the court do with it? It was justifiably com- 
menced for a good cause of action, and so 
pursued up to the time of the satisfaction of 
the trespass and the extinguishment of that 
cause. The plaintiff has incurred cost in the 
lawful, and presumptively in the necessary 
pursuit of his legal rights to obtain satis- 
faction for an injury; for as to the necessity 
of instituting and prosecuting this action, 
he was, and must be held to have been, the 
judge. Into that question we can not go. 
Having then lawfully and necessarily incur- 
red those costs, is he to lose them? Nay 
more, is he to be punished for such neces- 
sary exercise of his lawful rights by an ap- 
]>eal to a higher court, the pleading of the 
general issue to make the trial more expen- 
sive, with a certain judgment against him, 
either on that issue, or on a plea of satisfac- 
tion, and a consequent certain heavy bill of 
cost? Can a court permit that without di- 
vesting itself of that "sense of equity," whicfh 
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must necessarily be Its guide in the adminis- 
tration of tlie law— tliat "soul and spirit" by 
which, says Blackstono, "positive law is con- 
strued and rational law is made?" All the 
law we have on this complex subject has 
been made by the exercise of that "soul and 
spirit," and without it the law never could 
have been adjusted to the various classes of 
oases I have specified. And an examina- 
tion of the leading ones will show Its opera- 
tion on the minds of the judges as new ques- 
tions arose. Morton's Case, cited from Cro. 
Eliz. was not decided upon any precedent 
then existing. AVray, C. J., "conceived it 
reasonable (equitable) that the execution and 
satisfaction by one should discharge the oth- 
er," and in that after discussion, tlie others 
agreed. So Judge Kent, in Livingston v. 
Bishop, in overruling Brown v. Wootton, 
gave what he termed a "more rational rule;" 
and in all the leading cases which are now 
authority, it is perfectly apparent that the 
courts have adopted the course which they 
thought "reasonable" or "rational," and 
these terms in the construing or making of 
strict law are synonymous with "equitable." 
In this case it was the duty of the defendant 
to pay and tender the cost in this action up 
to the time when the cause of action was ex- 
tinguished, and then, if the plaintiff did not 
withdraw the action, to plead the satisfaction 
and aver the tender. But until those costs 
were paid it was in the power of the court 
to refuse or overrule his plea of satisfaction, 
— certainly if it did not allege a payment or 
tender of the costs, for it would not be a 
good plea without (Francis v. Crywell, 5 
Barn. & Aid. 886),— and render judgment for 
nominal damages and cost. The power of 
the court to do so when the satisfaction is 
claimed and admitted, and there is no ques- 
tion but that of cost, I think unquestionable; 
and if there was no precedent for it, I think 
wo should make the law so, precisely as all 
the law on the subject has been made, by the 
honest and fearless exercise of our "sense 
of equity." 

It has been urged that the plaintiff volun- 
tarily accepted satisfaction for the trespass, 
and that he might then have insisted on the 
cost of this action. But that can not help 
the defendant. The plaintiff had a perfect 
right to pursue both actions, and to settle 
either. He could not enforce the collection 
of the cost of this suit in his action against 
Grumley, and therefore he waived no right 
and lost none. It was optional with him to 
take his damage before judgment, or after 
it had been ascertained on a default and 
hearing in damages, or by verdict; and vol- 
untarily, or by force of an execution. It 
was entirely immaterial when or how he got 
it. All that the defendant had any interest 
in was the consequent satisfaction for the 
trespass; and all the interest the plaintiff aft- 
erwards had in this suit, however that satis- 
faction was obtained, was his costs; and that 



Interest he had a perfect right to retain and 
enforce against the defendant, by insisting 
that he pay the cost before he pleaded the 
satisfaction or suffer a verdict for nominal 
damages. 

And the ruling of the court below is sus- 
tained by an irresistible preponderance of au- 
thority. 

Of the two cases cited, bearing directly up- 
on the question in favor of the defendant, one 
is Bird v. Randall, 3 Burrows, 1345. In that 
case Lord Mansfield did hold, that a judg- 
ment and satisfaction against one tort-feasor 
Avas a bar to another action pending at the 
time satisfaction was obtained, and gave 
judgment for the defendant. But the case 
was peculiar, was not against a joint tort 
feasor, and he distinguished it from a case 
like this. Sloreover no question respecting 
cost was made, and the case determined 
nothing either way in respect to the law up- 
on this subject. And if it did it would have 
been overruled by an unbroken series of sub- 
sequent decisions to the effect that a settle- 
ment or satisfaction of one of two actions 
pending against joint contractors, or joint 
tort feasors, or payment of a debt alone in 
a pending case between party and party, 
bars the cause of action, but not tlie right to 
nominal damages and cost. The leading 
case is Toms v. Powell, 7 East, 536. In tliat 
ease the law was assumed to be so, and 
the only question made was whether the 
action was commenced and cost incurred 
or not before the payment of the debt. 
The jury found that fact,- and rendered 
a verdict for nominal damages, and the 
case was affirmed in the king's bench. Fol- 
lowing that were three cases by Lord El- 
lenborough (Horsburgh v. Orme, 1 Camp. 
559, note; Godard v. Benjamin, 3 Camp. 
331; and Holland v. Jourdine, 1 Holt, N. P. 
6), and afterwards the case of Francis v. 
Crywell, 5 Barn. & Aid. 886. Jlr. Byles in 
his work on Bills (4th Am. Ed. from 6th 
London Ed. p. 322), so states the law in re- 
lation to several parties to a bill of exchange 
or promissory note; and it does not admit 
of a doubt that such is the law and practice 
in England. 

Nor is the cm-rent of authority less de- 
cisive in this counti-y- It has uniformly 
been holden tliat when two judgments are 
recovered, although but one execution can 
issue i./r damages, two may go for cost. It 
is said this is because the cosls are actual- 
ly recovered. But so is the debt; yet the 
court distinguish and separate that from 
the cost and permit execution for one only: 
and I apprehend that it is because equity 
requires it, and not because they have been 
recovered. In an old case in 1 Strange, 515 
(Windham v. Wither), a stay of execution 
was moved where the defendant had ten- 
dered the ijrincipal sum in one action and 
the cost in both; "which the court ordered 
accordingly, and said they would have laid 
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the plaintiff by the heels if he had taken 
out execution upon both." In Livingston v. 
Bishop, before referred to, it was holden 
that the plaintiff was entitled to cost in all 
the pending actions to the time of satisfac- 
tion. The decision was rendered pursuant 
to a stipulation, and there was no necessity 
for, and no consideration of the question, 
whether or not he could have nominal dam- 
ages as a basis for their recovery. But as 
they could be obtained in no other way I 
tliink that is implied. The English practice 
is followed in Pennsylvania (Tarin v. Morris, 
2 Dall. 115); in Vermont (Stevens v. Briggs, 
14 Vt. 44) ; in Massachusetts (Whipple v. New- 
ton, 17 Pick. 168) ; and I know of no decisions 
to the contrary. The defendant cites, as 
bearing on the question, Brown v. Marsh, 
7 Vt 327. But it is not applicable, and if 
it was would be expressly oveiTuled by Ste- 
vens V. Briggs. In the last named case it 
was held that a judgment and satisfaction 
recovered in one of two suits, could not be 
pleaded in bar in the other without payment 
of cost, and that in such case the plaintiff 
might recover nominal damages and cost 
in the second suit. That decision covers 
the whole ^ound. 

There have been two cases in this country, 
which, if they had not been overruled, would 
have sustained the claim of the defendant, 
which have not been cited on either side. 
Gilmore v. Carr, 2 Mass. 171, and Farwell 
V. Hilliard, 3 N. H. 318. The latter blindly 
followed the former and fell with it. Gil- 
more V. Carr was one of two cases brought 
at the same time against separate parties 
to a note. Judgment and satisfaction were 
obtained in one case, and the question came 
up whether the plaintiff could maintain his 
action for cost in the other, and it was hold- 
en that he could not And it was said that 
when an indorsee brought several actions 
against maker and indorser he did it at the 
peril of his cost and a satisfaction of one 
would support a plea of non-assumpsit in 
the other. No authority was or could be 
cited, and the doctrine was anomalous. It 
made the plaintiff, who exercised an un- 
doubted legal right, a wrong doer from the 
start. In Porter v. Ingraham, 10 Mass. 88, 
the question again came up, but the deci- 
sion of the point was not necessary, and the 
court evaded it, and did not expressly over- 
rule Gilmore v. Carr, but they exposed the 
error and injustice of it, and gave it a side- 
wind from which it never recovered. It has 
been regarded in that state and elsewhere, as 
well as its ofC-spring, the case in New Hamp- 
shire, as substantially overruled. See 2 Pars. 
Notes & B. 457, where it is so regarded, and 
where the law is stated without qualifica- 
tion to be as it is here claimed. I think I 
hazard nothing in saying that there is no 



case in this country, which is authority In 
the state where rendered, which sustains 
the claim of the defendant in this case, un- 
less It be the remaining one cited of Can- 
field V. School Dist, 19 Conn. 529, and, unless 
I misapprehend that, it is perfectly decisive 
against him. 

The case of Canfield v. School Dist was 
book debt and of course for a balance due. 
The auditors and the court found that It 
had been paid after suit brought. The plain- 
tiff claimed his cost, and that he had a right 
to nominal damages to recover them, al- 
though the cause of action was extinguished, 
and the court so held and so advised the 
superior court on the authority of Holland 
V. .Tourdlne, 1 Holt, N. P. G. The court In- 
deed said they permitted it because the pay- 
ment had not been pleaded si>ecially. If that 
was a legitimate reason In respect to an 
action of book debt, and where the payment 
after action brought was found by the au- 
ditor and court and, for aught that appears, 
without any question respecting the admis- 
sibility of the evidence (which was the point 
in Holland v. Jourdine), ought not the court 
as a logical result to have disregarded the 
defense and given the plaintiff judgment 
on the merits, or gi-anted a new trial? They 
did not do either, but they did give the de- 
fendant the benefit of the payment; and did 
advise that the plaintiff have judgment for 
nominal damages and his cost because of 
that payment. Why give nominal damages. 
Instead of the debt or some fractional part 
of It, In an action of book debt? Because, 
and as I think only because, In their "sense 
of equity," and in accordance with the prac- 
tice in England and here, the defendant 
cannot bar an action lawfully commenced 
by a payment of the debt or damages only, 
(if he could he might do it by tendering 
them,) but he must pay or tender the cost 
also, or submit to nominal damages in order 
that the plaintiff may recover them. And 
so he must plead, even in book debt, the sat- 
isfaction, because he must plead payment of 
cost, as well as debt or damage. That was 
explicitly holden in Francis v. Crywell, 
supra, and is unquestionably the law, and 
if such had not been the plea here. If it had 
not averred payment of all damages, it 
would have been demurrable. True, if he 
obtains a release of all damages it is a bar; 
but that is because the terms "all damages" 
have been holden to include the cost The 
case Is a decisive authority for the ruling 
of the court below. 

For these reasons I think the court below 
would have been justified on the conceded 
facts In directing the jury to return a ver- 
dict for the plaintiff for nominal damages. 

New trial advised. 
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BAILEY et al. v. BUSSING. 

(2S Conn. 455.) 

Supreme Court of Errors of Connecticut. 
Oct. Term, 1S59. 

Action by George F. Bailey and another in 
assumpsit as executors of Aaron Turner, 
against Thomas Bussing to recover one-tliird 
of the amount of a judgment recovered 
against Tm-ner and the defendant and one 
Whitlock for an injury by the negligent man- 
agement 'of a public stage on tlie higliway. 
Judgment for plaintiffs. Defendant moves 
for a new trial. Denied. 

Dutton & Brewster (with whom was Aver- 
ill), for the motion. Hawley & Taylor, con- 
tra, 

ELLSWORTH, J. This is an action of as- 
sumpsit, to compel a contribution for money 
p'aid on a judgment against three defendants, 
AVhitlock, Aaron Tm-ner the plaintifEs' testa- 
tor, and Bussing the present defendant That 
there was a judgment rendered by the supe- 
rior com-t for Fairfield county at its February 
term in 1S52, against Whitlock, Tm-ner and 
Bussing, and that Turner was compelled to 
pay, and did pay, on the execution, the whole 
amount of the judgment or such a sum as 
was received in satisfaction of the judgment 
is admitted or not denied. This evidence, it 
is said, would in law prima facie entitle the 
plaintififs to recover one-third of the sum paid 
from the defendant and that there must be 
such recovery unless there is somelhing pe- 
culiar to the present case which saves it from 
the application of the principle ordmarily ap- 
plicable to such cases. 

If this judgment had been recovered on a 
joint contract or joint liability of any kind 
sounding in contract, the production of the 
judgment and proof of payment by Turner 
of the whole sum, would of com'se show a 
good cause of action in the plaintiffs for the 
recovery from Bussing of one-third the 
amount paid. Is there anything on this rec- 
ord which, when taken in connection with 
the evidence received in the case, distin- 
guishes this case from the one just supposed'/ 

The defendant insists that that judgment 
was rendered in an action of tort, and that in 
that class of cases there is to be no contribu- 
tion among wrong doers; the maxim of law 
being, as he claims, that among tort feasors 
there is no contribution. To meet this ob- 
jection, the plaintiffs offered evidence, and 
we think with entire propriety, to prove that 
while the maxim misbt be true as a general 
rule, the case on trial belonged to a class of 
cases to which it had no application, for that 
here there was no personal wrong, not even 
negligence in a culpable sense, on the part of 
Tm-ner, and that he had been found guilty 
only by implication, or legal inference from 
a supposed relation to Bussing, the actual 
wrong doer, through whose neglect the other 
two defendants had been subjected by the 
jm-y. 



No objection was made to the reception of 
the evidence, and we think none could prop- 
erly have been made. The court received it 
and found the fact to be as claimed by tlio 
plaintiffs, that Turner was not present, and 
had no participation in the negligent conduct 
of the driver of the stage which caused the 
injury to Mrs. Haight, notwithstanding that, 
under the particular charge of the court in 
that case, the jury found that Turner was, in 
a legal sense, implicated and liable, even 
though there was not any actual wrong on 
his part. 

What then is tliis case? And what is the 
true doctrine of the law as to contribution, 
or, as it may be, full indemnity, where there 
has been no illegal act or conduct on the part 
of him who seeks for a contribution'.' 

And first, let us remark, that we apprehend 
that there can be no objection among the 
parties themselves, to proof aliunde that a 
joint judgment in an action on the case, like 
the present, was for the default or neglect of 
one of the defendants only. This fact ap- 
pears not unfrequently on the face of the rec- 
ord itself, as when the master is sued for the 
negligence of his servant, but if the form of 
the action does not show it, and an inquiry is 
necessary to prove it, we know of no rule of 
evidence which precludes or forbids such in- 
quiry. Such is the constant practice in ac- 
tions on contracts, whatever be the form of 
the declaration or judgment, and the same 
course must be proper in this instance. It 
must be a very stubboiii rule of law to raise 
in our minds anj' doubt upon the subject. 

The reason assigned in the books for deny- 
ing contribution among trespassers, is, that 
no right of action can be based on a violation 
of law, that is, where the act is known to be 
such or is apparently of that character. A 
guilty trespasser it is said can not be allowed 
to appeal to the law for an indemnity, for he 
has placed himself without its pale by con- 
temning it, and must ask in vain for its in- 
terposition in his behalf. If however he was 
innocent of an illegal purpose, ignorant of the 
nature of the act, which was apparently cor- 
rect and proper, the rule will change with its 
reason, and he may then have an indemnity, 
or as the case may be a contribution, as a 
servant yielding obedience to the command 
of his master, or an agent to his principal, in 
what appears to be right, an assistant render- 
ing aid to a sheriff in the execution of process, 
or common carriers, to whom is committed 
and who innocently carry away property 
which has been stolen from the owner. In- 
demnity, or contribution to the full amount, 
is allowable here, and it can bo enforced by 
action if refused, whether the person seeking 
it has been subjected in case or assumpsit to 
the damages of which he (Miiiplains. And 
since in many insianccs the person injured 
has an election to sue iu case or assumpsit it 
is not possible that the form of action in 
which the party spclving for indemnity or 
contribution has been subjected, should be 
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the criterion of his right to call for it. One 
partner or one joint proprietor may do that 
which will subject all the rest in case or as- 
sumpsit, as the fact may be, but there may be 
a right to contribution notwithstanding, and 
in some cases, if indeed the present is not one 
of them, a full indemnity may be justly de- 
manded from the person doing the wrong, 
by the other partners whom he has iuvol\ed 
in loss by his wrongful act. The form of ac- 
tion then is not the criterion. We must look 
further. We must look for personal partici- 
pation, personal culpability, personal knowl- 
edge. If we do not find these circumstances, 
but perceive only a liability in the eye of the 
law, growing out of a mere relation to the 
perpetrator of the wrong, the maxim of law 
that there is not contribution among wrong 
doers is not to be applied. Indeed we think 
this maxim too much broken in upon at this 
day to be called with propriety a rule of law, 
so many are the exceptions to it, as in the 
cases of master and servant, principal and 
agent, partners, joint operators, carriers and 
the like. 

One of the earliest cases where the maxim 
is recognized is Meriyweather v. Nixan, 8 
Term R. 186, where the plaintiff was the 
active wrong doer. Having paid the whole 
damage, he sought for a contribution. It was 
denied him, and rightfully so, upon the 
strength of the maxim referred to. But 
even here, lest a wrong inference should be 
drawn from the decision. Lord Kenyon, C. 
J., says: "This decision will not aftect cases 
of indemnity where' one man employed anoth- 
er to do an act not unlawful in itself." The 
earlier case of Philips v. Biggs, Hardr. 164, 
in which this point was raised, was never 
decided. In Wooley v. Batte, before Justice 
Park, 2 Car. & P. 417, one stage proprietor 
had been sued alone in case for an injury to 
a passenger through the neglect of the coach- 
man, and, having paid the damages, he 
brought assumpsit for a contribution, and 
recovered on the ground that in him there 
was no personal fault. In Adamson v. Jar- 
vis, 4 Bing. 66, suit was brought for indemni- 
ty by an auctioneer against his employer, 
he having sold goods which did not belong 
to his employer and for which he had been 
compelled to pay upon a judgment recovered 
against him by the owner, being himself in- 
nocent. The court held that he could re- 
cover. Best, 0. J., said: "From the incli- 
nation of tlie court in the case in Hardres 
and from the concluding part of Lord Ken- 
yon's judgment m Merryweather v. Nixan, 
and from reason, justice and sound policy, 
the rule that wrong doers can not have re- 
dress or conti'ibution against each other, is 
confined to cases where the person seeking 
redress must be presumed to have known 
that he was doing an unlawful act. In Betts 
v. Gibbins, 2 Adol. & E. 57, Lord Denman, 
C. J., says: "The general rule is, that be- 
tween wrong doers there is neither indemnity 
nor contribution. The exception is where the 



act is not clearly illegal in itself. If they 
were acting bona fide, I can not conceive what 
rule there can be to hinder the defendant 
from being liable for the risk." Again^ 
speaking of Battersey's Case, Winche, 48, 
he says that It shows that there may be an 
indemnity between wrong doers, unless it 
appeal's that they have been jointly concerned 
in doing what the party complaining knew 
to be illegal. In Story on Partnership (section 
220) the learned commentator says, speaking 
of the maxim that there is no contribution 
among wrong doers, "but the rule is to be un- 
derstood according to its true sense and mean- 
ing, which is where the tort is a known, med- 
itated wrong, and not where the party is 
acting under the supposition of the inno- 
cence and propriety of the act, and the tort 
is one by construction or inference of law. 
In the latter case, although not in the former, 
there may be and properly is a contribution 
allowed by law for such payments and ex- 
penses between the constructive wrong doers, 
whether partners or not." The cases are all 
brought together in Chitty on Contracts (page 
502), where the author most fuUy sustains by 
his own remarks the qualifications of the rule 
laid down by Lord Denman. I will here 
leave this topic, only repeating mj' remark 
that the maxim in question is scarcely worthy 
of being considered a general rule of law, 
for it is applicable only to a definite class of 
cases, and to that class the case before us 
does not belong. 

A few words will suflice as to the re- 
maining objection, which goes to the form 
of action. The defendant insists that it 
should have been case, and not assumpsit, 
and that the evidence adduced by the plain- 
tiff does not support his declaration. We 
think this objection is not well founded, and 
that the plaintiff has brought the proper ac- 
tion. He sues for money paid, laid out and 
expended, which, to say the least, it was the 
duty of the defendant to pay quite as nauch 
as Whitlock and Turner, and it was paid in 
satisfaction of a judgment against the three. 
If assumpsitwiU not reach such a case, it must 
be because there are no merits In the case 
upon which to sustain any action, which we 
haye endeavored to show is not the fact. 

'that judgment was prima facie evidence of 
a joint debt or duty against the three, and 
the further evidence adduced by the plain- 
tiff did not vary the apparently good cause 
of action, but was offered for the purpose of 
proving that Turner paid the whole judg- 
ment, and to show the character of the neg- 
ligence for which the. defendants had been 
subjected, and whose negligence it was In 
fact that had thus Involved him In such a 
heavy loss. The payment by Turner was 
not a voluntary payment, nor was it made 
officiously, nor on a mere moral obligation. 
Had It been, possibly the defendant here 
could avoid any contribution. But It was 
an act of necessity. Mr. and Mrs. Haight 
demanded the whole judgment of Turner 
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and he paid it on the execution. Such a 
payment 1 must think stands on the same 
ground, if my reasoning hitherto is correct, 
as if it had been made on a judsment found- 
ed on a joint conti-act. In equity and jus- 
tice it is money paid for the person who, 
in the end, is l)ound to pay the debt, or so 
much of it as belongs to him to pay. Why 
then should the plaintiff sue in case rather 
than assumpsit? 

Let us look at some of the cases of as- 
sumpsit for money paid, and the principle 
settled by them. Generally, it is sufHcieut 
if the money is paid for a reasonable cause 
and not officiously. Brown v. Hodgson, 4 
Taunt. 1S9; Skillin v. Merrill, 16 Mass, 40; 
Jefferys t. Gurr, 2 Barn. & Adol. S33; Pow- 
nal V. Ferrand. 6 Barn. & C. 439; Exall v. 
Patridge, 8 Term R. 308; Toussaint v. Mar- 
tinnaut, 2 Term B. 100. So where it has been 
l^aid to relieve a neighbor's goods from legal 
distraint in his absence (.lenkins v. Tucker, 
1 H. Bl. 90), for there was a legal duty resting 
on the defendant So to defray the expenses 
of his wife's funeral, for there was a like 
<iuty. So to reimbm-se the expenses of bail 
for pursuing the principal and bringing him 
back and surrendering him in court. Fisher 
T. Fallows. 5 Esp. 171. So for getting de- 
fendant's goods free, which had been dis- 
trained by the landlord for the defendant's 
■debts, they being at the time on the tenant's 
premises. ExaU v Patridge, supra. Or for 
money paid to Indemnify the owner for the 
loss of his goods, which the plaintifC, an 
auctioneer, had by mistake delivered to the 
defendant, who had appropriated them to 
Ms own use (Brown v. Hodgson, supra); 
though of this case Lord Ellenborough, in 
Sills T. Laing, 4 Camp. 81, said that he 



thought the action should have been special, 
but the right of action he did not question. 
So where money has been paid by a surety, 
or by one of several joint debtors. 1 Steph. 
N. P. 324, 32G. So where one has accepted 
for honor a protested bill and paid it. In 
Pownal v, Ferrand, 6 Bai-n. & C. 439, Ten- 
terden, C. J., says: "The plaintiff is entitled 
to recover in assumpsit upon the general prin- 
ciple that one man who is compelled to pay 
money which another is bound by law to pay, 
is entitled to be re-imbursed by the latter;" 
and Lord Loughborough, in Jenkins v. Tuck- 
er, 1 H. Bl. 90, remarked that there are many 
cases of the sort (the funeral expenses of an- 
other's wife in his abseaee) where a person 
having paid money which another was under 
a legal obligation to pay, though without his 
knowledge or consent, may maintain an action 
to recover back the money so paid. The 
views of Chitty, in his ti-eatise on Contracts 
(page 4(i9), and of Greenleaf, in his treatise 
on Evidence (volume 2, § 108), are in harmony 
with this principle, that where the plaintifC 
shows that, either by compulsion of law, 
or to relieve himself from liabilitj', or to save 
himself from damage, he has paid money, 
not officiously, which the defendant ought to 
have paid, a com-t in assumpsit for money 
paid will be supported. These cases are most 
abundant to show that the present action is 
well brought and should be sustained, if the 
payment made by Turner was not, as it cer- 
tainly was not, an unnecessary or officious 
payment. We conclude therefore that the 
objections we have been considering ought 
not to defeat the right of the plaintiff to 
recover, and we do not advise a new trial. 

In this opinion the other judges concurred. 

New trial not advised. 
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FERGUSON V. GIES. 

(46 N. W. -IS, 83 Mich. 358.) 

Supreme Court of Michigan. Oct. 10, 1890. 

Error to circuit court, Wayne county; 
George Gartner, Judge. 

D. A. Straker.for appellant. Wm. Look 
and H. F. Cbipman, for appellee. 

AIOKSE, J. The defendant at and be- 
fore the time this suit was brought, was 
the manager of a public restaurant in the 
city of Detroit, and was licensed by that 
niiiniciijalitv to conduct such jjublic res- 
taurant. It was to all intents and pur- 
poses a public place. On the l.jth of Au- 
gust, 1MS9, the iJlaintifii, a colored man, in 
company with a friend, entered this res- 
taurant, and, sitting down at one of the 
tables provided for that purpose, ordered 
supper. The plaintiff claims, in substance, 
that the restaurant was divided in two 
parts, not separate rooms, but one side 
or part of the room was linown as the 
"restaurant side," and the other as the 
"saloon side." The restaurant side was 
furnished with tables, covered with table- 
cloths. Glasses were on the tables, with 
napivins in them, and there was an electric 
fan over the tables. The tables had a very 
neat appearance. The tables on the sa- 
loon side were furnished with beer glasses, 
and were beer tables such as are usually 
found in saloons. The plaintiff testifies 
that he and his friend sat down on the 
restaurant side at the Hrst table from the 
last in the second row, and calle<l for a 
lunch. The waiter said : "I can't wait on 
you here. " Ferguson said : " What do you 
mean by that? " The waiter replied : " We 
cannot serve you kind of people here. It 
is against the rules of the house to serve 
colored people in the restaurant. If you 
want anything to eat, you will have to 
go on the other side of the house. " After 
waiting a few minutes Ferguson went to 
the ofhce, and said to the defendant, "Mr. 
Gies, I came into your restaurant with a 
friend, and I have been insulted by one of 
your waiters," and told him what the 
waiter had said. Gies replied : "That is 
all right. That is the rule of this house, if 
you want anything to eat." They had 
some conversation, which ended by de- 
fendant saying to plaintiff that he would 
get nothing to eat unless he went on the 
other side. Plaintiff asked if he could not 
sit at the table adjoining, or at any of the 
tables behind him, which were empty, but 
the defendant refused to serve him at any 
of the tables on that side of the room. 
Plaintiff went away without eating any- 
thing. Wliile he was sitting at the table, 
several white x)ersons came in, sat down, 
and had refreshments at different tables 
on the restaurant side of the house. The 
defendant admits that he refused to serve 
rcireshments oi any kind to the plaintiff 
at the table where hesat, for no other rea- 
son than that Ferguson was a colored 
man, and that he said to him: "That is 
the rule of the house. We cannot serve 
colored people right at those certain ta- 
bles. " But he testifies that he further said: 
"Ferguson, there is no use in your waiting 
here. We cannot serveyou at these tables. 



If you will sit over at thenext table in the 
other row, I will see that you are served 
there all right, the same as any other per- 
son will be." Ferguson said, "No." There 
was about six feet between the two rows 
of tables. Defendant admits also that 
there was a difference in the tables, being 
of different shape; that the tables at 
which he told Ferguson he might be served 
were at the time uncovered ; and that the 
covers were taken off to accommodate the 
crowd that carao in for beer ; but testifies 
that he told plaintiff he would cover the 
table, and furnish It the same as the one 
he was sitting at, and that he should bu 
waited upon and served the same as those 
on the other side of the room. Defendant 
denies that this was in the saloon part of 
his i)lace. He says it was a part of the 
restaurant, but situated in a more private 
place, as the bar would hide them from 
the view of those in the front part of the 
place. There was no partition between 
the tables. They were in the same I'oom, 
and divided only by space. Colored peo- 
ple were not perinited to sit except in one 
part of the room, but white men were 
served wherever they liked. The circuit 
judge, Hon. George Gartner, instructed 
the jury that the plaintiff was entitled, 
under the la w,to full and equal accommo- 
dations at this restaurant with all other 
citizens; that "all citizens under the law 
have the same rights and privileges, and 
are entitled to the same immunities, — it 
makes no difference whether white or col- 
oi-ed. A different idea or principle than 
this never rested in reason. The reason- 
ing of Chief Justice Taney in his opinion 
in the Dred Scott Case is now largely and 
almost universally regarded as fallacious 
and contrary to the principles of law then 
claimed to exist. The emancipation of 
the slaves followed, and then the fifteenth 
amendment placed the colored citizen up- 
on an equal footing in all respects with 
the white citizen. Since then, in many ol 
the states, laws have been enacted to 
modify and overcome the prejudices enter- 
tained by many of the \\hite race against 
the colored race, and to place the latter 
•upon an equal footing with the former, 
with the same rights and privileges. 
Thus, the legislature of this state in 1SS5 
passed a law with that object and for 
that purpose; and in certain instances a 
denial ol such rights is made a crime under 
the law of this state. " He further said to 
the jury that, if they found that the plain- 
tiff was denied full and equal accommoda- 
tions, the defendant was liable in damages 
for such denial. So far the learned judge 
was eminently sound in his reasoning, 
and correct in his law, but in his applica- 
tion of the law to this particular case he 
was in error. The jury, under the defend- 
ant's own version of the transaction, 
should have been instructed to find a ver- 
dict for the plaintiff. 

In his definition of "full and equal accom- 
modations," thecourt said : "It is claimed 
by the defendant that he did not refuse to 
serve the plaintiff, but told him substan- 
tially that he would not serve him on that 
side of the house, but that, if he would go 
over and take a seat at a table on the 
other side of the room in the restaurant, 
he would then serve him in precisely the 
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same manner in which he would be served 
at the table at which plaintiff had seated 
himself; and that the rule of the house 
was not to serve colored t^ersons on that 
side of the house. Now, gentlemen, the de- 
fendant would not have the riffht to re- 
fuse to serve the plaintiff in the restaurant 
proper; but it is claimed by the defendant 
that the saloon portion is divided irom 
the restaurant, and that the table at 
which he recjuestcd the defendant to sit 
was in the restaurant. While the defend- 
ant liarl no right to make a rule providing 
for an unjust discrimination, still he would 
have the right, under the law, to make 
proper and reasonable rules for the con- 
duct of his business, and governing the 
conductor his patrons; and whether this 
was a reasonable rule 1 will submit to 
you for determination. Thus, the defend- 
ant has the right to reserve certain por- 
tions of his business for ladies, and other 
portions for gentlemen, while he may also 
reserve other portions for his regular pa- 
trons or boarders. He might also, under 
the law, reserve certain tables for white 
men, and others where colored men would 
be served, providing there be no unjust 
discrimination. And this brings me to an 
explanation of the term which I have 
used, viz., 'full and equal accommodations.' 
By this term 'full and equal' is not meant 
identical accommodations, but by it is 
meant substantially the same accommo- 
dation. A guest at a restaurant has no 
more right to insist upon sitting at a par- 
ticular table than a guest at a hotel has 
the right to demand a particular room, as 
long as the accommodations offered are 
substantially the same. This is all the 
law demands and requires, and if you find 
from the evidence in this case that the de- 
fendant offered to serve the plaintiff in 
one part of the restaurant proper in the 
same manner as guests were served in other 
parts, and that he offered the plaintiff full 
and equal, although not identical, accom- 
modations, and if you find that the rule 
made by the defendant did not make an un- 
just discrimination, but was reasonable, 
then your verdict must be foi' the defend- 
ant.'" Uuderthischarge, the jury fountl for 
the defendant. The fault of thisinstrucLion 
is that it permits a discrimination on ac- 
count of color alone which cannot beinade 
under the law with any justice. As far as it 
relates to the right of a restaurant keeper 
to make rules and regulations based upon 
other considerations, the charge is of no 
concern in this case, and we shall not ex- 
press any opinion as to its correctness. 
But in Michigan there must l)e and is an 
absolute, unconditional equality of white 
and colored men before the law. The 
white man can have no rights or privileges 
under the law that are deuied to the black 
man. Socially people may do as they 
please within the law, and whites may as- 
sociate together, as may blacks, and ex- 
clude whom they please from their dwell- 
ings and private grounds; but there can 
be no separation in public places between 
people on account of their color alone which 
the law will sanction. We have been cited 
to a large number of cases upholding the 
doctrine enunciated by the trial judge. It 
has been held that separate schools may 
be provided for colored children, if they 



I are reasonably accessible and afford sub- 
i stantially equal educational advantages 
I with those provided for white children. 
, State V. JlcCann, 21 Ohio St. ]98; Berton- 
neau v. Directors,!! Woods. 177; Ward v. 
! Flood, 4s Cal. 30,45; Cory v. Carter, 48 Ind. 
j 3i;7; Roberts t. Boston, 5 Cush. 19S; Peo- 
I pie v.Knston,l;!Abb. Pr. {N.S.)ir)9; Dallas 
V. Fosdick, 40 How. Pr. 249; U. S. v. Bun- 
I tin, 10 Fed. Rep. 730; People v. Gallagher, 
93N. Y.4HS. It has also been held thatcom- 
mon carriers may provide different cars or 
separate seats for white and colored per- 
sons, if such cars or seats are equal in 
comfort and safety one with the other. 
Railway Co. v. Miles, Ei.j Pa. St. 209; The 
Sue, 22 Fed. Rep. 843; Logwood v. Rail- 
way Co., 2:! Fed. Rep. 318; Railway Co. v. 
Wells, Sf) Tenn. 613,4 S. W. Rep. 5; Mur- 
phy v. Railway Co.. 23 Fed. Rep. 037, 640; 
Railway Co. v. Williams, 55 111. 185. In 
Day v. Owen, 5 Mich. 520, this same prin- 
ciple was recognized ; but it must be re- 
membered that the decision, as in tlie case 
of Roberts v. Boston, 5 Cush. 198, was 
made in the ante belhim days, before the 
colored man was a citizen, and when, in 
nearly one-half of the Union, he was but 
a chattel. It cannot now serve as a prec- 
edent. It is but a reminder of tJie injus- 
tice and prejudice of the time in which it 
was delivered. The negro is now, by the 
constitution of the United Staten, given 
full citizenship with the white man, and 
all the rights and privileges of citizenship 
attend him wherever he goes. ^A'hatever 
right a white man has in a public place, 
the black man has also, because of such 
citizenshii). 

But this is not all. In 1885 thelegislaturfe 
of thisstate, by Act No. 130, enacted: "Sec- 
tion!. That all persons within the jurisdic- 
tion of tills stateshali beentitled to the full 
and equal accommodations, advantages, 
facilities, and privileges of inns, restau- 
rants, eating-houses, barber-shops, public 
conveyances on land and water, theaters, 
and all other places of public accommo- 
dation and amusement, subject only to 
the conditions and limitations established 
by law, and applicable alike to all citizens. 
Sec. 2. That any person who shall violate 
any of the provisions of the foreg(jlng sec- 
tion l>y denying to any citizen, except for 
reasons applicable alike to all citizens of 
every race and color, and regardless of 
color or race, the full accommodations, 
advantages, facilities, or privileges in said 
section enumerated, or by aiding or incit- 
ing such denial, shall, for every such of- 
fense, be deemed guilty of a misilemeanor, 
and, upon conviction theiTof, shall be fined 
not to exceed one hundred dollars, or shall 
be imprisoned not more than thirty days, 
orooth." Section 3 provides that there 
shall be no discrimination on account of 
race or color in the selection of grand ;ind 
petit jurors. This statute exemplifies the 
changed feeling of our people towards the 
African race, and places the colored man 
upon a perfect equality with all others, 
before the law in this state. Under it, no 
line can be drawn in the streets, public 
parka, or public buildings upon one side 
of which the black man must stop and 
stay, while the white man may enjov the 
other side, or both sides, at his will and 
pleasure ; nor can such a line of seoaration 
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be drawn in any of the public places or 
■Conveyances mentiuned in this act. But it 
is claimefl by the defendant's (•outisel that 
this statute gives no ri^ht of action for 
civil damages; that it is a penal statute; 
and that the right of the plaintiff under 
it is confined to a criminal prosecution. 
The general rule, however, is that where a 
statute imposes upon any person a specific 
duty for the protection or l)enefit of oth- 
ers, if he neglects or refuses to perforai 
such duty, he is liablefor any injury or det- 
riment caused by such neglect or refusal, 
if such injury or hurt is of the kind which 
the statute was intended to prevent; nor 
is it necessary in such a case as this to de- 
<']are upon or refer to the statute. The 
common law as it existed in this state be- 
fore the passage of this statute, and be- 
fore the colored man became a citizen un- 
der ourconstitution and laws, gave to the 
white man a remedy against any unjust 
•discrimination to the citizen in ail public 
places. It must be considered that, wlien 
this suit was planted, the colored man, 
under the common law of this state, wan 
entitled to the same rights and privileges 
in public places as the white man, and he 
must be treated the same there; and that 
his right of action for any injury arising 
from an unjust discrimination against him 
is just as perfect and sacred in thecourtsas 
that of any other citizen. This statute is 
only declaratory of the criniraon law, as I 
understand it to now exist in this state. 

Any dircrjmination founded upon the 
race or color of the citizen is unjust and 
cruel, and can have no sanction in the law 
of this state. The cases which permit in 
othei' states the separation of the Afri- 
can and white races in public places can 
only be justified on the ijrinciple that God 
made a difference between them, which 
■difference renders the African inferior to 
the white, and naturally engenders a prej- 
tidice against the African, which makes it 
necessary for the peace and safety of the 
public that the two races be separated in 
public places and conveyances. This doc- 
trine which runs through and taints jus- 
tice in all these cases is perhaps as clearly 
and ably stated in 55 Pa. St., supra, as 
anywhere. In that case. Judge Agnew 
saj's: "If a negro take his s"at beside a 
white man, or his wife or daughter, the 
law cannot repress the anger or conquer 
the aversion which some will feel. How- 
ever unwise it may be to indulge in the 
feeling, human infirmity is not always 
proof against it. * * * To assert sep- 
arateness is not to declare inferiority in 
■either. It is not to declare one a slave, 
and the other a freeman. That would be 
to draw the illogical sequence of inferiority 
from difference only. It is simply to say 
that, following the order of divine provi- 
■dence, human authority ought not to 
<!ompel these widely-separated races to in- 
termix. The right of each to be free from 
social contact is as clear as to be free from 
intermarriage. The former may be less re- 
pulsive as a condition, but not less en- 
titled to protection as a right. When, there- 
lore, we declare a right to maintain sepa- 
rate relations as far as is reasonatdyprac- 
ticable, but in a spirit of kindness and 
charity, and with due regard to equality 



of rights, it is not prejudice nor caste, 
nor injustice of any kind, but simply 
to suffer men to follow the law of 
races established by the Creator himself, 
and not to compel them to intermix con- 
trary to their instincts. " This reasoning 
does not commend itself either to the 
heart or judgment. The negro is here, and 
brought here by the white man. He must 
be treated as a freeman or a slave; as a 
roan or a brute. The humane andenlight- 
ened judgment of our people has decided 
— although it cost blood and treasure to 
so determine — that the negro is a man ; a 
freeman; a citizen; and entitled to equal 
rights before the law with the white man. 
This decision was a just one. Because it 
was divinely ordered that the skin of one 
man should not be as white as that of an- 
other furnishes no more reason that he 
should have less rights and privileges un- 
der the law than if he had been born 
white, but cross-eyed, or otherwise de- 
formed. The law, as I understand it, will 
never permit a color or misfortune, that 
God has fastened upon a man from his 
birth, to be punished by the law unless 
the misfortune leads to some conta- 
gion or criminal act; nor while he is sane 
and honest can he have less privileges 
tlian his more fortunate brothers. The 
law is tender, rather than harsh, towards 
all infirmity ; and, if to be born iilack is a 
misfortune, then the law^ should lessen, 
rather than increase, the burden of the 
black man's life. 

The prejudice against association in 
public places with the negro, which does 
exist, to some extent, in all communities, 
less now than formerly, is unworthy of 
our race; and it is not for the courts to 
cater to or temporize with a prejudice 
which is not only not humane, but unrea- 
sonable. Nor shall 1 ever be willing to 
dcjiy to anyman any rights and privileges 
that belong in law to any other man. sim- 
ply because the Creator colored him differ- 
ently from others, or made him less hand- 
some than his fellows, — for something 
that he could not help in the first instance, 
or ever afterwards remove by the best of 
life and human conduct. And I should 
have but littli> respect or love for Deity 
if I could for one moment admit that the 
color was designed by Him to be forever a 
badge of inferiority, which would author- 
ize thehuman law to drive the colored man 
from public places, or give him less rights 
therein than the white man enjoys. Such 
is not the true theory of either the Divine 
or human law to be put in practice in a 
repul)lican form of government, where the 
proud boast is that "all men are equal be- 
fore the law." The man who goes either 
by himself or with his family to a public 
place must expectto meet and mingle with 
all classes of people. Hf cannot ask, to 
suit his caprice or prejudice or social 
views, that this or that man shall be ex- 
cluded because he does not wish to asso- 
ciate with them. He may draw his social 
line as closely as he chooses at home, or in 
other private places, but he cannot In a 
public place carry the privacy of his home 
with him, or ask that people not as good 
or great as he is shall step aside when he 
appears. All citizens who conform to the 
law have the same rights in each places. 
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witliout regard to race, color, or condi- 
tion of birth or wealth. The enforcement 
of tlieprinciplesof the Michigan civil rights 
act of ISiSo interferes with the social rights 
of no man, but it clearly emphasizes the 
Itfgal rights of all men in x'lil'li^ places. 

Tliis idea of the eqiuility of the roces be- 
fore tlie law was also shown in the legisla- 
tion of 18(57, relative to the public schools, 
which declared that "all residents of any 
district shall have an equal right to at- 
tend any school therein." Act No. 34, Laws 
INGT, p. 43. 

This legislation was construed by this 
court as an act to prevent the exclu- 
sion of colored children from any public 
schools in the state, although separate 
schools tor the education of blacks and 
whites might exist, where the accommo- 
dations and advantages of learn'ng were 
fully equal one with the other. People v. 
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Board, 18 Mich. 399. Our holding in the 
present case is also supported by the fol- 
lowing authorities: Coger v. Packet Co., 
37 Iowa, 146; (^lark v. Directors, L'4 Iowa, 
I'ST, People v. Board, 101 111. 30S; Chase v. 
Stephenson, 71 111. 3S:i; MesscnL^er v.t-' tato, 
(Neb.) 41 N. W. Eep. 638; Baylies v.Currv. 
l-'S 111. 287, 21 N. E. Rep. 5^.5; I'.oard v. 
Tinnon, 26 Kan. 1; Kailway ('o. v. (jreen, 
86 Pa. St. 4l'l; Donnell v. Stale, 48 Miss. 
680; Deeuir v.Bensim, 27 La. Ann. 1. Soe, 
also, the able dissenting oijiniou of Dan- 
FORTH. J., in People v. Gallagher, 03 N. Y. 
at pages 4r)8-466, inclusive. 

Under thecircumstances.as admitted by 
the defendant upon this record, the only 
question to have been properly suhinitted 
to the jury was the amount of the plain- 
tiffs damages. The judgment is reversed, 
and a new trial granted, with co.sts of 
both courts. The other justices concnrred. 
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STATE V. LEWIS. 

(33 N. E. 405, 50 Ohio St. 179.) 

Supreme Court of Ohio. March 7, 1893. 

Exceptions to court of common pleas, 
Highland county. 

One Lewis was indicted for murder in the 
second degree. To certain rulings of the 
court, the state excepts. Exceptions sus- 
tained. 

George L. Garrett, Pros. Atty., T. H. Hog- 
sett, and R. M. Dittey, for the State. M. R. 
Patterson and E. A. Huggins, for defendant. 

BRADBURY, C. J. The defendant was 
indicted for murder in the second degree, 
for causing the death of one Edward Elliott, 
in the course of an attempt to arrest the lat- 
ter for the commission of a misdemeanor. 
The defendant was marshal of the village of 
Hillsborough, in Highland county, and, be- 
ing put upon trial for the homicide, it be- 
came material to inquire into the authority 
of such officers to make arrests without a 
written warrant therefor; and after the evi- 
dence had been given the prosecuting attor- 
ney requested the court to give to the jury 
certain legal propositions, the object of 
which was to define the avithority vested by 
law in the marshal of an incorporated vil- 
lage to arrest without written warrant al- 
leged offenders against the laws of the state 
or the ordinances of the village. The third 
proposition requested reads as follows: "If 
you find from the testimony that the breach 
of the peace did not occur in the presence 
of the defendant, and was over, and the de- 
ceased had ceased from the commission of a 
breach of the peace, and that the affray was 
ended, and the deceased was not attempting 
a continuation of the breach of the peace, 
but was about his peaceful and lawful avo- 
cations, when the defendant arrived at the 
place where the affray had taken place, and 
the defendant did not attempt to make the 
arrest until he had gained such knowledge 
as he possessed of the affair from inquiries 
made of third persons, such arrest or at- 
tempted arrest was unlawful, and the de- 
ceased had a right to resist such arrest or 
attempted arrest; and the defendant, under 
the circurastaneos. was himself in the per- 
formance of an unlawful act for the conse- 
quence of which he must be held responsi- 
ble." This proposition the court refused to 
give, and, instead, gave substantially its con- 
verse, in the following terms: "It is not dis- 
puted that, a short time before Elliott was 
killed, he had a quarrel in Doorley's saloon, 
with one William Bakin, and knocked him 
down. That was a violation of one of the 
ordinances of Hillsborough. The fact that 
Eakin called him a liar was no justification, 
in law, for knocking him down. ' If you find 
from the evidence that within a short time 
after this occurred,— as soon as possible aft- 



er it occurred,— Lewis was sent for to arrest 
Elliott; that Lewis, as marshal of the town, 
went at once in pursuit of Elliott; that Elli- 
ott, on seeing Lewis approach, started to 
leave the town in a hurried manner; that 
Lewis pursued him,— then I charge you that 
Lewis, upon overtaking Elliott, had the law- 
ful right to arrest him, notwithstanding he 
had no warrant for that purpose." To the 
charge as given, and to the refusal to charge 
as requested, the prosecuting attorney ex- 
cepted, and, embodying them In a bill of 
exceptions, has brought them to this court 
for review, by virtue of sections 7305, 7306, 
Rev. St. 

That the defendant was marshal of the vil- 
lage of Hillsborough, did not witness the af- 
fray, nor procure from a magistrate a war- 
rant for the arrest of the deceased, are con- 
ceded facts. In addition to this, the testi- 
mony given in behalf of the state tended to 
prove that the deceased had participated in 
an affray in a saloon within the village of 
Hillsborough, on the day of the homicide; 
that the defendant was absent, and did not 
hear or see any part of the affray; that a 
few minutes thereafter he received informa- 
tion that a breach of the peace had been 
committed, and at once went to the saloon 
where it had occurred; that when he 
reached the saloon the parties to It had gone, 
and good order had been restored; that upon 
Inquiry the defendant was told that an af- 
fray had been committed, in which the de- 
ceased had participated, and, ascertaining 
the direction taken by the deceased, the de- 
fendant, without obtaining a warrant, im- 
mediately pursued, soon after overtook and 
proceeded to arrest him for that offense; 
that the deceased, though having knowledge 
of the official character of the defendant, 
resisted the arest, and in the resulting strug- 
gle was shot and killed by the defendant. 

The authority of peace officers to arrest 
without a warrant from a magistrate is a 
subject that has received the attention of 
courts and text writers from an early period 
in the history and development of the com- 
mon law in both England and America. 
Some of the earlier English authorities, while 
the prerogatives of the government were 
more highly considered than at a later day, 
maintained the power. 2 Hale, P. C. 90. 
But even then the doctrine met with a resist- 
ance which finally overturned It 1 East 
P. C. 305; Reg. v. Tooley, 2 Ld. Raym. 1301, 
where Lord Holt, in delivering the opinion 
of the majority of the court, is reported as 
saying: "The prisoners in this case had suf- 
ficient provocation; for, If one be imprisoned 
upon an unlawful authority, it is a sufficient 
provocation to all people out of compassion; 
much more where It is done under a color 
of justice, and where the liberty of the sub- 
ject is invaded It is a provocation to all the 
subjects of England. He said that a con- 
stable cannot arnst but when he sees an 
actual breach of the peace, and, If the affray 
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be over, he cannot arrest." See, also, 2 
Hawk. P. C. c. 13, § 8. The later English 
authorities seem to settle the law there in 
accordance with the views of Lord Holt. 
Coupey V. Henley, 2 Esp. 540; Baynes v. 
Brewster, 2 Adol. & E. (N. S.) 375; Reg. v. 
Mabel, 9 Car. & P. 474; Timothy v. Simpson, 
1 Cromp., M. & R. 757; Grant v. Moser, 5 
Man. & G. 123; 1 Russ. Crimes (Sth Ed.) 
410, 805; Cook v. Nethercote, C Car. & P. 741. 
Alderson, B., in summing up, saying: "If, 
however, there has been an affray, and that 
affray were over, then the constable had not, 
and ought not to have, the power of appre- 
hending the persons engaged in it; for the 
power Is given him by law to prevent a 
breach of the peace, and where a breach of 
the peace had been committed, and was 
over, the constable must proceed in the same 
way ;-s any other person, namely, by obtain- 
ing a warrant from a magistrate." Id. 744. 
The American authorities establish the same 
rule. Roberts v. State, 14 Mo. 138; People 
V. Haley, 48 Mich. 495, 12 N. W. Rep. G71; 
Phillips V. Trull, 11 Johns. 480; Pow v. Bedk- 
ner, 3 Ind. 475; 1 Bish. Cr. Proc. 183, 184; 
Quinn v. Heisel, 40 Mich. 57G; In re Way, 
41 Mich. 299, 1 N. W. Rep. 1021; Com. v. 
Carey, 12 Cush. 24G. 

This court has held that a city council 
may lawfully authorize police officers to ar- 
rest upon view any person found in the act 
of violating the ordinances of the city, made 
for the preservation of good order and public 
convenience, (White v. Kent, 11 Ohio St. 
550;) also, that the officer, in making arrest 
upon view, is not bound to disclose his offi- 
cial character, (Wolf v. State, 19 Ohio St. 
248;) and that it is lawful to arrest, without 
warrant, one who is unlawfully carrying a 
concealed weapon, though the officer had no 
previous knowledge of the fact, if he acted 
bona fide upon knowledge which induced an 
honest belief that the person was violating 
the law in this respect, (Ballard v. State, 43 
Ohio St. 340, 1 N. E. Rep. 76.) But the facts 
in those cases disclose that the person ar- 
rested was taken while in the act of com- 
mitting the offense for which he was appre- 
hended, while In the case under considera- 
tion the evidence tended to show that the 
defendant acted upon information, only, and 
that the affray was over and public order 
restored, before he attempted to pursue or 
arrest the supposed offender. The section 
of the Revised Statutes that defines the pow- 
ers of marshals within the municipalities of 
the state reads as follows: "Section 1849, 
Rev. St. He shall suppress all riots, disturb- 
ances, and breaches of the peace, and to that 
end may call upon the citizens to aid him; 
he shall arrest all disorderly persons In the 
coi-poration, and pursue and arrest any per- 
son fleeing from justice In any part of the 
state; he shall arrest any person in the act 
of committing any offense against the laws 
of the state or the ordinances of the corpora- 
tion, and forthwith bring such person be- 



fore the mayor, or other competent authori- 
ty, for examination or trial; and he shall re- 
ceive and execute any proper authority for 
the arrest and detention of criminals fleeing 
or escaping from other places or states." 
This section imposes on the marshal of a 
mtmicipality important public duties, and 
clothes him with extensive powers in respect 
to their discharge. He is, by the terms of 
this section, among other duties which it en- 
joins, required to "pursue and arrest any 
person fleeing from justice in any part of the 
state;" but, whether with or without war- 
rant, the section is, in terms, silent. He is 
thus clothed with authority throughout the 
whole state, which, but for the statute under 
consideration, would be limited to his mu- 
nicipality. W^hat Is found in the other lan- 
guage of this statute that Indicates a legis- 
lative purpose to dispense with a warrant 
in cases where, according to the principles 
of the common law, or by other statutory 
provisions, one would otherwise be neces- 
sary? We can discover nothing. Statutes 
of this class, though enacted in the interests 
of public order, yet derogate from the liber- 
ty of the citizen, and if not strictly con- 
strued, which the weight of authority seems 
to hold they should be, yet are not to be ex- 
tended \by a loose or liberal construction. 
Bish. Cr. Proc. 184; Ramsey v. Foy, 10 Ind. 
493; State v. Dale, 3 Wis. 797. The au- 
thority should be limited to the necessity for 
its exercise. Where an affray is in progress, 
or an offense in the course of commission. In 
the presence of an officer, his duty Is to 
prevent its continuance or completion. To 
accomplish this effectually, the power to at 
once apprehend the offender is necessary. 
Under such circumstances, to stay his hand 
until a warrant could be obtained would par- 
alyze his power to prevent crime and main- 
tain the public peace. So, perhaps, the le- 
gality of an arrest without warrant might 
be maintained where the affray or other mis- 
demeanor had already been completed when 
the officer appeared, If the offender was 
present, and public order had not yet been 
completely restored. Where, however, the 
offense is an accomplished fact, its preven- 
tion Is no longer possible, and, If public or- 
der has been fully restored before the offi- 
cer appears, the power to arrest without 
warrant for a mere breach of the peace or 
other minor offense Is no longer necessary; 
for the end — to maintain the public peace — 
for which such authority is given Is no longer 
attainable. Even where such an offense has 
been committed in the presence of an officer, 
his power to arrest the offender without war- 
rant should be promptly exercised, or it will 
be lost. 1 Am. & Eng. Enc. Law, 784; 
Queen v. Marsden, L. R. 1 Cr. Cas. 131; 
Clifford V. Brandon, 2 Camp. 371. In one 
case It was held that the officer must pro- 
ceed at once in the matter, and follow it up 
until the arrest is accomplished, and a delay 
of five hours was fatal to the authority. 
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Wahl V. Walton, 30 Minn. 506, 16 N. W. 
Rep. 397. In Reg. v. Walker, Dears. Crown 
Cas. 358, two hours had elapsed before the 
arrest was attempted; and the court for 
hearing reserved crown cases, speaking by 
Pollock, C. B., said: "We are of opinion 
that the apprehension was not lawful. The 
assault for which the prisoner might have 
been apprehended was committed at an- 
other time, and at another place. There was 
no continued pursuit of the prisoner." Id. 
359. In Meyer v. Clark, 41 N. Y. Super. Ct. 
107, an Interval of a few minutes, where the 
officer in the mean time had gone away, 
and made the arrest on his return, rendered 
it illegal. 

The authorities establish the rule that the 
powers of peace officers to arrest without 
warrant for a mere misdemeanor should be 
made as definite and certain as may be con- 
sistent with an efficient discharge of his duty 
to maintain public order, and extended no 
further then than may be necessary to that 
end. Where he acts upon view, he is re- 
quired to act promptly. This may introduce 
an element of indeflniteness, for whether he 
is prompt or not must depend to some ex- 
tent upon the circumstances in which he is 
placed. This, however, is unavoidable, un- 
less it should be held that he mufet act at 
once, or lose the power to arrest; and this 
degree of promptness, it seems. Is not re- 
quired. Taylor v. Strong, 3 Wond. 38-1; 
Shanley v. Wells, 71 111. 78; 1 Am. & Eng. 
Enc. Law, 737. However, to extend his 
power of arrest in the class of offenses un- 
der consideration so as to authorize him to 
act solely upon information obtained from 
third persons, not only as to whether an of- 
fense had been committed, but also as to the 
person who had committed it, is not only un- 
necessary to enable him to preserve public 
order, but would render still more indefinite 
and uncertain the extent of his authority. 
How soon after the offense had been com- 
mitted should the information be communi- 
cated, to authorize the officer to act without 
the sanction of a warrant, and how soon 
thereafter must he proceed to make the ar- 
rest? A satisfactory answer to these ques- 
tions is not readily found. If such power 
was absolutely necessary to preserve the 
public peace, an objection to it, founded up- 



on Its extent and uncertainty, should yield 
to that necessity ; but it may well be doubted 
whether this power of apprehension for a 
mere misdemeanor, upon information only, 
and without warrant, in view of the temper 
and notions of our people in regard to their 
personal rights, and the opinion, so often, 
however unjustly, entertained by the public, 
respecting the discretion of a large class of 
peace officers, would not tend to disturb, 
rather than promote, the public peace. We 
think, therefore, the statute under considera- 
tion, even if it stood alone, should not be con- 
strued to authorize a marshal of a city or 
village to arrest without warrant for a mere 
misdemeanor not committed in his presence. 

The section (1849, Rev. St.) under consider- 
ation, however, does not stand alone. The 
general assembly, by section 7129, Rev. St, 
has spoken upon this subject. That section 
(7129) provides that "a sheriff, deputy sheriff, 
constable, marshal, or deputy marshal, 
watchman, or police officer shall arrest and 
detain any person found violating any law 
of this state, or any legal ordinance of a city 
or village, until a legal warrant can be ob- 
tained." This section, and section 1849, Rev. 
St., which has been under consideration, 
are in pari materia, and should be construed 
together, as well as in reference to the es- 
tablished rules of the common law. The 
general assembly by section 7129, Rev. St., 
must be deemed to have prescribed the rule 
relating to the subject it was then con- 
sidering, namely, the circumstances under 
which an arrest may be made without war- 
rant, while by section 1849, Rev. St., it pre- 
scribed the general duties and powers of 
marshals of our cities and villages; and, as 
there is no inconsistency between the two, 
neither statute should be regarded as conflict- 
ing with the other, but, if there were such 
conflict, each should be deemed paramount 
in respect to the particular subject to which 
it specially relates. Section 7129, Rev. St., 
provides for the arrest of persons "found vio- 
lating" a law or ordinance. Found by 
whom? The statute does not expressly de- 
clare, but, when the rules of the common law 
upon this subject are considered, it is clear 
that the legislature meant, found by the offi- 
cer who attempts to make the arrest. 

Exceptions sustained. 
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MOGUL STEAMSHIP CO., Limited, T. MC- 
GREGOR et al.^ 

(23 Q. B. Div. 59S.) 

Court of Appeal. 1SS9. 

Appeal from the judnuient of LORD COLE- 
RIDGE, C. J., in an action tried witliout a 
jui-y, reported 21 Q. B. Div. 544. 

Tlie plaintiffs claimed damages for a con- 
spiracy to prevent them from carrying on 
tlielr ti-ade between London and China, and 
an injunction against the continuance of tlie 
alleged wrongful acts. 

The facts upon -which the claim was found- 
ed were as follows:^ 

The plaintiffs were a shipping company in- 
corporated for the piu-pose of acquiring 
shares in certain steamships — the Silili, Af- 
ghan, Pathan, and Ghazee — and became the 
owners of a large number of shares in these 
ships, which were built for and employed 
in the China and Australian trades. The de- 
fendants were an associated body of ship- 
owners trading (among other places) be- 
tween China and London, who formed them- 
selves into a conference or association for 
the pm-pose of keeping up the rate of freights 
in the tea trade between China and Europe, 
and securing that ti'ade to themselves by 
allowing a rebate of 5 per cent, on all freights 
paid by shippers who shipped tea for 
Europe in conference vessels only. The de- 
fendants alleged (and, as it is found in the 
judgment of LORD COLERIDGE, C. J., truly 
alleged) that the large profits derived from 
the tea freights alone enabled them to keep 
up a regular line of communication all the 
year round between England and China, and 
that without a practical monopoly of the tea 
trade they must cease to do so. The plain- 
tiffs were admitted to the benefits of this 
conference for the season of 1SS4, when the 
following circular was widely distributed by 
the defendants among the merchants en- 
gaged in the China trade: — 

"Shanghai, 10th May, 1884. To those ex- 
porters who confine their shipments of tea 
and general cargo from China to Europe 
(not including the Mediterranean and Black 
Sea ports) to the P. & O. Steam Navigation 
Co.'s, Messagerie Maritime Co.'s, Ocean 
Steamship Co.'s, Glen, Castle, Shire, and Ben 
Lines and to the steamships Oopack and 
Ningchow, we shall be happy to allow a 
rebate of 5 per cent, on the freight charged. 
Exporters claiming the returns will be re- 
quired to sign a declaration that they have 
not made or been interested in any ship- 
ments of tea or general cargo to Europe (ex- 
cepting the ports above named) by any othei- 
than the sajd lines. Shipments by the steam- 
ships Afghan, Pathan, and Ghazee on their 
present voyages from Hankow will not prej- 
udice claims for returns. Each line to be 
responsible for its own returns only, which 
will be payable half-yearly, commencing 30th 



^Affirmed by the house of lords. See [18;j2] 
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October next Shipments by an outside 
steamer at any of the ports in China or at 
Hong Kong ^vill exclude the firm making 
such shipments from participation in the re- 
turn during the whole six-monthly period 
within which they have been made, even al- 
though its other branches may have given 
entire support to the above lines. The fore- 
going agi'eement on our part to be in force 
from present date till the 30th April, 1886." 
In May, 1885, the defendants issued and 
widely distributed among the merchants in 
the China trade the following circular, which 
had the effect of excluding the plaintiffs 
from the benefits of the conference:— 

"Shanghai, 11 May, 1885. Referring to our 
circular dated 10th ilay, 1884, we beg to re- 
mind you that shipments for London by 
the steamsliijis Pathan, Afghan, and Aber- 
deen, or by other non-conference steamers. 
at any of the ports in China or at Hong 
Kong, will exclude the firm making such 
shipments from participation in the retm'n 
during the whole six-monthly period in which 
they have been made, even although the 
firm elsewhere may have given exclusive 
support to the conference lines." 

The plaintiffs by their statement of claim 
alleged a conspiracy on the part of the de- 
fendants to prevent the plaintiffs from ob- 
taining cargoes for their steamers, such con- 
spiracy consisting in a combination and 
agreement amongst the defendants, having 
by reason of such combination and agree- 
ment control of the homeward shipping 
ti'ade, pursuant to which combination and 
agreement shippers were bribed, coerced, and 
induced to agree to forbear, and to forbear, 
from shipping cargoes by the plaintiffs' 
steamers. In the alternative, the conspiracy 
was alleged to consist of a combination and 
agi'eement amongst the defendants, pursuant 
to which the defendants, with intent to in- 
jure the plaintiffs and prevent them obtain- 
ing cargoes for their steamers, agreed to re- 
fuse, and refused, to accept cargoes from 
shippers except upon the terms that the ship- 
pers should not ship any cargoes by the 
plaintiffs' steamers, and by threats of stop- 
ping the shipment of homeward cargoes al- 
together, which they had the power and in- 
! tended to carry into effect, prevented ship^ 
I pers from shipping cargoes by the plaintiffs' 
I steamers. It is unnecessary for the pm'poses 
of this report to set out the defence except 
to say that the defendants denied the al- 
leged conspiracy and combination, and fur- 
ther contended that the statement of claim 
disclosed no cause of action. 

LORD COLERIDGE, C. J., gave judgment 
for the defendants. 21 Q. B. Div. 544. 
The plaintiffs appealed. 
1888, Mar. 5. Sir B[. .Tames, Q. C, Cramp, 
Q. C, Barnes, Q. C, and Sims Williams, for 
plaintiffs. 

Sir Charles Russell, Q. C, Sir Plorace 
Davey, Q. C, Pinlay, Q. C, and Pollard, for 
the defendants. 
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Solicitors for plaintiffs: Gellatly & War- 
ton. 

-■-ioiicitors for defendants: Preshfields & 
Williams. 

Cur. adv. vult. 

1SS9, July 13. The following judgments 
were now read:— 

LORD ESHEK, M. R. In this case the 
evidence is voluminous and complicated. On 
carefully dissecting it, it seems to prove the 
following facts: — ^At some time before an 
agreement, which will hereafter be referred 
to, was entered into between the defendants, 
it appeared to the defendants that if more 
than a certain number of ships loaded tea 
at Hankow or Shanghai for England, the 
freights before charged could not be main- 
tained. This is shewn by "suggestions to be 
considered as strictly confidential between 
the managers of the Peninsular and Ori- 
ental, the Glen, and the Ocean Steamship 
Companies." It begins: "So long as there 
is a glut of tonnage at Hankow, whether 
'conference' or not, it is impossible to main- 
tain freights." The defendants, therefore, 
resolved upon a plan, by which the number 
of vessels loading at those places should be 
limited. The plan was that a certain num- 
ber of shipowners' firms — namely, the de- 
fendant firms— should enter into an agree- 
ment with each other that each of them 
should send an agreed number of ships to 
Hankow in the season, and that they should 
not admit more than a certain number of 
firms to be parties to the agreement, and 
that they should do certain things then 
agreed upon, and certain other things which 
should be afterwards agreed upon if thought 
necessary, in order to prevent any of those 
whom they did not admit to be parties to the 
agreement from being able to load tea at 
Hankow with any profit. Thus they would 
after a time drive any of such parties out 
of the carrying trade from Hankow or 
Shanghai to England, and then they, the con- 
federated firms, could maintain the high 
freights which a free competition would in- 
evitably lower. The means of prevention 
first agreed upon were an agreement that 
any shipping agent or shipping principal who 
agreed to ship, and who shipped only on 
conference steamers throughout a season, 
should receive a rebate of .5 per cent, on the 
agreed rate of freight of each shipment; but 
if any such agent, though directed by his 
principal to do so, or if any principal should 
ship any one cargo in a named period on 
board a non-conference steamer, he should 
not receive any rebate in respect of any 
cargo he had, either before the shipment on 
a non-conference ship or after Jt, during the 
period, shipped on board a conference ship. 
The means afterwards agreed upon and add- 
ed were that If any non-conference steamer 
should proceed to Hankow to load inde- 
pendently, any necessary number of confer- 
ence steamers should be sent at the same 



time to Hankow, in order to underbid the 
freight which the independent steamer might 
offer, without any regard to whether the 
freight they should thus bid would be re- 
munerative or not. The plan was reduced 
into a written agreement signed by the de- 
fendants, dated originally April 7, 1884, and 
renewed or enlarged by verbal agreement, 
before May, 1885. This agreement stipu- 
lated that it was to bind each defendant un- 
til he should give a particular notice— namely, 
to all the principals at home. The agree- 
ment having been entered into by the de- 
fendants, they in May, 1885, refused to admit 
the plaintiffs to be parties to it. The plain- 
tiffs thereupon resolved to send, and did 
send, two of their steamers, the Pathan and 
the Afghan, to Hankow, in order to obtain 
freights independently. The defendants is- 
sued circulars on May 11, 1885:— "That ship- 
ments by the steamships Pathan, Afghan, 
and Aberdeen, or by other non-conference 
steamers at any of the ports in China, or at 
Hongkong, will exclude the firm making 
such shipments from participation in the re- 
turn during the whole six-monthly period in 
which they have been made, even although 
the firm elsewhere may have given exclusive 
support to the conference lines." Besides 
this, the defendants agreed to send, and did 
send, as many vessels as their agents 
thought necessary for the purpose to Han- 
kow, for the express purpose of obtaining 
the carriage of all tea at any freight, how- 
ever small, which might underbid and so 
oust the Pathan, the Afghan, or any other 
vessel of the plaintiffs from the carrying 
trade. The ultimate object of the defend- 
ants was no doubt to benefit themselves; but 
the immediate purpose was to drive out the 
plaintiffs. See letters of Jlay 1, 1885; ^ May 
8, 1885;'' and May 8, 1885.^ By the means 
agreed upon by the action directed by the 
defendants, the freight from Hankow to 
England was lowered from 50s. and upwards 
to 25s. which was a wholly unremuneratlve 
freight, which could not be called an or- 
dinary business freight, wliich was an arti- 
ficial freight produced by the action of the 
defendants in order to carry out their im- 
mediate purpose of driving out the plain- 
tiffs. The plaintiffs carried at the 25s. 
freight on that occasion, rather than sail 



' From the chairman of the Peninsular and 
Oriental Steam Ship Company (defendants), 
threatening to close their relations with their 
agents at Hankow if they carried out their in- 
tention of loading home direct from Hankow 
for the plaintiffs. 

" From the representative of the Ocean Steam 
Sliil) Company (defendants), containing the fol- 
lowmg expression, "to successfully oppose these 
outsiders it is necessary to have considerably 
more conference tonnage at Hankow." 

' From agents at Shanghai to one of the de- 
fendant firms, containing the following expres- 
sion, "the best way to meet the case is to sanc- 
tion a few mo'e conference vessels going to 
Hankow, as with this supply of tonnage they 
would stand but little chance of getting full car- 
goes." 



MOGUL STEAMSHIP CO. v. McGKEGOll. 



55 



their ships, which were already there, home 
empty. But it is obvious that if the con- 
test were to be continued, the plaintiffs could 
not send their ships again to Hankow; they 
must be effectively driven out of tlie Han- 
kow carrying ti-ade, just as certainly and 
effectively as if their ships were physically 
stopped from going there. The plaintiffs be- 
ing by the acts of the defendants driven \ 
from the trade, the defendants would re- 
sume their old rates of freight, rates fixed 
without competition. The plaintiffs on the 
season of ISSo would have earned a higher 
freight than 2os. In respect of subsequent 
years they were prevented from attempting 
to ea^n, according to circumstances and their 
own judgment, any freight from Hankow to 
England. The question is whether what 
the defendants did, and its consequences to 
the plaintiffs, gave the latter any legal cause 
of action. 

It seems to me well to consider first what 
view the law takes of the agreement of April 
7, 18S4, renewed or enlarged in ISSo. In Hil- 
ton V. Eckersley, 6 El. & Bl. 47, a bond was 
executed by certain masters, by which they 
agreed to be boimd to each other in a pen- 
alty, nominally payable to one of them, if 
any one of them should carry on his works, 
in regard to amount of wages to be paid to 
persons employed therein, and as to the times 
or periods of the engagement of work people 
and the hours of work, otherwise than in 
conformity with the resolutions of the major- 
ity of the said masters. The defendant, one 
of the signing masters, carried on his works 
contrary to a resolution of the others, where- 
upon he was sued on the bond for the pen- 
alty. Crompton, J., said: "I am of opinion 
that the bond is void, as being against pub- 
lic policy. I think that combinations like 
that disclosed in the pleadings in this case 
were illegal and indictable at common law, 
as tending directly to impede and interfere 
with the free course of trade and manu- 
facture." "One of the most objectionable 
parts of this bond is that it takes away the 
freedom of action of the individual to carry 
on the trade, and to open and close his works 
according as it may be for his interest or 
that of the public." He held that the bond 
was void as between the parties^ it, be- 
cause it was illegal as being in restraint of 
trade. Lord Campbell doubted whether the 
bond was illegal to the extent of rendering 
the parties to it indictable, but agreed that 
it was illegal as between the parties, and 
was, therefore, void. In the court of ex- 
chequer chamber, Alderson, B., gave the 
judgment "The question," he said, "is 
whether this is a bond in restraint of trade: 
and we think it is so. Prima facie, it is the 
privilege of a trader in a free country, in 
all matters not contrary to law, to regulate 
his own mode of carrying it on according to 
his own discretion and choice." Speaking of 
the regulations, he said: "All these are sure- 
ly regulations restraining each man's power 



of carrying on his trade according to his dis- 
cretion for his own best advantage, and 
therefore are restraints on trade, not capable 
of being legally enforced." "We do not meau 
to say that they are illegal, in the sense of 
being punishable and criminal. The case 
does not require us, and we think we ought 
not to express any opinion on that point." 
He then goes on to say that the fact of the 
combination of masters being formed to coun- 
teract a combination of workmen cannot ren- 
der the masters' combination legal. "The 
maxim 'injuria non excusat injuriam' is a 
sound one, both in common sense and at com- 
mon law." Hornby v. Close, L. It. 2 Q. B. 
153, is to the same effect. These cases decide 
that there is still, according to law, a re- 
straint of trade which is contrary to law. 
They decide that an agreement whereby 
traders bind themselves not to carry on their 
trade according to their own judgment, but 
according to the judgment of others, is an 
agreement in restraint of trade. They de- 
cide that if such an agreement is made out 
it is not made legal because it is entered into 
as a counter-move against another similar 
agreement Applying these propositions to 
the agreement of 1SS5, the defendants by it 
agree to carry on their trade of shipowners, 
not each according to his own judgment as 
circumstances may arise, but according to 
an agreed rule arrived at by the consent of 
others, not to be departed from without the 
consent of all. Unless the law holds this 
agreement to be void, the defendants have 
bound themselves to it by mutual agreement, 
which would be a sufficient consideration to 
bind each of them. They have bound them- 
selves not to depart from the agreement 
without a particular kind of notice. The 
agreement, in accordance with the cited 
cases, must be held to be in restraint of trade, 
and therefore void as between the parties to 
it. The only reason why it can be held void 
is because it is illegal. A legal agreement 
voluntarily come to cannot be held by law 
to be void. The cited cases leave open the 
question whether such an agreement amounts 
to an indictable conspiracy. They do not 
hold that it is not. But before considering 
that point it must be observed that the agree- 
ments held to be illegal because in restraint 
of trade must have been so held, not because 
there was any wrong done to the traders who 
agreed — for they all agreed to what was to 
be done — but because there was a wrong to 
the public. The restraining themselves from 
a free course of trade was held to be a wrong 
to the public. If that be so when parties 
agree to restrain themselves, it must be much 
more so when they agree to do acts which 
will restrain and are Intended to restrain an- 
other trader from a free course of trade. 
That restraint Is equally a wrong to the pub- 
lic. The present agreement is therefore ille- 
gal and void as in restraint of trade on that 
ground also. 
The cases cited do not determine whether 
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an asreement which is void as between the 
parties to it because it is in restraint of trade 
is or is not an indictable offence. But if 
such an agreement is illegal because it is 
a wrong to the public, it seems to me im- 
possible to say that it is not indictable. An 
illegal act which is a wrong against the 
public welfare, seems to have the necessary 
elements of a crime. If, however, all agree- 
ments in restraint of trade are not neces- 
sarily indictable offenses, yet some may be. 
And if the agreement Is one intended to 
interfere with the free course of trade of 
a trader who is not a party to the agi-ee- 
ment, and can, if carried out, have that 
effect, then if such an Interference is an il- 
legal act as against the trader, it seems clear 
that the act of agreement is a wrongful act, 
both as against an individual and as against 
the public welfare, and then I am of opinion 
it must be an indictable conspiracy. "There 
seems," says Sir William Erie, in the most 
admirable essay styled "The Law Relating 
to Trade Unions," a booli more full of care- 
ful and accurate law than is to be found 
in many judgments, "also to be authority 
for saying that a combination to violate a 
Ijrivate right, in which the public has a suf- 
ficient interest, is a crime, such a violation 
being an actionable wrong." Erie, Trades 
Un. p. 32. Unless the public has an interest 
in traders being left to their own judgment, 
and to a free course of trade, there Is no 
foundation for the law as to agreements in 
restraint of ti-ade being illegal. The public, 
therefore, has an interest which such agree- 
ment injures. It follows that If the agree- 
ment be an agreement to violate the right 
of an independent trader by restraining his 
trade, there is a sufficient public interest 
which is also injured, and the agreement 
is an indictable conspiracy. It becomes nec- 
essary now to consider what interference 
with an independent trader will be a viola- 
tion of his private right. Now, a long line 
of cases has determined that every trader 
in the queen's dominions has by law a legal 
right to carry on his trade in ordinary course 
of trade according to his own will and judg- 
ment, and the law has decided that for some 
liinds of interference with that right the 
trader interfered with has a right of action. 
Alderson, B., in the exchequer chamber, in 
Hilton V. Eckersley, 6 El. & Bl. 47, at page 
74, says: "Prima facie, it is the privilege of 
a trader in a free country, in all matters not 
contrai-y to law, to regulate his own mode of 
carrying it on according to his own discretion 
and choice." Turning again to the careful an- 
alysis of law in Sir William Erie's book, I 
agi'ee with him (page 13) that "these proposi- 
tions assume that a person has a right to do 
as he chooses with his own, whether labour oi 
capital, within the limits set by law; that a 
right involves a prohibition against the in- 
fringement thereof; and that a prohibition in- 
volves a remedy for the violation thereof." 
The particularright of a trader— which we are 



considering — is his right to carry on his trade 
according to a free course of trade. The 
plaintiffs had that right on their side; but 
so also had the defendants on their side. 
The next question is. What will amount, as 
between rival traders, to an encroachment 
by the one on this right of the other? Each has 
a right to carry on his trade in a free course 
of trade, according to his own free will and 
judgment. So long as the one so carries 
on his trade, the other cannot, without in- 
fringing on the right of his rival, effectively 
complain. So long as each so carries on his 
trade, though such carrying on produces 
the utmost extent of competition, and conse- 
quent lowering of gain, neither can validly 
complain. Each is exercising the free course of 
trade. But if one goes beyond the exercise 
of the course of trade, and does an act be- 
yond what is the course of ti'ade, in order — 
that is to say, with intent— to molest the 
other's free course of trade, and which does 
molest the other's free course of ti-ade, he is 
not exercising his own freedom of a course 
of trade; he is not acting in, but beyond, the 
course of trade; and then it follows that his 
act is an unlawful obstruction of the other's 
right to a free course of trade; and if such 
obstruction causes damage to the other, he is 
entitled to maintain an action for the wrong. 
"At common law," says Sir W. Erie (page G), 
"every person has individually, and the public 
also have collectively, a right to require that 
the course of trade should be kept free from 
unreasonable obstruction." "Every person has 
a right under the law, as between him and 
his fellow-subjects, to full freedom in dis- 
posing of his own labour or his own capital, 
according to his own will. It follows that 
every other person is subject to the correl- 
ative duty arising therefrom, and is pro- 
hibited from any obstruction to the fullest 
exercise of tliis right which can be made 
compatible with the exercise of similar rights 
by others. Every act causing an obstruction 
to another in the exercise of the right com- 
prised within this description — done, not in 
the exercise of the actor's own right, but 
for the purpose of obstruction — would, if 
damage should be caused thereby to the 
party obstructed, be a violation of this pro- 
hibitionj^and the violation of this prohibi- 
tion by a single person is a wrong, to be 
remedied either by action or indictment, as 
the case may be. It is equally a wrong 
whether it be done by one or by many— sub- 
ject to this observation, that a combination of 
many to do a wrong, in a matter where the 
public has an interest, is a substantive of- 
fence of conspiracy." Page 12. The limitation 
of the competing rights, then, is, that the act 
which has in fact obsti-ucted the full right 
of the one, must, in order to be actionable, 
be an act done by the other beyond the ex- 
ercise of the actor's own right, and for the 
purpose of obstruction. In Lumley v. Gye, 
2 El. & Bl. 216, and in Bowen v. Hall, 6 Q. B. 
Div. 333, the act done which obsti-ucted the 
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plaintiff's right was the persnading a person 
employed by the plaintiff, under couu-act, to 
break that conti-act. Such pereuasion is not 
in ordinary course of ti'ade. The ordinary com- 
petition of trade is a fair competition, not a 
seci-et persuasion of othere to do wrong. The 
next question in those cases was, whether 
what was done was intended to obstruct the 
plaintiff. With regard to that point, it is laid 
down in Bowen v. Hall, G Q. B. Div. 333, 
at page 33S: "The act of the defendants 
which is complained of must be an act 
wrongful in law and in fact. Merely to per- 
suade a person to breali his contract may 
not be wrongful in law or fact. * * * But 
if the persuasion be used for the Indirect 
pm-pose of injuring the plaintiff, or of bene- 
fiting the defendant at the expense of the 
plaintiff, it is a malicious act whicli is in 
law and in fact a wrong act, and therefore 
a wrongful act, and therefore an actionable 
act if injury ensues from it." The law there 
is laid down that a malicious motive in the 
defendant may malce an act which would 
not be wi'ongful without the malice, a wrong- 
ful act when done with malice. It was 
thought that the judgment in Lumley v. 
Gye, 2 El. & Bl. 216, was founded on the 
view that there was maUce in the defendant, 
and that view was adopted and approved in 
Bowen v. Hall, 6 Q. B. Div. 333. The word 
"malice" is satisfied by the thing being done 
with the knowledge of the plaintiff's right 
and with intent to interfere with it "mali- 
ciously," or, which is the same thing, "with 
notice," per Crompton, J., In Lumley v. 
Gye, 2 El. & Bl. 216, at page 224. This effect 
of malice is adopted by Sir W. Erie, and so 
long ago as by Lord Holt in Keeble v. Hick- 
eringill, 11 East, 574. note. "Suppose," he 
says, "the defendant had shot in his own 
ground; if he had occasion to shoot, it would 
have been one thing; but to .shoot on purpose 
to damage the plaintiff is another thing, and 
a wrong." In truth I have never known 
this rule doubted. 

The propositions applicable to the present 
case which are to be deduced from the above 
considerations are the following: First, that 
the head of law, which we are considering, 
applies only to trade and to traders; second, 
that the law has a peculiar care for the pres- 
ervation of a free course of trade as between 
traders, because such freedom is for the bene- 
fit of the public; third, that the principal 
formula of law for the purpose of enforcing 
this peculiar care is— that every trader has 
a legal right to a free course of trade, mean- 
ing thereby a legal right to be left free to ex- 
ercise his trade according to his own will 
and judgment; fourth, that if anyone, by 
an act wrongful as against that right, inter- 
feres with it to the injury of a trader, an 
action lies against such person by such trad- 
er; fifth, that any act of fair trade compe- 
tition, though it injure a rival trader even 
to the destruction of his trade, is not a wrong- 
ful act as against such rival trader's right, 



but is only the exercise of the first mentioned 
trader's equal right, and is therefore not 
actionable; sixth, any act, though of the 
nature of competition in trade, but which Is 
an act beyond the limits of fair trade com- 
petition, and which is therefore not an act 
of any real course of trade at all, and the im- 
mediate and necessary effect of which is such 
an interference -with a rival trader's right to 
a free course of trade as prevents him from 
exercising his full right to a free course of 
trade, leads to an almost irresistible infer- 
ence of an indirect motive, and is therefore— 
unless, as may be possible, the motive is 
negatived— a wrongful act as against his 
right, and is actionable if injury ensue; sev- 
enth, an act of competition, otherwise un- 
objectionable, done not for the purpose of 
competition, but with intent to injure a rival 
trader in his trade, is not an act done in an 
ordinary course of trade, and therefore is- 
actionable if injury ensue; eighth, an agree- 
ment among two or more traders, who are 
not and do not intend to be partners, but 
where each is to carry on his trade accord- 
ing to his own will, except as regards the 
agreed act, that agreed act being one to be 
done for the purpose of interfering, i. e. with 
intent to interfere with the trade of another, 
is a thing done not in the due course of trade, 
and is therefore an act wrongful against that 
other trader, and is also wrongful against 
the right of the public to have free compe- 
tition among traders, and is therefore a 
wrongful act against such trader, and, if it 
is carried out and injury ensue, is actionable;: 
ninth, such an agreement, being a public 
wrong, is also of itself an illegal conspiracy, 
and is indictable. 

It follows that in the present case the agree- 
ment of 1885 was within the rules 8 and 
9 an indictable conspiracy, and that when 
it was carried out to its immediate and in- 
tended effect, which was an injury to the 
plaintiffs' right to a free course of trade, the 
plaintiffs had a good cause of action against 
the defendants. 

It follows that the act of the defendants 
in lowering their freights far beyond a low- 
ering for any pui-pose of trade — that is to 
say, so low that if they continued it they 
themselves could not carry on trade — was 
not an act done in the exercise of their own 
free right of trade, but was an act done 
evidently for the purpose of interfering with, 
i. e. with Intent to interfere witli, the plain- 
tiff's right to a free course of trade, and was 
therefore a wrongful act as against the plain- 
tiffs' right; and as injury ensued to the 
plaintiffs, they had also in respect of such 
act a right of action against the defendants. 
The plaintiffs, in respect of that act, would 
have had a right of action if it had been 
done by one defendant only; they have it 
still more clearly when that act was done 
by several defendants combined for that pur- 
pose. For these reasons I come to the con- 
clusion that the plaintiffs were entitled ta 
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judgment. The damages, if that "be the cor- 
rect conclusion as to the right of action, are 
to be ascertained. They are in my opinion, 
the difference between the freight of 25s., 
which the plaintiffs were forced to accept, 
and the freight they would have obtained 
without other interference than a legal fair 
competition in 1885, and damages at large 
for being prevented from endeavoring to 
earn freight from Hankow to England in 
subsequent years, after taking into account 
the probability of using their ships in some 
other trade. I am of opinion that the ap- 
peal should be allowed. 

BOWEN, L. J. "We are presented in this 
case with an apparent conflict or antinomy 
between two rights that are equally regarded 
by the law— the right of the plaintiffs to be 
protected in the legitimate exercise of their 
trade, and the right of the defendants to carry 
on their business as seems best to them, pro- 
vided they commit no wrong to others. The 
plaintifCs complain that the defendants have 
crossed the line which the common law per- 
mits; and inasmuch as, for the purposes of 
the present case, we are to assume some pos- 
sible damage to the plaintiffs, the real ques- 
tion to be decided is whether, on such an as- 
sumption, the defendants in the conduct of 
their commercial affaire have done anything 
that is unjustifiable in law. The defendants 
are a number of shipowners who formed 
themselves into a league or conference for 
the puri30S« of ultimately keeping in their 
own hands the control of the tea carriage 
from certain Chinese ports, and for the pur- 
pose of driving the plaintiffs and other com- 
petitors from the field. In order to succeed in 
this object, and to discourage the plaintiffs' 
vessels from resorting to those ports, the de- 
fendants during the "tea harvest" of 1885 
combined to offer to the local shippers very 
low freights, with a view of generally re- 
ducing or "smashing" rates, and thus render- 
ing it unprofitable for the plaintiffs to send 
their ships thither. They offered, moreover, 
a rebate of 5 per cent, to all local shippers 
and agents who would deal exclusively with 
vessels belonging to the conference, and any 
agent who broke the condition was to forfeit 
the entire rebate on all shipments made on 
behalf of any and every one of his principals 
during the whole year— a forfeiture of rebate 
or allowance which was denominated as 
"penal" by the plaintiffs' counsel. It must, 
however, be taken as established that the re- 
bate was one which the defendants need never 
have allowed at all to their customers. It 
must also be taken that the defendants had 
no personal ill-will to the plaintiffs, nor any 
desire to harm them except such as is involv- 
ed in the wish and intention to discourage by 
such measures the plaintiffs from sending 
rival vessels to such ports. The acts of which 
the plaintiffs pai-ticularly complained were as 
follows:— First, a circular of May 10, 1885, 
by which the defendants offered to the local 



shippers and their agents a benefit by way of 
rebate if they would not deal with the plain- 
tiffs, which was to be lost if this condition 
was not fulfilled. Secondly, the sending of 
special ships to Hankow in order by competi- 
tion to deprive the plaintiffs' vessels of profit- 
able freight. Thirdly, the offer at Hankow of 
freights at a level which would not repay a 
shipowner for his adventure, in order to 
"smash" freights and frighten the plaintiffs 
from the field. Fourthly, pressure put on the 
defendants' own agents to induce them to 
ship only b.y the defendants' vessels, and not 
by those of the plaintiffs. It is to be observed 
with regard to all these acts of which com- 
plaint is made that they were acts that in 
themselves could not be said to be illegal un- 
less made so by the object with which, or 
the combination in the course of which, they 
were done; and that in reality what is com- 
plained of is the pursuing of trade competi- 
tion to a length which the plaintiffs consider 
oppressive and prejudicial to themselves. We 
were invited by the plaintiffs' counsel to ac- 
cept the position from which their argument 
started — that an action will lie If a man ma- 
liciously and wrongfully conducts himself so 
as to injure another in that other's trade. 
Obscurity resides in the language used to 
state this proposition. The terms "malicious- 
ly," "wrongfully," and "injure" are words all 
of which have accurate meanings, well knovi'n 
to the law, but which also have a popular 
aad less precise signification, into which it 
is necessary to see that the argument does not 
imperceptibly' slide. An intent to "injure" 
in strictness means more than an intent to 
harm. It connotes an intent to do wrongful 
harm. "Maliciously," in like manner, means 
and implies an intention to do an act which 
is wrongful, to the detriment of another. 
The term "wrongful" imports in its turn the 
infringement of some right The ambiguous 
proposition to which we were invited by the 
plaintiffs' counsel still, therefore, leaves un- 
solved the question of what, as between the 
plaintiffs and defendants, are the rights of 
trade. For the purpose of clearness, I desire, 
as far as possible, to avoid terms in their 
popular use so slippery, and to translate 
them into less fallacious language wherever 
possible. 

The English law, which in its earlier stages 
began with but an imperfect line of demarca- 
tion between torts and breaches of contract, 
presents us with no scientific analysis of the 
degi'ee to which the intent to harm, or, in the 
language of the civil law, the animus vicino 
nocendi, may enter into or affect the concep- 
tion of a pei-sonal wrong. See Chasemore v. 
Richards, 7 H. L. Cas. 349, at page 388. All 
personal wi'ong means the infringement of 
some personal right. "It is essential to an 
action in tort," say the privy council in Rog- 
ers V. Dutt, 13 Moore, P. C. 209, "that the act 
complained of should under the circumstances 
be legally wrongful as regards the party 
complaining; that is, it must prejudicially 
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affect him in some legal right; merely that 
it will, however directly, do a man harm in 
his interests, is not enough." What, then, 
wei-e the rights of the plaintiffs as traders as 
against the defendants? The plaintiffs had 
a right to he protected against certain liinds 
of conduct; and we have to consider what 
conduct would pass this legal line or bound- 
ary. Now intentionally to do tliat which is 
calculated in the ordinary course of events to 
damage, and which does, in fact, damage an- 
other In that other person's property or 
trade, is actionable if done without just cause 
or excuse. Such intentional action when done 
without just cause or excuse is what the law 
calls a "malicious wrong." See Bromage v. 
Prosser, 4 Barn. & 0. 247; Capital & Coun- 
ties Bank v. Henty, per Lord Blackburn, 7 
App. Cas. 741, at page 772. The acts of the 
defendants which are complained of here 
were intentional, and were also calculated, 
no doubt, to do the plaintiffs damage in their 
ti-ade. But in order to see whether they 
were wrongful we have still to discuss the 
question whether they were done without any 
just cause or excuse. Such just cause or ex- 
cuse the defendants on their side assert to be 
found in their own positive right (subject to 
certain limitations) to carry on their own 
trade freely in the mode and manner that 
best suits them, and which they think best 
calculated to secure their own advantage. 
What, then, are the limitations which the 
law imposes on a trader in the conduct of his 
business as between himself and other trad- 
ers? There seem to be no burdens or re- 
strictions in law upon a trader which arise 
merely from the fact that he is a trader, and 
which are not equally laid on all other sub- 
jects of the crown. His right to trade freely 
is a right which the law recognizes and en- 
courages, but it is one which places him at 
no special disadvantage as compared with 
others. No man, whether trader or not, can, 
however, justify damaging another in nis 
commercial business by fraud or misreijre- 
sentation. Intimidation, obstruction, and mo- 
lestation are forbidden; so is the intentional 
procurement of a violation of individual 
rights, contractual or other, assuming always 
that there is no just cause for it. The inten- 
tional driving away of customers by shew of 
vioIen(!fe (Taxleton v. McGawley, Peake, N. 
P. 270); the obstruction of actors on the 
stage by preconcerted hissing (Clifford v. 
Brandon, 2 Camp. 358; Gregory v. Duke 
of Brunswick, 6 Man. & G. 206); the dis- 
turbance of wild fowl in decoys by the firing 
of guns (Carrington v. Taylor, 11 East, 571; 
and Keeble v. Hickeringill, Id. 574, note); 
the impeding or threatening servants or 
workmen (Garret v. Taylor, Cro. Jac. 567); 
the inducing persons under personal contracts 
to break their eootracts (Bowen v. Hall, 6 
Q. B. Div. 333; Lumley v. Gye, 2 El. & Bl. 
216),— all are instances of such forbidden acts. 
But the defendants have been guilty of none 
of these acts. They have done nothing more 



against the plaintiffs than pursue to the bit- 
ter end a war of competition waged in the 
interest of their own trade. To the argu- 
ment that a competition so pursued ceases to 
have a just cause or excuse when there is ill- 
will or a personal intention to harm, it is suf- 
ficient to reply (as I have already pointed out) 
that there was here no personal intention to 
do any other or greater harm to the plaintiffs 
tlian such as was necessarily involved in the 
desire to attract to the defendants' ships the 
entire tea freights of the ports, a portion of 
which would otherwise have fallen to the 
plaintiffs', share. I can find no authority tor 
the doctrine that such a commercial motive 
deprives of "just cause or excuse" acts done 
in the com'se of trade which would but for 
such a motive be justifiable. So to hold 
would be to convert into an illegal motive the 
instinct of self-advancement and self-protec- 
tion, which is the very incentive to all trade. 
To say that a man is to trade freely, but that 
he is to stop short at any act which is calcu- 
lated to harm other tradesmen, and which is 
designed to attract business to his own shop, 
would be a strange and impossible counsel of 
perfection. But we were told that competi- 
tion ceases to be the lawful exercise of trade, 
and so to be a lawful excuse for what will 
hai-m another, if carried to a length which is 
not fair or reasonable. The offering of re- 
duced rates by the defendants in the present 
case is said to have been "unfair." This 
seems to assume that, apart from fraud, in- 
timidation, molestation, or obstruction, of 
some other personal right in rem or in per- 
sonam, there is some natural standard of 
"fairness" or "reasonableness" (to be deter- 
mined by the internal consciousness of judges 
and jiu-ies) beyond which competition ought 
not in law to go. There seems to be no au- 
thority, and I think, with submission, that 
there is no sufficient reason for such a propo- 
sition. It would impose a novel fetter upon 
ti-ade. The defendants, we are told by the 
plaintiffs' counsel, might lawfully lower rates 
provided they did not lower them beyond a 
"fair freight, "whatever that may meah. But 
where is it established that there is any such 
restriction upon commerce? And what is to 
be the definition of a "fair freight"? It is 
said that it ought to be a normal rate of 
freight, such as is reasonably remunerative 
to the shipowner. But over what period of 
time is the average of this reasonable re- 
munerativeness to be calculated? All com- 
mercial men with capital are acquainted with 
the ordinary expedient of sowing one year 
a crop of apparently unfruitful prices, in or- 
der by driving competition away to reap a 
fuller harvest of profit in the future; and 
until the present argument at the bar it may 
be doubted whether shipowners or merchants 
were ever deemed to be hound by law to con- 
form to some imaginary "normal" standard 
of freights or prices, or that law courts had a 
right to say to them in respect of their com- 
petitive tariffs, "Thus far shalt thou go and 
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no further." To attempt to limit English 
competition in this way would probably be as 
hopeless an endeavour as the experiment of 
King Canute. But on ordinary principles of 
la^v no such fetter on freedom of ti-ade can in 
my opinion be warranted. A man is bound 
not to use his property so as to infringe upon 
another's right. Sic utere tuo ut alienum non 
laedas. If engaged in actions which may 
involve danger to others, he ought, speaking 
generally, to take reasonable care to avoid en- 
dangering them. But there is surely no doc- 
trine of law which compels him to use his 
property in a way that judges and juries may 
consider reasonable. See Chasemore v. Rich- 
ards, 7 H. L. Cas. 349. If there is no such 
fetter upon the use of property known to the 
English law, why should there be any such a 
fetter upon trade? 

It is urged, however, on the part of the 
plaintiffs, that even if the acts complained of 
would not be wrongful had they been com- 
mitted by a single individual, they become 
actionable when they are the result of con- 
certed action among several. In other words, 
the plaintilfs, it is contended, have been in- 
jured by an illegal conspiracy. Of the gen- 
eral proposition, that certain kinds of con- 
duct not criminal in any one individual may 
become criminal if done by combination 
among several, there can be no doubt. The 
distinction is based on sound reason, for a 
combination may make oppressive or danger- 
ous that which if it proceeded only from a 
single person would be otherwise, and the 
very fact of the combination may shew that 
the object is simply to do harm, and not to 
exercise one's own just rights. In the appli- 
cation of this undoubted principle it is nec- 
essary to be very careful not to press the doc- 
trine of illegal conspiracy beyond that which 
is necessary for the protection of individu- 
als or of the public; and it may be observed 
in passing that as a rule it is the damage 
wrongfully done, and not the conspiracy, that 
is the gist of actions on the case for conspira- 
cy. See Skinner v. Gun ton, 1 Sauud. 229; 
Hutchins v. Hutchins, T Hill (N. Y.) 104; 
Bigelow, Lead. Cas. 207. But what is the 
definition of an illegal combination? It is an 
agreement by one or more to do an unlawful 
act, or to do a lawful act by unlawful means 
(O'Connell v. Queen, 11 Clark & F. 155; Beg. 
V. Parnell, 14 Cox, Cr. Cas. 508); and the 
question to be solved is whether there haj 
been any such agreement here. Have the 
defendants combined to do an unlawful act? 
Have they combined to do a lawful act by 
unlawful means? A moment's consideration 
will be sufficient to shew that this new in- 
quiry only drives us back to the circle of 
definitions and legal propositions which I 
have already traversed in the previous part 
of this judgment. The unlawful act agreed 
to, if any, between the defendants must have 
been the intentional doing of some act to the 
detriment of the plaintiffs' business without 
just cause or excuse. Whether there was 



any such justification or excuse for the de- 
fendants is' the old question over again, 
which, so far as regards an individual trad- 
er, has been already solved. The only differ- 
entia that can exist must arise, if at all, out 
of the fact that the acts done are the joint 
acts of several capitalists, and not of one 
capitalist only. The next point is whether 
the means adopted were unlawful. The 
means adopted were competition carried to a 
bitter end. Whether such means were un- 
lawful is in like manner nothing but the old 
discussion which I have gone through, and 
which is now revived under a second head 
of inquiry, except so far as a combination of 
capitalists differentiates the case of acts 
jointly done by them from similar acts done 
by a single man of capital. But I find it im- 
possible myself to acquiesce in the view that 
the English law places any such restriction 
on the combination of capital as would be in- 
volved in the recognition of such a distinc- 
tion. If so, one rich capitalist may inno- 
cently carry competition to a length which 
would become unlawful in the case of a syn- 
dicate with a joint capital no larger than his 
own, and one individual merchant may law- 
fully do that which a firm or a partnership 
may not. What limits, on such a theory, 
would be imposed by law on the competitive 
action of a joint-stock company limited, is a 
problem which might well puzzle a casuist 
The truth Is, that the combination of capital 
for purposes of trade and competition is a 
very different thing from such a combina- 
tion of several persons against one, with a 
view to harm him, as falls under the head of 
an indictable conspiracy. There is no just 
cause or excuse in the latter class of cases. 
There is such a just cause or excuse in the 
former. There are cases in which the very- 
fact of a combination is evidence of a de- 
sign to do that which is hurtful without just 
cause; is evidence — to use a technical ex- 
pression — of malice. But it is perfectly le- 
gitimate, as it seems to me, to combine cap- 
ital for all the mere purposes of trade for 
which capital may, apart from combination, 
be legitimately used in trade. To limit com- 
binations of capital, when usea for purposes 
of competition, in the manner proposed by 
the argument of the plaintiffs, would, in the 
present day, be impossible— would be only 
another method of attempting to set bounda- 
ries to the tides. Legal puzzles which might 
well distract a theorist may easily be con- 
ceived of imaginary conflicts between the 
selfishness of a group of individuals and th& 
obvious well-being of other members of the 
community. Would it be an indictable con- 
spiracy to agree td drink up all the water 
from a common spring in a time of drought; 
to buy up by preconcerted action all the pro- 
visions in a market or district in times of 
scarcity (see Rex v. Waddington, 1 East, 
143); to combine to purchase all the shares- 
of a company against a coming settling-day; 
or to agree to give away articles of trade 
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gratis in order to -witlidraw custom from a 
trader? Jlay two itinerant match-vendors 
<:omlnne to sell matches Delow their value in 
order by competition to drive a third match- 
vendor from the street? In cases lil^e these, 
where the elements of intimidation, molesta- 
tion, or the other kinds of illegality to which 
I have alluded are not present, the question 
must be det.ided by the application of the 
test I have indicated. Assume that what is 
■done is intentional, and that it is calculated 
to do harm to othei-s. Then comes the ques- 
tion, Was it done with or without "just cause 
or excuse"? If it was bona fide done in the 
use of a man's own property, in the exercise 
of a man's own trade, such legal justification 
would, I think, exist not the less because 
what was done might seem to others to be 
selfish or unreasonable. See the summing-up 
of Erie, J., and the judgment of the queen's 
bench in Reg. v. Rowlands, 17 Q. B. till. 
But such legal justification would not exist 
when the act was merely done with the in- 
tention of causing temporal harm, without 
reference to one's own lawful gain, or the 
lawful enjoyment of one's own rights. The 
good sense of the tribunal which had to de- 
cide would have to analyze the circumstan- 
ces and to discover on which side of the line 
«ach case fell. But if the real object were 
to enjoy what was one's own, or to acquire 
for one's self some advantage in one's prop- 
«rty or trade, and what was done was done 
honestly, peaceably, and without any of the 
illegal acts above referred to, it could not, in 
my opinion, properly be said that it was done 
■without just cause or excuse. One may with 
advantage borrow for the benefit of traders 
what was said by Erie, J., in Reg. v. Row- 
lands, 17 Q. B. 671, at page 6S7, note, of 
workmen and of masters: "The intention of 
the law is at present to allow either of them 
to follow the dictates of their own will, with 
respect to their own actions, and their own 
property; and either, I believe, has a. right 
to study to promote his own advantage, or to 
combine with others to promote their mutual 
advantage." 

Lastly, we are asked to hold the defend- 
ants' conference or association illegal, as be- 
ing in restraint of ti-ade. The term "illegal" 
here is a misleading one. Conti-acts, as they 
are called, in restraint of ti-ade, are not, in my 
opinion, illegal in any sense, except that the 
law will not enforce them. It does not pro- 
hibit the making of such conti-acts; it merely 
declines after they have been made, to recog- 
nize their validity. The law considers the 
disadvantage so imposed upon the contract a 
sufficient shelter to the public. The language 
of Crompton, J., in Hilton v. Eckersley, 6 
El. & Bl. 47, is, I think, not to be supported. 
No action at common law will lie or ever has 
lain against any individual or individuals for 
entering into a conti-act merely because it 
is in restraint of trade. Lord Eldon's equity 
decision in Cousins v. Smith, 13 Ves. 542, 
is not very intelligible, even if it be not open 



to the somewhat personal criticism passed 
on it by Lord Campbell in his Lives of the 
Chancellors. If indeed It could be plainly 
proved that the mere formation of "confer- 
ences," "trusts," or "associations" such as 
these were always necessarily injurious to the 
public— a view which involves, perhaps, the 
disputable assumption that, in a country of 
free trade, and one which is not under the 
iron regime of statutory monopolies, such con- 
federations can ever be really successful — and 
if the evil of them were not sufficiently dealt 
with by the common law rule, which held 
such agreements to be void as distinct from 
holding them to be criminal, there might be 
some reason for thinking that the common 
law ought to discover within its arsenal of 
sound common sense principles some further 
remedy commensurate with the mischief 
Neither of these assumptions are, to my mind, 
at all evident, nor is it the province of judges 
to mould and stretch the law of conspiracy 
in order to keep pace with the calculations 
of political economy. If peaceable and hon- 
est combinations of capital for piu-poses of 
trade competition are to be struck at, it 
must, I think, be by legislation, for I do not 
see that they are under the ban of the com- 
mon law. 

In the result I agree with LORD COLE- 
RIDGE, C. J., and differ, with regret, from 
the Master of the Rolls. The substance of my 
view is this, that competition, however se- 
vere and egotistical, if unattended by cir- 
cumstances of dishonesty, intimidation, mol- 
estation, or such illegalities as I have above 
referred to, gives rise to no cause of action at 
common law. I myself should deem it to be 
a misfortune if we were to attempt to pre- 
scribe to the business world how honest and 
peaceable trade was to be carried on in a 
case where no such illegal elements as I have 
mentioned exist, or were to .adopt some stand- 
ard of judicial "reasonableness," or of "nor- 
mal" prices, or "fair freights." to which com- 
mercial adventurers, otherwise innocent, 
were bound to conform. 

In my opinion, accordingly, this appeal 
ought to be dismissed with costs. 

FRY, L. J. The plaintiffs and defendants 
in this case are owners of steamships, and 
the plaintiffs allege in substance that the 
defendants have unlawfully conspired to- 
gether and done certain acts in pursuance of 
their conspiracy whereby the plaintiffs have 
sustained both damage and injury. Both 
plaintiffs and defendants were concerned in 
the trade with China, and their steamships 
visited, amongst other ports, Shanghai, at the 
mouth of the Yangtsze, and Hankow, which 
is GOO miles up that great river. The defend- 
ants' ships were more regularly employed in 
the China trade than those of the plaintiffs', 
which appear only to have visited Hankow 
at the height of the season for shipping tea— 
that is, in the months of .May and .'uue. In 
1SS4 the defendants had formed a com- 
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bination substantially like the one which I 
shall presently mention in detail, but it was 
part of the an-angement of 18S4 that the em- 
ployment of certain ships of the plaintiflEs 
should not entail on the shippers the loss of 
rebate. In 1885 the defendants again formed 
amongst themselves an arrangement which 
they call a "conference," and which the plain- 
tiffs call a conspiracy. The terms of that ar- 
rangement are embodied in a written agree- 
ment dated April 7, 1885. This agreement 
regulated, as between the defendants them- 
selves, the trade with China and Japan; it 
provided for a certain division of cargoes, 
and for the determination of the rates of 
freight. But with regard to Hankow, not 
only did these general stipulations apply to 
it, but certain special stipulations were come 
to, having clearly for their object the preven- 
tion of competition for freights at Hankow 
by any of the class of ships described as out- 
siders — that is, vessels not belonging to any 
member of the conference. This object was 
to be accomplished in three ways: — First, it 
was stipulated that, if outsiders should start 
for Hankow, they were to be met by con- 
ference steamers and encountered with "ef- 
fective opposition," the determination of what 
conference ships should be employed for 
this purpose being left to the agents at 
Shanghai of the defendant Arms. Secondly, 
it was stipulated that the agents of the con- 
ference ships should be "prohibited"— and 
here again I use the words of the agreement — 
"from being interested, directly or indirectly, 
in outsiders"; i. e. they were to be removed 
from the agency of the defendants' ships if 
tliey took any part in the business of non- 
conference steamers. Thirdly, the agreement 
provided for a rebate of 5 per cent, being 
made to firms which shipped exclusively by 
conference ships — a benefit which was to be 
denied if a single shipment were made by an 
outsider, except in case of there not being a 
conference steamer in port or named for des- 
patch within a week with available cargo 
space, in which event shipments by an out- 
sider would not work a loss of the rebate. 
The only other provision of the agreement 
to which it is necessary to refer is, that 
each of the parties to it was at liberty to 
withdraw from the agreement on notice. 

Upon this document I pause to make cer- 
tain observations. In the first place; I am 
of opinion, that it discloses the real bargain 
between the defendants, and that its purport 
is not substantially altered by any evidence 
in this case. In the next place, I conclude 
that, at the date of the agreement, the 
plaintiffs were probably in the contemplation 
of the defendants as persons who might pos- 
sibly send ships to compete, but that with 
that exception the plaintiffs were not ob- 
jects in the minds of the defendants when 
they entered into the agreement, and that 
the defendants were actuated by no per- 
sonal Ul-feeliug, or malice in fact, towards 
the plaintiffs. Thirdly, in my judgment the 



real object of the agreement was the acqui- 
sition of gain by the defendants, and the 
means by which they sought to accomplish 
this end was a competition on the part of 
the united shipowners against all the world, 
so vigorous as to drive outsiders from the 
field, and thus to prevent comi>etitioa in the 
future. This was the direct scope of the 
provisions as to meeting outsiders, and as 
to rebate, and the stipulation as to agents 
I regard as incidental to it; for the members 
of the conference might well desire that in 
such a conflict they should be represented by 
mea entirely devoted to their plans and in- 
terests, and not by agents acting for ship- 
owners engaged on both sides of the strug- 
gle. Fourthly, I am of opinion that competi- 
tion was in substance the only weaiwn which 
the defendants intended to i;se against their 
rivals in trade. No thought of using vio- 
lence, molestation, intimidation, fraud, or 
misrepresentation was entertained by the 
defendants. Briefly speaking, therefore, the 
scheme of the conference was, by means of 
competition in the near future, to prevent 
competition in the remoter future. 

On April 22 interviews took place between 
Mr. Gellatly, the managing director of the 
plaintiff company, and the defendants Swire, 
M'Gregor, Holt, and Sutherland, which nave 
been Insisted on as important by both sides 
in argument before us. Mr. Gellatly tried to 
persuade the defendants to alio\s' him. to 
have a place in their arrangements, and, 
failing in this, threatened, to use his own 
language, to "smash rates" at Hankow. 
What then passed between the parties does 
not seem to me very material. Shortly after 
the agreement was entered into copies of It 
were transmitted by most or all of the de- 
fendant firms to their agents In Shanghai, 
in order that they might act upon it. On 
May 1 it was known to the defendants' 
agents at Shanghai that the Pathan, one of 
the plaintiffs' steamships, was going up the 
river to Hankow to look for a cargo of 
tea at the height of the season; and she 
was to be followed by the the Afghan, an- 
other of the plaintiffs' fleet. On May 8 
three of the conference vessels were sent up 
the river to add to the conference vessels 
already at Hankow, and to take part in com- 
peting against the outsiders for homeward 
freight; and three days afterwards a cir- 
cular was issued by the conference agents 
at Shanghai to shippers at Hankow, referring 
by name to the Pathan and Afghan, and 
warning shippers that the rebate would be 
lost by shipment by these or any outside 
ships. This circular was much insisted on 
by the plaintiffs' counsel as an act of hostili- 
ty directed against the plaintiffs' vessels in 
particular, and as an act of malice towards 
the plaintiffs pei-sonally; and they further 
observed that it did not disclose to the ship- 
pers the provision of the agi-eement of April 
7, by which in certain cases shipments might 
be made on board outsiders without loss of 
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the right to rebate. In my opinion the cir- 
cular was the natural result of the agreement 
of Api-il 7, and does not carry the case of 
the plaintifEs further than as an overt act 
giving effect to tliat agreement. Consider- 
ing that the Pathan and Afghan had in 1SS4 
been allowed to receive cargo without its 
entailing a loss of the rebate on the shippers, 
I think that the reference to those ships by 
name was fair towards the shippers, and 
does not shew any personal malice against 
the plaintiffs. 

On the 14th Slay the conference agents 
met at Shanghai, and determined on a gener- 
el reduction of freights at Hankow, as a 
means of depriving the Pathan and Afghan 
of the chance of a successful "Venture, and 
in the pious hope that they might go down 
the Yangtsze, as they had come up, in bal- 
last Instructions were accordingly sent to 
Hankow, freights were reduced, and the 
plaintiffs' ships obtained freights, but at 
rates so low as to leave little or no profit- 
rates which, on the evidence, I conclude 
were brought down by the action of the de- 
fendants, and were lower than would have 
been obtained if there had been open com- 
petition and no combination amongst the de- 
fendant firms. 

On the 29th May, whilst the Pathan was 
full at Hankow and on the point of sailing, 
and whilst the Afghan was rapidly taking 
her cargo on board, this action was brought. 
The parties having agreed to leave the ques- 
tion of damages, if any, to reference or arbi- 
tration, I shall assume that the plaintiffs 
may shew that in point of fact they have 
sustained damage from the defendants' acts. 
The plaintiffs allege that the conference was 
an unlawful conspiracy; that the agreement 
then entered into was carried into execution 
by the sending up of the three ships express- 
ly to compete with the plaintiffs' vessels, by 
the circular and by the reduction of freights; 
that these acts were wrongful, and have 
caused damage to them, and consequently 
were actionable. 

I cannot doubt that whenever persons en- 
ter into an agreement which constitutes at 
law an indictable conspiracy, and that agree- 
ment is carried into execution by the con- 
spirators by means of ajn unlawful act or 
acts which produce private injm-y to some 
person, that person has a cause of action 
against the conspirators. Was the agreement 
in the present case an unlawful conspiracy? 
"The crime of conspiracy," said Tindal, C. 
X,— speaking for the judges attending the 
house of lords in O'Connell's Case, 11 Clark 
& F. 155, at page 233,— "is complete if two, 
or more than two, should agree to do an ille- 
gal thing; that is, to effect something in it- 
self unlawful, or, to effect by unlawful 
means something which in itself may be in- 
different or even lawful." "A conspiracy," 
said Willes, J., "consists in the agreement of 
two or more, to do an unlawful act, or to do 
a lawful act by unlawful means." Mulcahy 



V. Reg., L. R. 3 H. L. 306, at page 317. In 
all cases, therefore, a conspiracy is an agree- 
ment to do an unlawful act. It is immate- 
rial whether that act be (a) the principal ob- 
ject and end of the agreement, as an agree- 
ment to kill, or, (b) a subordinate act to- 
wards the principal object, as in an agree- 
ment to support a trae title by forged deeds 
or suborned witnesses. Again the act may 
be unlawful (a) because it would be unlawful 
in each of the agreeing parties, even if he 
did it alone, or (b) because though lawful 
in one it is unlawful in two or more. 

The first inquiry then, which arises, is this: 
Was the principal object and end of the 
agi'eement illegal? I answer that that ob- 
ject and end was the acquisition of gain by 
the defendants. That is lawful, and, I sup- 
pose, even commendable, according to the 
law of this country, provided the means used 
be lawful. What, then, were the means In- 
tended to be used? They were, as I have al- 
ready said, the exclusion of competition in 
the remoter future by severe competition in 
the near future. Was that lawful or un- 
lawful? 

It is not necessary to consider whether com- 
petition directed by one man or by a combi- 
nation of men against another man, if insti- 
gated and put in motion from mere malice 
and ill will towards him, as a means of do- 
ing him ill service, and for no benefit to the 
doer, would or would not be unlawful or ac- 
tionable. There is in the present case no ev- 
idence of express malice or of any activity of 
the defendants against the plaintiffs, except 
as rival and competing shipowners. The 
defendants did not aim at any general in- 
jm-y of the plaintiffs' trade, or any reduction 
of them to poverty or insolvency; they only 
desired to drive them away from particular 
ports, where the defendants conceived that 
the plaintiffs' presence interfered with their 
own gain. The damage to be inflicted on the 
plaintiffs was to be strictly limited by the 
gain which the defendants desired to win for 
themselves. In the observations I am about 
to make I shall, therefore, lay out of consid- 
eration tliis case of competition used as a 
mere engine of malice, even where I do not , 
in terms repeat the exception. I will only 
add on this part of the case that the charge 
of Erie, J., in the case of Reg. v. Rowlands. 
17 Q. B. 671, draws the same distinction 
which I have taken between combinations 
to promote the interests of those who com- 
bine, and combinations of which the hurt of 
another is the immediate purpose. 

We have then to inquire whether mere compe- 
tition directed by one man against another, is 
ever unlawful. It was argued that the plain- 
tiffs have a legal right to carry on their trade, 
and that to deprive them of that right by 
any means is a wrong. But the right of the 
plaintiffs to trade is not an absolute but a 
qualified right — a right conditioned by the 
like right in the defendants and all Her Majes- 
ty's subjects, and a right therefore to traJe 
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subject to couipotitiou. Now, I know no 
limits to the right of competition in the de- 
fendants — I mean, no limits in law. I am 
not speaking of morals or good manners. 
To draw a line between fair and unfair com- 
X'etitlon, between what is reasonable and un- 
reasonable, passes the power of the courts. 
Competition exists when two or more per- 
sons seek to possess or to enjoy the same 
thing: it follows that the success of one 
must be the failure of another, and no prin- 
■ciple of law enables us to interfere with or to 
moderate that success or tliat failure so 
iong as it is due to mere competition. I say 
more competition, for I do not doubt that It 
is unlawful and actionable for one man to in- 
terfere with another's trade by fraud or mis- 
representation, or by molesting his customers, 
or those who would be his customers, wheth- 
er by physical obstmction or moral intimida- 
tion. The cases of GaiTet v. Taylor, Cro. Jac. 
,567; Tarleton v. McGawley, Peake, N. P. 
270; Keeble v. Hickeringill, 11 East, 574, 
note; Carrington t. Taylor, Id. 571, — are all 
cases of interference by physical acts, driving 
away either the birds or the customers from 
the plaintiffs' places of business. Other cases 
were cited in which one man has persuaded 
another who is under some contract of service 
to a third to break that contract to the dam- 
age of such third person, and the persuasion 
has been held actionable. But no case has 
been or, I believe, can be cited where the only 
means used by the defendant to injure the 
plaintiff has been competition pure and sim- 
ple. I think that if we were now to hold in- 
terference by mere competition unlawful 
we should be laying down law both novel 
and at variance with that which modern legis- 
lation has shewn to be the present policy of 
the state. 

But if one man may by competition strive 
to drive his rival out of the field, is it law- 
ful or unlawful for several persons to com- 
l)ine together to drive from the field their 
competitor in trade? It is said that such an 
agreement is in restraint of trade, and there- 
fore illegal. Be it so. But in what sense 
is the word "illegal" used in such a proposi- 
tion? In my opinion, it means that the 
agreement is one upon which no action can 
l>e sustained, and no relief obtained at law 
or in equity; but it does not mean that the 
entering into the agreement is either indicta- 
ble or actionable. The authorities on this 
point are, I think, with a single exception, 
uniform. In Jlitchel v. Reynolds, 1 P. Wms. 
161, 1 Smith, Lead. Cas. (9th Ed.) 694, Par- 
ker, C. J., in discussing contracts in re- 
straint of trade, says: "It is not a reason 
against them that they are against law, I 
mean in a proper sense, for in an improper 
sense they are." In Price v. Green, 16 Jlees. 
■& W. 346, Patteson, J., in delivering the 
Judgment of the exchequer chamber upon a 
covenant held void as in restraint of trade, 
said expressly that it was "void only, not 
illegal." In Hilton v. Eckei-sley, 6 El. & Bl. 



47, the bond was addressed, not as in Jlitch- 
el V. Reynolds, 1 P. Wms. 181, 1 Smith, Lead. 
Cas. (9th Ed.) 694, only to negative acts, such 
as not trading, but to positive acts, such as 
carrying on works under particular direc- 
tions, and closing the works at the dictation 
of a majority of the combining owners. In 
this case all the judges, both in the courts 
of queen's bench and in the exchequer cham- 
ber, held that the bond could not be enforced; 
but Crompton, ,T., alone thought that it cre- 
ated an indictable offence. Lord Campbell, 
C. J., and Erie, J., expressing an opposite 
opinion, and the court of exchequer chamber 
carefully abstaining from expressing any 
opinion on the point. The language of all 
the judges in the cases of Hornby v. Close, L. 
R. 2 Q. B. 153, and Parrer v. Close, L. R. 4 Q. 
B. 602, is consonant with that of Lord Camp- 
bell and Erie, J., in Hilton v. Eckersley, 6 El. 
& Bl. 47; and Crompton, J., is, I believe, the 
only judge who has ever hitherto held such 
contracts illegal as well as void. 

If every agreement in restraint of trade 
were not only void but unlawful in the strict- 
er sense of the word, it would follow that, as 
every agreement must be between at least 
two persons, every such agreement would 
constitute an indictable offence, and yet 
not a single case has been cited of a con- 
spiracy constituted by a mere agreement be- 
tween two persons in undue restraint of the 
trade of one of the contractors. This silence 
of the books is very significant. 

It was forcibly urged upon us that com- 
binations like the present are in their nature 
calculated to interfere with the course of 
trade, and that they are, therefore, so di- 
rectly opposed to the interest which the state 
has in freedom of trade, and in that competi- 
tion which is said to be the life of trade, 
that they must be indictable. It is plain that 
the intention and object of the combination 
before us is to check competition; but the 
means it uses is competition, and it is diffi- 
cult, if not impossible, to weigh against one 
another the probabilities of the employment 
of competition on the one hand and its sup- 
pression on the other; nor is it easy to say 
how far the success of the combination 
would arouse in others the desire to share 
in its benefits, and by competition to force 
a way into the magic circle. In Wickens v. 
Evans, 8 Younge & J. 318, it was suggested 
that the brewers or distillers of London 
might enter into an agreement to divide the 
metropolis into districts, the effect of which 
might be to supply the public with an in- 
ferior commodity at a higher price. This 
argument was met by Hullock, B., by this 
observation: "If the brewers or distillers of 
London were to come to the agreement sug- 
gested, many other persons would soon be 
found to prevent the result anticipated; and 
the consequence would, perhaps, be, that the 
public would obtain the articles they deal in 
at a cheaper rate." A similar observation 
may be made in the present instance, and 



MOGUL STEAMSHIP CO. v. McGREGOK. 



corroborated by what has actually happen- 
ed. For the case before us strikingly illus- 
trates the difficulty of foretelling the proba- 
ble results of such a combination on the pub- 
lie interest; in fact, the competition between 
the plaintiffs and defendants in Hay and 
June. ISSo, brought down the freights from 
Hankow, to the beuetit it must be supposed, 
of the consumer in England. The confer- 
ence came to an end in August, ISSo, and in 
the summer of ISSG, the rate of freight from 
Hankow was determined by free competition 
in an open market in which the defendants 
were competing with one another. 

But I do not rest my conclusion on any 
speculations as to the probable effect of such 
agreements to the one before us, but on this: 
that the combination, if in restraint of trade, 
is, prima facie, void only and not illegal; 
that no statute in force makes such compe- 
tition criminal; and that the policy of our 
law, as at present declared by the legisla- 
ture, is against all fetters on combination 
and competition unaccompanied by violence 
or fraud, or other like injurious acts. 

The ancient common law of this country 
and the statutes with reference to the acts 
known as badgering, forestalling, regrating, 
and engrossing, indicated the mind of the 
legislature and of the judges that certain 
large operations in goods which interfered 
with the more ordinary course of trade were 
injurious to the public; they were held crim- 
inal accordingly. But early in the reign of 
George III. the mind of the legislature shew- 
ed symptoms of change in this matter, and 
the penal statutes were repealed (12 Geo. 
in. c. 71), and the common law was left to 
its unaided operation. This repealing statute 
contains in the preamble the statement that 
it had been found by experience that the re- 
straint laid by several statutes upon the deal- 
ing in com, meal, flour, cattle, and sundry 
other sorts of victuals, by preventing a free 
trade in the said commodities, bad a tenden- 
cy to discourage the growth and to enhance 
the price of the same. This statement is 
very noteworthy. It contains a confession 
of failure in the past; the indication of a new 
policy for the future. 

This new policy has been more clearly de- 
clared and acted upon in the present reign; 
for the legislature has by 7 & 8 Vict. c. 24, 
altered the common law by utterly abolishing 
the several offences of badgering, engross- 
ing, forestalling and regrating. At the same 
time this repeal was accompanied by a pro- 
viso that nothing in the act contained should 
apply to the offense of knowingly and fraudu- 
lently spreading or conspiring to spread any 
false rumor with intent to enhance or decry 
the price of any goods or merchandise, or to 
the offence of preventing or endeavouring to 
prevent by force or threats any goods, wares, 
or merchandise being brought to any fair or 
market, but that every such offence might be 
punished as If this act had not been made. 
The comparison of the operative part of the 
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statute with this proviso goes far to draw 
the line between lawful and unlawful inter- 
ference with the ordinary course of trade or 
of the market. A consideration of the stat- 
utes relative to trade unions leads me to a 
similar conclusion. It is not necessary to 
consider in detail tlie provisions of the stat- 
utes of 1871 and 1S76 (34 & 35 Vict. c. .Ml, 
and 39 & 40 Vict. c. 22); but one of their 
principal results was to enlarge the power 
of combination between workmen and work- 
men, and between masters and masters, for 
the purpose of maintaining and enforcing 
their respective interests, and to remove the 
objection of being in restraint of trade, to 
which some of such combinations had been 
obnoxious. But whilst the legislature thus 
set masters and men respectively free to 
combine, they reasserted the illegality of us- 
ing violence, threats, molestation, obstruc- 
tion, or coercion; and here again the con- 
trast between the two pieces of legislation 
which stand side by side in the statute-book, 
the one declaring mere combinations lawful, 
and the other declaring violence and other 
like acts unlawful, helps to draw the line in 
the same direction as does the legislation in 
respect of trade combination. See St. 34 & 
35 Yict. cc. 31, 32. 

Thus the stream of modern legislation runs 
strongly in favor of allowing great combi- 
nations of persons interestrfd in trade, and 
intended to govern or regulate the proceed- 
ings of large bodies of men, and thus, neces- 
sarily, to interfere with what would havG 
been the course of trade if unaffected by 
such combinations. I, therefore, coneludu 
that the combination in the present case can- 
not be held illegal, as opposed to the policy 
of the law. 

It remains to inquire whether the authori- 
ties assist in the decision of the question be- 
fore us. As regards an individual, I have 
already pointed out that for one man to in- 
terfere with the lawful trade or business of 
another by molestation or any physical inter- 
ference, or by fraud or misrepresentation, 
may be an actionable wrong. But no au- 
thority appears to shew that for one man 
to injure the business of another by mere 
competition, even though it may be success- 
fully directed to driving the rival out of the 
town where he dwells or out of the business 
which he carries on, is actionable and the 
silence of the books is strong evidence that 
such acts are not actionable. 

With regard to like acts done by combina- 
tion of persons, the authorities are not very 
numerous. There are certain general state- 
ments in text-books of which the passage in 
Hawkins' Pleas of the Crown (volume 1, p. 
446) may be taken as a fair specimen. 
"There can be no doubt," he says, "but that 
all confederacies whatsoever, wrongfully, to 
prejudice a third person are highly criminal 
at common law, as where divers persons 
confederate together by indirect means to 
impoverish a third person." For this propo- 
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sltion Hawkins cites authorities relative to 
two cases: First, Rex v. Kimbcty, 1 Lev. 
62, which was a conspiracy to indict the 
prosecutor for having begotten a bastard 
child on the body of one of the conspira- 
tors; a case, therefore, which has nothing 
to do with the question now in hand; sec- 
ondly. Rex V. Sterling, 1 Lev. 126; 1 Sid. 
174; and 1 Keb. 650, 655, In which the in- 
dictment charged certain brewers of Lon- 
don with a conspiracy to refuse to sell small- 
beer, with a view to impoverish the excise- 
men, and with intent to move the common 
people to pull down the excise house, and to 
bring the excisemen into hatred of the peo- 
ple, and to impoverish and disable them from 
paying their rent to the king; the defend- 
ants were found guilty of counselling and 
assembling to impoverish, the excisemen, and 
not guilty of the residue; and thereupon ul- 
timately judgment went for the crown. The 
real ground of the decision was, as stated 
by Holt, C. J., in Reg. v. Daniell, 6 Mod. 99, 
that the offence of the defendants was of a 
public nature and levelled at the govern- 
ment, and it is therefore no authority in re- 
spect of a combination which has nO' such 
object or effect. But one argument as it 
appears in Siderfin is important. It was 
urged for the defendants that it was no of- 
fence punishable by our law for one man 
to depauperate another with a view to enrich 
himself, or by selling commodities at cheaper 
rates. The court did not deny this proposi. 
tion, but drew a distinction based upon the 
allegations of the information, which were 
supported by the verdict, that the excise was 
parcel of the revenue of the king, and that 
to impoverish the excisemen was to render 
them incapable of paying these revenues to 
the king. So far, therefore, as the case goes 
it is an authority rather for the defendants 
than for the plaintiffs in this case. 

The next case that seems relevant is Rex 
V. Ecdes, 1 Leach, 274, before Lord Mans- 
field and the court of king's bench. The de- 
fendant and six other persons had been con- 



victed on two counts, charging that the de- 
fendants and others, devising unlawfully 
and by indirect means to impoverish one 
Booth, and to hinder him from exercising the 
trade of a tailor, conspired by wrongful and 
indirect means to impoverish him and to hin- 
der him from exercising his said business, 
and that the defendants, according to their 
said conspiracy, did so hinder him. It was 
moved in arrest of judgment that the means 
by which the mischief was to be effected 
ought to havd been set out, but the indict- 
ment was held sufficient. The nature of the 
acts done by the defendants does not ap- 
pear, nor is it easy to learn precisely on what 
principle the court proceeded. Lord Ellen- 
borough, in Rex v. Turner, 13 East, 228, 
said that the case seemed to have been deter- 
mined on the ground of restraint of trade — 
in which case It would probably be no au- 
thority since the -legislation of this reign with 
reference to trade unions. If regarded as 
an authority merely on the sufficiency of the 
indictments, it appears open to some ques- 
tion. In any event it throws no clear light 
on the matter now for decision. 

The case of Cousins v. Smith, 13 Ves. 542, 
Is probably not applicable, since it proceeded 
on the view of a court of equity of forestal- 
ling and regrating, and those practices are 
not now unlawful. The equitable shadow 
of these crimes must, I think, have disap- 
peared with the crimes themselves. 

These are, so far as I am aware, all the 
relevant authorities, and none of them ap- 
pears to me to support the proposition that 
mere competition of one set of men against 
another man carried on for the purpose of 
gain and not out of actual malice is action- 
able, even though Intended to drive the rival 
in trade away from his place of business, 
and though that Intention be actually car- 
ried into effect. 

For these reasons I hold that the judgment 
of the Lord Chief Justice was right, and that 
the appeal should be dismissed with costs. 

Appeal dismissed. 
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SHARP V. POWELL. 

(L. R. 7 C. P. 253.) 

Court of Common Pleas. April 24, 1S72. 

The declaration stated that the defendant 
-5\T0ngfully caused a van of his to be washed 
jn a public highway, in, &c., and thereby 
caused a public nuisance, and caused large 
quantities of water to be collected together, 
whereby the water became frozen and dan- 
gerous to the traffic of the highway; and 
the plaintiff's horse, whilst lawfully passing 
along the highway, slipped upon the ice, and 
fell and broke its knee, and was necessarily 
tilled, &c. Plea, not guilty. Issue thereon. 

The cause was tried before Keating, J., at 
the sittings at Westminster after last Mich- 
aelmas term. The plaintifC is a job-master, 
and the defendant a corn-merchant carrying 
on business at High street, Hoxton, having 
a stable and coach-house abutting upon a 
public street called Pelton street. On the 
morning of the 21st of November, 1871, the 
defendant's van had been washed in the 
-Street opposite his coach-house. The water 
used in the operation flowed into the chan- 
nel or gutter at the side of the street, and 
thence under ordinary circumstances would 
have found its way to a sink or grating at 
the corner of the street about twenty-five 
yards from the spot where the van was 
washed, and so into the sewer. It happened, 
however, that the weather was and had 
been for about a fortnight extremely severe, 
and that, the grating being frozen over, the 
water had spread three or four feet over the 
paving, which was much out of repair, and 
so formed a sheet of Ice. A servant of the 
plaintiff was taking two horses to be rough- 
shod, riding one and leading the other, when 
the led-horse slipped upon the ice and fell, 
receiving the injury complained of. 

For the plaintiff it was contended that the 
defendant was responsible for the injury, 
as being the consequence of his wrongful 
act, viz. causing his van to be washed in a 
public highway in breach of an act of par- 
liament. Metropolitan Police Act, 2 «fe 3 
Viet. c. 47, § 54, subsec. 1, which imposes a 
penalty not exceeding 40s. upon any person 
who shall, in any thoroughfare or public 
place, "clean any cart or carriage." For the 
defendant, it was contended that the damage 
was too remote, and not the natural, neces- 
sary, or probable consequence of the de- 
fendant's act. 

The learned judge nonsuited the plaintiff, 
reserving leave to him to move to enter a 
verdict for £25, if the court (who were to be 
at liberty to draw Inferences of fact) should 
be of opinion that the damage was not too 
remote; all powers of amendment being al- 
so reserved. 

A rule nisi having been obtained, H. James, 
Q. C, and Lanyon, shewed cause. 

J. F. Holmes, for plaintiff. Mills & Lock- 
yer, for defendant. 



BOVILL, C. J. No doubt, one who com- 
mits a wrongful act is responsible for the 
ordinary consequences which are likely to 
result therefrom; but, generally speaking, 
he is not liable for damage which is not 
the natural or ordinary consequence of such 
an act, unless it be shewn that he knows, 
or has reasonable means of knowing, that 
consequences not usually resulting from the 
act are, by reason of some existing cause, 
likely to intervene so as to occasion damage 
to a third person. Where there is no rea- 
son to expect It, and no knowledge in the 
person doing the wrongful act that such a 
state of things exists as to render the dam- 
age probable, if injury does result to a third 
person it is generally considered that the 
wrongful act is not the proximate cause of 
the injury, so as to render the wrong-doer 
liable to an action. In the present case, the 
learned judge has reserved power to us to 
draw inferences from the facts; and the 
proper inference to be drawn from the evi- 
dence seems to me to be that, if the drain 
had not been stopped, and the road had been 
in a proper state of repair, the water which 
the defendant's servant caused to flow into 
the gutter or channel would have passed away 
without doing any mischief to any one. Can 
it, then, be said to have been the ordinary 
and probable consequence of the defendant's 
act that the water should have frozen over 
so large a portion of the street as to occa- 
sion a dangerous nuisance? I think not. 
There was no distinct evidence to show the 
cause of the stoppage of the sink or drain, 
or that the defendant knew It was stopped. 
He had a right, then, to expect that the wa- 
ter would flow down the gutter to the sewer 
in the ordinary course; and, but for the 
stoppage (for which the defendant is not re- 
sponsible), no damage would have been done. 
The conclusion, therefore, I feel compelled 
to come to is, that the defendant could not 
reasonably be expected to foresee that the 
water would accumulate and freeze at the 
spot where the accident happened. Besides, 
upon the facts, one cannot help seeing — not- 
withstanding it is said that contributory neg- 
ligence was not urged as a point at the trial 
— that the plaintiff was himself somewhat in 
fault for sending out horses not roughed, 
and over an ill-paved road, in weather such 
as that described by the witnesses. I am 
content, however, to found my judgment up- 
on the other part of the case, viz, that the 
injury was not of such a character as the 
defendant could have contemplated as the 
ordinary or likely consequence to result 
from his permitting his van to be washed in 
the public street. 

GROVE, J. I am entirely of the same 
opinion. I think the act of the defendant 
was not the ordinary or proximate cause of 
the damage to plaintiff's horse, or within 
the ordinary consequences which the defend- 
ant may be presumed to have contemplated. 
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or for whinh he is responsible. The expres- 
sion, the "natural" consequence, which has 
been used in so many cases, and which I 
myself have no doubt often used, by no 
means conveys to the mind an adequate no- 
tion of what is meant: "probable" would 
perhaps be a better expression. If on the 
present occasion the water had been allowed 
to accumulate round the spot where the 
washing of the van took place, and had 
there frozen obviously within the sight of 
the defendant, and the plaintiff's horse had 
fallen there, I should have been inclined to 
think that the defendant would have been 
responsible for the consequences which had 
resulted. But there must be some limit to 
the liability of a man for the consequences 
of a wrongful act; and it does not by any 
means follow that, though the act of allow- 
ing the water to flow over the street in 
the first instance was wrongful, the defend- 
ant is liable for a stoppage occurring after 
the water had got back into its proper and 
accustomed channel. The defendant was 
not bound to go down the street and see 
whether or not any obstacle existed at the 
drain. I cannot therefore see that the dam- 
age to the plaintiff's horse was the proximate 
or the probable result of the washing of de- 
fendant's van in the street rather than in 
his own stable or coach-house. I think Mr. 
Lanyon put the case upon the true ground. 
The damage complained of was not proxi- 
mately caused by the original wrongful act 
of the defendant. 

KEATING, J. (after hearing the argu- 
ment). I must confess I retain the impres- 
sion I had at the trial. There can be no 



doubt that the proximate cause of the dam- 
age sustained by the plaintiff was the ac- 
cumulation of water at the corner of the 
street, and its freezing there. I nonsuited 
the plaintiff, but gave him leave to move, 
reserving power to the court to draw infer- 
ences of fact. As I think the point as to con- 
tributory damage was not prominently, or 
perhaps at all, brought forward at the trial, 
I prefer to rest my judgment on the ground 
that the damage did not immediately flow 
from the wrongful act of defendant, nor was 
such a probable or likely result as to make 
him responsible for it. The natural conse- 
quence, if that be the correct expression, of 
the wrongful act of the defendant would 
have been that the water would under ordi- 
nary circumstances have flowed along the 
gutter or channel, and so down the grating 
to the sewer. The stoppage and accumula- 
tion of water was caused by ice or other 
obstruction at the drain, not shown to have 
been known to the defendant, and for which 
he was in no degree responsible. That be- 
ing so, it would obviously be unreasonable 
to trace the damage indirectly back to the 
defendant. It may be said, and indeed it 
has been said, that, if the defendant had 
not washed his cart where he did, and al- 
lowed the water to run down to the drain, 
it would not have accumulated and frozen 
there, and so the accident would not have 
happened. If that is to render the defendant 
liable, where is the liability to stop? The 
damage in question, not being one which 
the defendant could fairly be expected to 
anticipate as likely to ensue from his act. 
is in my judgment too remote. 
Rule discharged. 
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STEWART V. BROOKLYN & C. R. CO. 

(90 N. Y. 588.) 

■Court of Appeals of New York. Dec. 28, 1882. 

Action against a public carrier for a mali- 
cious assault by one of its employfes upon a 
passenger. The facts sufficiently appear in 
the opinion of the court. 

Spencer L. Hillier. for appellant. Wm. N. 
Dykman, for respondent. 

TRACY, J. As there was no conflict of evi- 
dence upon the trial the only question to be 
■determined is whether upon the facts proved 
the plaintiff was entitled to recover. The de- 
fendant was a common carrier of passengers. 
The plaintiff had taken a seat in one of the 
defendant's ears, to be conveyed from tlie 
Western district of Brooklyn to the Eastern 
district of the same city, and had paid his 
fare. Before reaching the point where he was 
to leave the car he was attacked by the 
driver of the ear and cruelly beaten. The trial 
court dismissed the plaintiff's complaint on 
the ground that the defendant's servant, in 
assaulting the plaintiff, was not acting within 
the scope of his employment, but attacked the 
plaintiff to gratify some wicked and malicious 
purpose of his own. Had the person assault- 
ed been one to whom the defendant owed no 
duty, the dismissal of the plaintiff's complaint 
would probably have been connect ; but the 
rule which applies in such a case has no ap- 
plication as between a common carrier and 
his passenger. In such a case a different rule 
applies. By the defendant's contract with the 
plaintiff, it had undertaken to carry him safe- 
ly and to treat him respectfully; and while a 
common carrier does not undertake to insure 
against injury from every possible danger, he 
does undertake to protect the passenger 
against any injury arising from the negli- 
gence or willful misconduct of its servants 
while engaged in performing a duty which the 
carrier owes to the passenger. In Goddard 
V. Railway Co., 57 Me. 202, it is said that "the 
carrier's obligation is to cany his passenger 
safely and properly, and to treat him respect- 
fully, and if he intrusts this duty to his serv- 
ants, the law holds him responsible for the 
manner in which they execute the trust." In 
Day V. Owen, .5 Mich. 520, the duties of com- 
mon carriers are said to include everything 
calculated to render the transportation most 
c-omfortable and least annoying to the pas- 
sengers. In Nieto v. Clark, 1 Cliff. 145, Fed. 
Cas. No. 10,262, the court says: "In respect to 
female passengers, the contract proceeds yet 
further and includes an implied stipulation 
that she shall be protected against obscene 
conduct, lascivious behavior and every im- 
modest and libidinous approach." A com- 
mon carrier is bouno so far as practicable, to 
protect his passengers, while being conveyed, 
from violence committed by strangers and co- 
passengers, and he undertakes absolutely to 
protect them against the misconduct of its own 



servants eng-aged in executing the contract. 
Com. V. Power, 7 Mete. (Mass.) 590; Rail- 
way Co. V. Hinds, 53 Pa. St. 512; Goddard 
V. Railway, 57 Me. 213. In Flint v. Trans- 
portation Co., 31 Conn. 554, the plaintiff' was 
injured by the discharge of a gun dropped by 
soldiers engaged in a scuffle. The court held 
that passenger carriers are bound to exercise 
the utmost vigilance and care regarding those 
they transport, from violence from whatever 
source arising; and the plaintiff recovered a 
verdict for $10,000. 

In the present case the defendant had in- 
trusted the execution of the contract to the 
driver of the car, and the plaintiff was under 
his protection. Any breach of the contract 
committed by the driver was a breach commit- 
ted by the defendant. It is conceded that any 
injury arising from the mere negligence of the 
servant constitutes a breach of the contract. 
Had the driver, while executing the contract, 
carelessly and negligently injured the plain- 
tiff, the defendant's liability would not have 
been doubted. Can it be less a breach of the 
contract that the injury was intentionally in- 
flicted? An act which would amount to a 
breach of the carrier's contract, if negligently 
done, would be equally a breach it done will- 
fully and maliciously. It is immaterial wheth- 
er a breach of contract results from the negli- 
gence or willfulness of the defendant's agent. 
Weed V. Railroad Co., 17 N. Y. 362. It is the 
injury that was suffered by the plaintiff while 
in the defendant's car, and not the motive 
which induced it, that constitutes the gist of 
the action. No reason exists for holding a 
master liable for the negligence of servants in 
his employment which does not with equal 
force preclude him from alleging intentional 
default of the servant as an excuse for not 
performing a duty which he has undertaken. 
In the former case the negligence of the serv- 
ant is that of the master, and that is the 
ground of the master's liability; in the latter 
the act of the servant is the act of the master, 
the motive of the servant making no difference 
in regard to the legal character of the mas- 
ter's default in doing his duty. In the pres- 
ent case the master had undertaken to trans- 
port the plaintiff safely. He was injured while 
on the defendant's car by the act of the agent 
to whom the defendant had intrusted the ex- 
ecution of the contract. It is the defendant's 
failure to carry safely and without InjuiT that 
constitutes the breach, and it is no defense 
to say that that failure was the result of the 
willful or malicious act of the servant. 

A rule which should make the carrier liable 
when the act resulting in the injury was care- 
lessly, but unintentionally done, and exonerate 
him when the injury was the result of the in- 
tentional act of the servant would lead to most 
absurd results. By such a rule a stage com- 
pany who should place a lady passenger un- 
der the protection of Its driver, to be carried 
over its route, would be liable if, by his un- 
skillful driving, he upset the coach and in- 
jured her; but if, taking advantage of his op- 
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portunity, he should assault and rob her, the 
earlier would go scot free. If the porter of a 
sleeping car, employed to guard the car while 
the passengers sleep, should himself fall 
asleep or, abandoning his post, allow a pick- 
pocliet to enter and rob the passengers, the 
company would be liable; but if the guardian 
should himself turn picljpocket, and rifle the 
pockets of the passengers, the company would 
not be responsible for his acts. The carrier 
selects his own servants and agents, and we 
think he must be held to warrant that they are 
trustworthy as well as skillful and competent. 
Judge Story states the rule as follows: "In 
every such case the principal holds out his 
agent as competent and fit to be trusted, and 
thereby, in effect, he warrants his fidelity and 
good conduct in all matters within the scope 
of his agency." Story. Ballm. §§ 400, 40(i; 
Stokes T. Saltonstall, 13 Pet. 181. "A railway 
company selects its own agents at its own 
pleasure, and is bound to employ none except 
capable, prudent and humane men." Rail- 
road Co. V. Vandiver, 42 Pa. St. 365. 

If the carrier places lady passengers under 
the protection of libertines who insult or as- 
sault them, or male passengers under the pro- 
tection of drunken rufiians who fall upon and 
beat them without cause, he should be re- 
sponsible for the injui^y. This rule rests upon 
sound reason, and is abundantly supported by 
authority. 

In Goddard v. Railway, 57 Me. 202, it was 
held that a common carrier of passengers was 
responsible for the willful misconduct of his 
servant toward a passenger, and that a pas- 
senger who was assaulted and grossly insult- 
ed in a railway car by a brakeman employed 
on the train had a remedy therefor against 
the comijany. 

In Craker v. Railway Co., 36 Wis. 657, it 
was held that a master is liable for wrong 



done by his servant, whether through the neg- 
ligence or the malice of the latter, in the 
course of an employment In which the servant 
is engaged, to perform a duty which the mas- 
ter owes to tlie person injured; and it was 
there held that a railway company is bound 
to protect the female passenger on its train 
from indecent approach or assault, and where- 
a conductor on the company's train makes 
such an assault on a female passenger the 
company Is liable for coupensatory damages. 
In Bryant v. Rich 106 Mass. 180, where the 
plaintiff, a passenger on a steamboat, was as- 
saulted and injured by the steward and some 
of the table waiters, the defendant as a com- 
mon carrier was held liable for injury. la 
Sherley v. Billings, 8 Bush, 147, where a pas- 
senger in defendant's boat was assaulted and 
injured by an ofiicer of the boat, the defend- 
ant was held liable. In Railroad Co. v. Flex- 
man, 103 111. 546, where a brakeman assault- 
ed a passenger, the company was held liable. 
For violations of their rights passengers have 
their remedy by action on the contract of car- 
riage. To sustain the judgment in this case 
the counsel for the appellant cites and relies- 
upon the case of Isaacs v. Railroad Co., 47 
X. Y. 122. That case was discussed by coun- 
sel and determined by this court upon the as- 
sumption that the rule of the master's liability 
for the assault of a servant committed upon a 
person to whom the master owed no duty waa 
applicable to that case. The mind of the 
court was not called to the fact that the rule 
applicable to such a case does not apply to the 
case of an assault committed upon a passen- 
ger by a servant intrusted with the execution 
of a contract of a common carrier. 

The judgment should be reversed and a new 
trial granted, costs to abide the event. 

All concur except RAPALiLO, J., aosent. 

Judgment reversed. 
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GEORGIA RAILROAD & BANKING CO. 
V. WOOD et al. 

(21 S. E. 2S8, 94 Gii. 124.) 

Supreme Court of Georgia. July 16, 1894. 

Error from superior court, De Kalb county; 
R. H. CLork, Judge. 

Separate actions by Anna Wood and her 
father against the Georgia Railroad & Bank- 
ing Company. The two actions were consol- 
idated and tried together, at which plaintiffs 
recovered a verdict. Defendant brings er- 
ror. Reversed. 

Jos. B. Gumming, Bryan Gumming, and M. 
A. Candler, for plaintiff in error. Burton 
Smith and J. T. Pendleton, for defendants in 
error. 

SlililONS, J. Anna Wood, a girl 12 years 
of age. was struck and injured by a stone 
thrown from a train of cars by an employ^ 
of the railroad company, and her father, as 
next friend, sued the company in her behalf 
for damages, and sued in his own behalf for 
the loss of her services. The cases were 
consolidated and tried together, and a ver- 
dict was rendered in each case in favor of 
the plaintiff. The railroad company made a 
motion for a new trial, which was overruled, 
and it excepted. 

It appeared from the evidence that on the 
day of the injury, as the defendant's train 
was leaving Stone Mountain, a station on its 
line of road, a man standing on the top of 
one of the cars threw a stone at a boy who, 
with other boys, had just attempted to swing 
to or climb upon the train, and had previous- 
ly been in the habit of committing or at- 
tempting similar trespasses, but who had 



then run off from the train into a private 
yard, and was endeavoring to conceal him- 
self behind a post. The stone missed the 
boy, .and struck the plaintiff's daughter, who 
was standing on the porch of his house. 
There was evidence tending to show that 
the man who threw the stone had been seen 
to throw stones from the train at these boys 
on previous occasions, and that he was act- 
ing in the capacity of a brakcman. ^ye 
think the court erred in not granting a new 
trial. Tlie evidence is silent as to the spe- 
cific duties of a bralceman, and does not 
show what authority this employe had from 
the railroad company to keep trespassers off 
the train; but, assuming that this came 
within the scope of his duties, no presump- 
tion arises that he was acting within the 
scope of his employment in throwing a stone 
at tliis boy, Avith a view to injuring liim, aft- 
er he had desisted from the trespass and 
gone off from the train. A master is not lia- 
ble for the acts of his servant when such 
acts are not done within the scope of the 
employment in Avhich the servant is engaged. 
If the brakeman, while these boys were en- 
gaged in the trespass, had, in attempting to 
prevent the trespass or cause them to desist, 
injured one of them through negligence or 
carelessness, or by using more force than 
was necessary for the purpose, the company 
would perhaps be liable. See Wood, Mast. 
& Serv. p. 537; Rounds v. Railway Co., 64 N. 
Y. 120. But. after the boy had desisted, the 
company would not be responsible for an in- 
jury inflicted on him by the brakeman in at- 
tempting to punish him for the trespass. 
See Golden v. Newland, .52 Iowa, 59, 2 X. W. 
609; Allen v. Railway Co., L. R. 6 Q. B. 65. 
Judgment reversed. 
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MORNING JOURNAL ASS'N v. RUTHER- 
FORD. 

{2 C. C. A. 513, 51 Fed. 513.) 

Circuit Court of Appeals, Second Circuit. July 
20, 1892. 

Error to the circuit court of the United 
States for the Southern district of New York. 

Action by Edward C. Rutherford against the 
Jlorning Journal Association to recover dam- 
ages for an alleged libel. The jury rendered a 
verdict for plaintiff in the sum of $4,000. A 
motion for a new trial was denied. 47 Fed. 
487. Defendant appeals. Affirmed. 

The plaintiff, a resident of Toronto, Canada, 
came to New York City on the 8th of June, 
1800, accompanied by the wife of a friend of 
his, who resided in Toronto. "VS'hen the train 
arrived, they were met at the station by the 
husband. All the parties were people of high 
respectability, and were, apparently, intimate 
friends who had arranged for a visit to New 
Yiji'k together. While they were staying at 
the Hotel Brunswick, and on the 14th of June, 
there appeared in the newspaper published by 
plaintiff in error a communication, under tlie 
heading "Eloped to New York; Wife of a 
Wealthy Toronto Merchant 'Skips Out.' " — 
which purported to have been set to it by its 
special correspondent at Toronto, the day be- 
fore. The communication stated, in substance, 
that the defendant in error had elc^ed with 
the lady; that for some time the intimacy be- 
tween the two had excited comment in Toron- 
to, and, when they were found to be missing, 
"tongues wagged freely;" that a dispatch from 
New York City had been received by the 
husband, stating that his wife and defendant 
in error had been seen there, and that he 
at once started for New York. No special 
correspondent in Toronto had sent any such 
communication to the plaintiff in error. One 
Cronin, a reporter for a Toronto newspaper, 
with no more information on the subject than 
"talk which was going on about it in the 
office'" of his paper, had, without Investigating 
into the facts, sent the communication to a 
Chicago newspaper, which published it. The 
article, as published in the Chicago newspaper, 
was forwarded by a news agency to the plain- 
tiff in error. Just prior to its receipt, a simi- 
lar article was published in the New York 
Evening Sun. The telegraph editor of the 
plaintiff in error cut out the article from the 
Sun for publication in his own paper, and in- 
serted it therein as an item of news, without 
making any inquiry as to its authenticity. 

Defendant in error brought suit in the Unit- 
ed States circuit court for the Southern district 
of New York, laying his damages at .$10,000. 
The action was tried ilay 12, 1891, before 
Judge Wallace and a jury, and a verdict ren- 
dered for $4,000. A motion for a new trial 
was made and denied, judgment was duly en- 
tered, a bill of exceptions settled and filed, 
and writ of error allowed. 

.John R. Dos Passes, for plaintiff in error. 
James D. Fessenden, for defendant in error. 



Before LACOMBE and SHIPMAN, Circuit 
Judges. 

LACOMBE, Circuit Judge (after stating the 
facts). The plaintiff in error, upon the argu- 
ment in this court, criticised certain statements 
in the charge, to which, on the trial, he made 
no objection and which are covered by no ex- 
ception. These portions of the charge are not, 
therefore, before this court for review; they 
would not be, even under a general exception 
to the whole charge (Rule 10 U. S. Cir. Ct. 
App. 2d Ct., 1 C. C. A. xiv.), nor was any such 
general exception taken. It is elementary that 
a party who thinks himself aggrieved by a 
charge to the jury can be heard in criticism 
only of so much of it as he objected to at the 
time. The record discloses three exceptions 
to the charge, as follows: "First. To a refusal 
to charge, as requested, that, 'there being no 
express or actual malice on defendant s part 
in publishing the libel, the jury should not 
award exemplary or punitive damages.' Sec- 
ond. To a refusal to charge, as requested, that, 
'where there is no actual or express malice, 
and no claim that the plaintiff has suffered 
any special damages, the Jury ma.v award 
the plaintiff nominal damages.' Third. To a 
charge that the jury might give a verdict for 
punitive or exemplary damages." 

The jury were charged that "they would not 
be justified in finding, from the evidence in the 
case, that there was any personal iU will to- 
wards the plaintiff which Inspired the publica- 
tion of the articles." and that "there was no 
evidence authorizing the jury to find that there 
was any actual or express malice on defend- 
ant's part in publishing the article;" that the 
law implies malice from the publication of a 
false and defamatory article, without probable 
cause; that, under the circumstances, plain- 
tiff was entitled to such damages as he had sus- 
tined in his feelings and his reputation by rea- 
son of the publication of the libelous article; 
that he was entitled to be indemnified (or the 
injury to his feelings. The court further char- 
ged that, if the jury were satisfied that the ar- 
ticle was wantonly published without inquiry, 
without justifiable motive, or under circum- 
stances of gross negligence, it was within their 
province to award, besides actual damages, 
such sum as they might think, upon all the 
facts, the case deserved for punitive or ex- 
emplary damages. 

So far as the subject-matter of the second 
exception, supra, is concerned, the charge was 
as favorable as the plaintiff in error was enti- 
tled to. The jury was distinctly told that de- 
fendant in error was entitled to indemnifica- 
tion for injury to his feelings and reputation, 
and that, only if they were satisfied that the 
publication was wanton and grossly negligent, 
were they to give him anything more. Nei- 
ther the character of the libel nor the circum- 
stances of its publication were such as to re- 
quire the court to intimate to the jury that 
nominal damages were a sufficient indemnity 
for the assault upon his reputation and the 
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injuiy to Uis feelings, and sucli au intimatiou 
is manifestly what the request to charge was 
devised to secure. 

The other two exceptions, supra, are unsound. 
The charge correctly instructed the jury as to 
the law of the case. In actions for libel, ju- 
ries ai-e authorized to give such exemplaiy 
damages as the circumstances require, when 
the evidence shows that the pubhcation was 
"the result of that reckless indifference to the 
rights of others which is equivalent to the in- 
tentional violation of them" (Railroad Co. v. 
Arms, 91 U. S. 489); or, as it is elsewhere ex- 
pressed, "when the act complained of was con- 
ceived in the spirit of mischief or of criminal 
indifference to civil obligations" (Railroad Co. 
V. Quigley, 21 How. 213). There was suffi- 
cient in the case to warrant the jury in finding 
that the action of the plaintiff in error exhibit- 
ed such reckless indiffei-ence to the rights of 
others. For the publication of its defamatorj' 
article — a bit of spicy gossip dealing with the 
domestic infelicities of private persons — there 
was no excusable motive, and to publish it 
without making any effort to verify its tratli 
was a piece of reprehensible neghgence which 
may be fairly characterized as wanton. The 
story which the plaintiff in error spread broad- 
cast throughout the community was one cal- 
culated most cruelly to outrage the feelings 
of any honest woman. The mental anguisli 
which would be experienced by a loyal wife 
who saw herself paraded in the public press 
as an adulteress might well be assumed to be 
sufficiently acute to induce any decent person 
to verify before repeating such a story. But 
this plaintiff in error made no effort so to do. 
It published the stoiy as if it were of its own 
special procurement, — the result of investiga- 
tions made in its ot^ti behalf; in reality, re- 
printing the gossip just as it found it. "On 
seeing the article in the Sun, or receiving it 
from the United Press Association," says the 
editor in his testimony, "we were not supposed 
to make any inquiry as to the truth of it, and 
I did not make any." If this does not evi- 
dence a "reckless indifference to the rights of 
others, which is equivalent to an intentioruil 
violation of them," it is somewhat difficult to 
conceive what vriU. 

It is urged, on behalf of the plaintiff in error, 
that it would be a physical impossibility for a 
newspaper to send an agent to eveiy place 
where events are transpiring to ascertain by 
personal examination the exact facts, and thar, 
if such a rule were insisted upon, "a paper 
could not give us all which we have a right 
to hear of the current events of the day." 
Edwards v. Kansas City Times Co., .32 Fed. 
Sl-'i. That the public has such a right to be 
informed as to the private life of every individ- 
ual, as to the domestic affairs Of every family, 
as to the happiness or infelicity which may 



characterize every household, as will warrant 
the proprietors of newspapers who cater to 
its wants in publishing any falsehood they 
may think interesting to their readers, without 
any investigation as to its truth, is a proposi- 
tion, however, to which this court is not pre- 
pared to assent. Proprietors of newspapers, 
no doubt, know what current events of tlie day 
the public wishes to hear, and may find it de- 
sirable to repeat such spicy personal gossip as 
they may find in the columns of their contem- 
poraries, or may hear from others, but they 
must at least exercise reasonable care that 
what they publish is the narrative of a current 
event, and not a libelous falsehood; for it is 
only as the report of a current event that news- 
paper or public have any concern with it what- 
ever. What proportion of the columns of a 
newspaper shall be devoted to reports of illicit 
relations is a matter between Itself and its 
readers, to be settled by the community in 
which it circulates, and individuals who offend 
against morality and violate the laws of society 
may have no just cause to complain if the sin 
which was committed in a corner is proclaimed 
from the house tops; but whosoever is void of 
offense is entitled to insist upon the protection 
the law gives him, that no story of his private 
life, however racy may be its details, shall be 
published with reckless indifference to his 
rights. The right to a reputation unsmirched 
by slanderous tongue or Ubelous pen is one 
which courts hold sacred; and when the pul]- 
lisher of a libel urges, as his sole defense, that 
it is the custom of his paper to print such 
stories as these, whenever they have appeared 
in the columns of another paper, without any 
inquiry as to their truth, he manifests such 
complete indifference to another's rights— such 
recldess unconcern as to the mental anguish 
he may cause— as will warrant a jury in find- 
ing him guilty of wanton negligence. 

The plaintiff in error excepted to the refusal 
of the trial judge to set aside the verdict as 
excessive upon a motion for a new trial, and 
also contended that this court should do so on 
the ground that the record showed that the 
verdict was excessive. A decision upon a mo- 
tion for a new trial, however, is not the subject 
of review in a federal appellate court (Laber 
V. Cooper, 7 Wall. ."30."; Railway Co. v. Heck, 
102 U. S. 120, and cases therein cited); nor, 
when the proper rule for the computation of 
damages has been given to the jury, can an 
excessive verdict be corrected in the federal 
courts upon a writ of error (Railroad Co. v. 
Winter's Adm'r, 143 U. S. CO, 12 Sup. Ct. 
356; Hogg v. Emerson, 11 How. .")87). This 
statement of the well-settled rule of practice, 
however, is not to be taken as an intimation 
that, in the opinion of this court, there is any- 
thing in the record to show that the verdict in 
this ca.se was excessive. 
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SCHUBERT V. J. R. CLARK CO. 
(51 N. W. 1103, 49 Minn. 331.) 
Supreme Court of Minnesota. April 21, 1892. 
Appeal from district court, Hennepin coun- 
ty; Hooker, Judge. 

Action by Edward J. Schubert against the 
J. R. Clark Company to recover for personal 
injuries. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 

Welch, Botkin & Welch, for appellant. P. 
B. Larabee, for respondent. 

DICKINSON, .T. The sufficiency of the 
complaint as showing a right to recover 
against the defendant is here for decision. 
The facts of the case, as shown by the com- 
plaint, may be thus stated: The plaintiff, a 
house painter, was in the employ of one 
Phelps. He was engaged in the work of 
painting the interior of a certain building. 
His employer, Phelps, as a purchaser, or- 
dered from a retail merchant a new 10-foot 
step-ladder, directing that it be delivered to 
the plaintiff at the place where he was 
at work. The merchant, not having such 
a ladder in his stock of goods, ordered the 
defendant corporation to deliver such a step- 
ladder to the plaintiff for his use. The de- 
fendant delivered a ladder to the plaintiff 
pursuant to that order. This we construe 
to have been a purchase by the merchant 
from the defendant. The defendant was a 
manufacturer of such goods, and the ladder 
so delivered had "theretofore" been manu- 
factured by it, "to be sold for the purpose of 
being used." It was made of poor, cross- 
grained, and decayed limiber, and "was so 
insufficient in strength as to be dangerous 
to the life and limb of this plaintiff and who- 
ever might use the same." It is alleged that 
the defendant knew, or ought to have known, 
such defects and insufficiency. Neither the 
plaintiff nor his employer nor the merchant 
from whom the latter ordered the ladder 
knew of such defects, and it was so varnished, 
oiled, and painted that they could not dis- 
cover them. The plaintiff, supposing the 
ladder to have been made of good material, 
and to be of sufficient strength, proceeded to 
use it in the performance of his work, and 
while he was standing on it, seven feet 
above the floor, it broke without his fault, 
causing him to fall, and he was thereby in- 
jured. The complaint is defective in not 
stating, but leaving it only to be inferred, 
that the ladder broke by reason of the al- 
leged defects; but this fault is not relied 
upon by the appellant, and we pass it over to 
consider the real merits of the case. 

Let us consider more particularly wherein 
the defendant is shown to have been guilty 
of a wrong towards the plaintiff, of which 
the latter may complain, or what legal duty 
the defendant owed to the plaintiff, or gener- 
ally to any one who, in the ordinary course 
of events, might procure the ladder for use. 
There was no contract relation between the 



plaintiff and the defendant, and hence no 
contract obligation for the violation of which 
the plaintiff can recover. Neither the plain- 
tiff nor even his employer was a party to 
the contract of sale pursuant to which the 
ladder was delivered to the plaintiff. He 
did not stand in any relation of privity with 
the contracting parties, — the retail merchant, 
who purchased, and the defendant, who sold, 
the ladder. The contract was not entered 
into nor executed for his benefit; and, if 
there was any breach of the contract, the 
plaintiff has no right of action merely for 
that. If the defendant is liable, it must be 
upon the ground that the circumstances un- 
der which the ladder was manufactured and 
delivered were such that the neglect to dis- 
close the existence of the defect was a 
wrong, — a neglect of a duty recognized by 
law independent of contract. Acceptmg the 
allegations of the complaint as true, we as- 
sume that by reason of the defects complain- 
ed of the ladder was dangerous to the life or 
limb of a person using it in the way In which 
such articles are ordinarily used. If there 
was any legal duty resting on the defend- 
ant for the breach of which the plaintiff caa 
complain it will be more apparent if the al- 
leged negligence and consequent injury are 
brought into close proximity. Hence we wiU. 
for the present assume that when the ladder 
was delivered directly to the plaintiff for 
his use by the defendant the latter knew the 
concealed defects, and had reason to appre- 
hend that the use of it by the plaintiff, or by 
any one, would be attended by serious per- 
sonal injury. It would constitute an action- 
able wrong for the defendant to thus know- 
ingly and unnecessarily do what it had rea- 
son to suppose would result in injury to the 
plaintiff without the intervention of any 
fault or neglect on his part or on the part of 
any other person. If the defendant know- 
ingly delivered such an article for the plain- 
tiff's use, it was its duty to warn him of the 
danger by disclosing the hidden defects; and 
neglect of that duty would constitute action- 
able negligence. Every one may be supposed 
to understand that such articles are manu- 
factured, sold, disposed of, with a view to 
their being used. They are valuable and sal- 
able only because of their supposed titness 
for use. One who procures such an article, 
either from a manufacturer or from a retail 
dealer, would ordinarily assume without in- 
quiry, and without any express warranty, 
that it is what It appears to be,— a thing in- 
tended for actual use; and that it has not 
been so negligently manufactured that by 
reason of concealed defects its use would be 
attended with danger of serious injury. And 
this must be supposed to be understood by 
the person who disposes of it; and if, know- 
ing the existence of such defects, he neglects 
to disclose them, so that the other party may 
be warned of his danger, such neglect 
amounts to bad faith. Under such circum- 
stances, silence would partake of the nature 
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of an assurance that the thing had not any 
such known but concealed dangerous defects. 
SUence would have the effect and the quality 
of deceit. 

The following cases may be cited as in- 
stances in which, although there were no 
contract relations between the parties, a le- 
sal duty towards the person injured has 
been recognized: Thomas v. Winchester, 6 
X. Y. 307, was an action by a person whose 
physician had prescribed for her use as a 
remedy the extract of dandelion, which is 
a harmless drug. A druggist furnished her 
what was supposed to be extract of dande- 
lion, taking it from a jar so labeled by the 
defendant, the manufacturer. With that la- 
bel on the jar, the defendant had sold it to a 
dealer In drugs, from whom the druggist 
who dispensed it for the plaintiff's use had 
purchased it. In fact the jar contained ex- 
tract of belladonna, a poison. The defendant 
was held liable for injury suffered by the 
plaintifC from taking the mislabeled poison. 
A similar case was that of Norton v. Sewall, 
106 Mass. 143, where the defendant, an 
apothecary, negligently sold a deadly poison, 
— ^laudanum, — in place of a harmless medi- 
cine,— rhubarb.— which had been called for. 
The purchaser procured it to administer to 
his servant. The servant having died from 
the effect of the poison, his administrator 
was allowed to maintain an action for the 
negligence. In Elkins v. McKean, 79 Pa. St. 
493, 502, it was considered that, if refiners 
and vendors of petroleum put on the market 
for sale for illuminating purposes an oil 
which they know to be below the legal fire 
test, they would be liable for a death caused 
by the explosion of a lamp, even though the 
f'il had been purchased from an intermediate 
dealer. In Wellington v. Oil Co., 104 Mass. 
64, the principle of general duty and liability, 
independent of contract relations, was car- 
ried very far. The defendant, knowing 
naphtha to be an explosive fluid, dangerous 
for use for Illuminating purposes, sold it to 
a retail dealer, knowing that the latter in- 
tended to sell it for such use. The plaintifC 
purchased from the retail dealer for that 
purpose, both he and the seller being Igno- 
rant of the dangerous nature of the sub- 
stance. The plaintifC was held entitled to 
recover for injuries suffered from its use. 
The case of Bishop v. Weber, 1.39 JIass. 411, 
1 X. E. 154, was this: The plaintiff attended 
a ball, for which he had purchased a ticket. 
The defendant, a caterer, had been employed 
to provide refreshments for those who should 
attend the ball. The plaintiff partook of the 
food furnished by the defendant, which was 
alleged to have been imwholesome and poi- 
sonous. The defendant was held liable. In 
Heaven v. Pender, 11 Q. B. Div. 503, Brett, 
M. E., laid down in general terms the rule of 
duty and liability, even In the absence of a 
contract relation between the parties, suffi- 
ciently broadly to cover this case, and to 
hold the defendant to responsibility if the 



case were as we are assuming it to have 
been. While the other justices declined to 
adopt the general test of liability which was 
stated by the master of the roUs, they de- 
clared that they did not intend to express a 
doubt as to the principle that any one who 
leaves a dangerous instrument,— as a gun, — 
in such a way as to cause danger, or who^ 
without due warning, supplies to others for 
use an instrument or thing which to his 
knowledge, from its construction or other- 
wise, is in such a condition as to cause dan- 
ger, not necessarily incident to the use of 
such an instrument or thing, is liable for in- 
juiy caused to others by reason of his negli- 
gent act. In George v. Skivington, L. K. 5 
Exch. Cas. 1, a husband purchased from the 
defendant a chemical compound as a hair- 
wash for his wife's use. It proved to be of 
a harmful nature, and the wife's health was 
injured. She was allowed to maintain an 
action for the injury. In this connection 
should also be cited, as recognizing a duty 
independent of contract relations. Moon v. 
Railroad Co. (Minn.) 48 X. W. i;79, 680. See, 
also, Cooley, Torts (2d Ed.) 5(30. 

There is another class of cases in which the 
element of a contract relation was involved, 
but in which the conduct of the defendant in 
concealing or not disclosing a danger which he 
knew or had reason to apprehend was treated 
as being in the nature of a fraud or deceit. See 
Marsh v. Webber, 13 Minn. 109, 114 (Gil. 99); 
Jeffrey v. Bigelow, 13 Wend. 518, which were 
cases of the sale of domestic animals, the ven- 
dor knowing that they were infected with a 
contagious disease. French v. Yining. 102 
Mass. 132, was a sale of hay -to be used by 
the purchaser for feeding her cow, the seller 
(defendant) knowing, but not disclosing the 
fact, that white lead had been spilled upon the 
hay from which that sold had been taken. 
The defendant was held liable for the death 
of the cow, although he had attempted to re- 
move all of the hay that had been Injuriously 
affected, and supposed that he had done so. 
The opinion in this case gives prominence to 
the feature of the wrong in not disclosing the 
fact. Of such cases it may be observed that 
the conduct of the defendant could not be 
deemed thus wrongful, unless it involved the 
breach of a legal duty. The conclusion must 
rest upon, and presupposes, the existence of a 
duty, recognized as such by the law, to dis- 
close the concealed defect, concerning which 
the other party is presumably ignorant. If 
there is such a duty, its neglect, followed by 
injury proximately resulting, constitutes ac- 
tionable wrong. 

We have heretofore assumed that the de- 
fendant knew the defects when it delivered 
the ladder to the plaintiffi. But our statement 
of the case shows that such was not the fact, 
or at least it does not appear from the com- 
plaint that It was so. It seems from the com- 
plaint that at some time prior to the ordering- 
and delivery of the article the defendant in 
the course of its business of manufacturing 
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such goods had negligently constructed this 
ladder for sale, but not (as we will assume in 
favor of the defendant) with any specific in- 
tention or anticipations as to who might pur- 
chase or use it; but only intending that it 
should go into its stock of goods of that kind, 
to be sold in the usual course of business, and 
thus at length come to the hands of some one 
who would purchase it for actual use. The 
defendant is to be deemed to have known the 
fact alleged, — that the dangerous defects were 
concealed by the application of oil, paint, and 
varnish, — although we do not understand that 
this was applied for the purpose of concealing 
such defects. It would seem that after that 
was done the defendant could not have dis- 
tinguished this ladder from any other of its 
manufactured goods of a like kind. If, then, 
the defendant did not know, and could not 
have discovered, at the time of delivering this 
ladder to the plaintiff, that It was defective, 
there could be no wrong in not then disclos- 
ing the existence of defects in this particular 
article, which were neither known nor dis- 
■coverable; and the question of the defendant's 
liability reaches back to the time of manu- 
facturing and putting into its stock of goods 
for sale an article then known to be danger- 
ously defective, the defects being concealed, 
and not likely to be discovered, either by any 
intermediate purchaser standing between the 
defendant and the person who might procure 
the ladder for use, or by the latter person. We 
shall assume, then, that there was no wrong- 
ful conduct when the ladder was delivered, but 
only, if at all, when it was manufactured, and 
put in the defendant's general stock for sale. 
In this view of the case, the wrongful con- 
duct of the defendant and the injury result- 
ing therefrom would be somewhat more wide- 



ly separated in time and in the order of events 
than in the case as we have heretofore as- 
sumed it to have been; but it would not 
change their real relation as cause and effect, 
nor so qualify that relation that the law 
would regard the injury as being so remote 
from the wrong that for that reason responsi- 
bility should cease. When the defendant 
manufactured and put the dangerously faulty 
article in its stock for sale, it is to be deemed 
to have anticipated that, in the ordinary course 
of events, it would come to the hands of a pur- 
chaser, either directly from the defendant or 
from some intermediate dealer, for actual use, 
and with the consequences which actually 
were suffered. It must have been deemed 
probable that any intervening dealer would not 
discover the defect, and that nothing would be 
likely to occur to avert the danger to which 
the person who might use the ladder would be 
subjected by the defendant's negligence. 
Hence it would be difficult to distinguish such 
s case in principle from one where the trans- 
action is directly between the vn-ong-doer, then 
knowing the danger, and the party who is in- 
jured. If any distinction is to be made it 
must rest upon grounds of expediency, the ar- 
bitrary fixing of a limit to the liability of the 
wrong-doer. But we consider that in princi- 
ple the defendant should be held to responsi- 
bility for an injury resulting proximately, and 
without any Intervening wrongful agency, from 
its confessedly negligent act, which was such 
as to expose another to great DodUy harm; 
and that no reason of policy forbids this. The 
authorities which have been cited we deem to 
be sufficient to justify this conclusion, al- 
though it is to be admitted that there are oth- 
ers tending to an opposite result. Order af- 
firmed. 



WE^TERK & A. R. CO. v. YOUNG. 



WESTERN & A. R. CO. v. YOUNG.i 

(7 S. E. 912, 81 Ga. 397.) 

Supreme Court of Georgia. Nov. 9, 1888. 

En-or from city court of Atlanta; Van Epps, 
Judge. 

^ Julius L. Brown, for plaintifC in error. 
Smitti, Hoke & Burton, for defendant in error. 

BLECKLEX, C. J. The plaintiff below, a 
boy nine yeare of age, obtained a verdict for 
$10,000 for pei-sonal injuries received on a 
public street-crossing- in the city of Atlanta, 
by reason of being thrown down and run over 
by tbe cars of the railway company; his chief 
injury being the loss of his right arm, which 
liad to be amputated above the elbow. The 
company moved for a new trial upon 40 
grounds, all of which were overruled. * * * 

2. The cars which hurt the boy were being 
switched, in the heart of the city, from the 
premises of one railroad company to those of 
another. They were running backwards. The 
boy was passing along a street which divided 
the premises of the one company from those 
of the other, and which crossed eight parallel 
tracks. He was upon the sidewalk. His dili- 
gence in looking out for danger was and is a 
main point in the merits of the Utigation. The 
court charged (tweuty-fourth ground of the 
motion) that "ordinary dihgence is that degree 
of care and attention which oi'dinarily reason- 
able and prudent persons would use under the 
same or similar circumstances. If the plain- 
tiff was a child of tender years, it would be 
that degree of care and attention which a child 
of average powers and capacity, of the same 
age, would use under the same or similar cir- 
cumstances." The objections to this charge, 
as indicated in the motion, are that the court 
shotdd have used "men," instead of "persons," 
and that it was otherwise illegal. We do not 
go back to the reported cases to see whether 
the care of "ordinarily reasonable and prudent 
persons" is equivalent to the care of "every 
prudent person," but we suggest that the 
standard of ordinary care, under om* law, is 
the care of every prudent man, and not of the 
average or ordinary prudent man or person. 
In Beach, Contrib. Neg. § 9, p. 23, mention is 
made of the ideal average prudent man, whose 
conduct theoretically is a constant; but we 
prefer to look for a standard to the real man, 
the prudent man, and to exclude the average 
altogether from the test. When the class "pru- 

1 Irrelevant parts omitted. 



dent" has been reached, every individual of the 
class ought to be considered prudent, and there 
is no occasion to invent an average ideal man 
to represent the class. "A prudent man fore- 
seeth the evil, and hideth himself." I have 
examined the cases cited by Mr. Beach with 
reference to averaging the class "isrudent." ex- 
cept Walsh V. Navigation Co., 10 Or. 2.:)0, and 
in only one of them (Coates v. Canaan, 51 Vt. 
138) do I find :;verage treated directly as an 
element in definmg ordinary care. 

Bvit, conceding that average may serve as a 
standard in adults, it will not follow that a 
like standard should have recognition as to 
children. Could we assume an ideal constant 
as to the former, who that knows how precu- 
cious are some children, and bow bacltward are 
others, would carry the assumption down to 
childhood, and apply it to children? Capacity 
(which includes personal experience as well as 
natural gifts) is the main thing. Age is of no 
significance, except as a mark or sign of ca- 
pacity. Some of the decisions mention agB 
only, but most of them couple capacity with it. 
As specimens, see Lynch v. Nurdin, 1 Adol. & 
E. (N. S.) 20; Railroad Co. v. Gladmon, 15 
Wall. 401; Railroad Co. v. Stout, IT Wall. 
657; ilunn v. Reed, 4 Allen, 431; Railway 
Co. V. Crenshaw, G5 Ala. 566; Byrne v. Rail- 
road Co., 83 N. Y. 620; Plumley v. Birge, 124 
ilass.'57; Dowd v. Chi^opee, 116 Mass. 93; 
Lynch v. Smith, 104 Mass. 52. The study of 
these and other like cases will lead to two con- 
clusions: First, that no court can hold that 
childhood and manhood are bound to observe 
the same degree of diligence; secondly, that, 
while the name "ordinary care" is frequently 
applied to the diligence exacted by law of a 
child, there is little propriety in doing so,— 
due care is always the better and more ac- 
curate description. Certainly "extraordinaiy 
care," in any proper sense of the term, can 
never be exacted of young children; and slight 
diligence would often be due care on their 
part, when in adults it would be gross negU- 
gence. The comparative degrees, extraordi- 
nary, ordinary, and slight, it seems to us, can- 
not be fitly applied to children in reference to 
measures to be observed by them for their 
own security. If such an application was sug- 
gested by Vickers v. Railroad Co., 64 Ga. 306, 
it was an inadvertence, not in what was said 
but in what was implied. Due care on the 
part of this boy might fall far short of that of a 
prudent man, and yet exceed that of average 
boys of his own age. According to the evi- 
dence as to his standing at school, he was much 
above the average of his class. * * * 
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BRADFORD CORP. v. PICKLES.i 

([1895] App. Cas. 587.) 

July 29, 1895. 

This was an appeal from a decision of the 
court of appeal. [1895] 1 Ch. 145; 64 Law 
J. Ch. 101; 71 Law T. 793. 

The appellants had purchased under stat- 
utory powers, and were now vested with the 
whole undertaking of the Bradford Water- 
works Company, incorporated by an act 
passed in the year 1854, which transferred 
to that company the undertaking of a corpo- 
ration, having the same name, created by 
statute in 1842, together with all rights and 
privileges thereto belonging. The older of 
these companies acquired, for the purposes 
of their undertaking, a parcel of land known 
as "Trooper Farm," and also certain springs 
and streams arising in or flowing through the 
farm. From these springs and streams, the 
appellants and their predecessors had hither- 
to obtained a valuable supply of water for 
the domestic use of the inhabitants of Brad- 
ford. 

Trooper farm was bounded on the west 
" and north by lands belonging to the respond- 
ent which wei-e about 140 acres in extent. 
The first of these boundaries, on the west, 
which was alone of importance in the pres- 
ent ease, was a public highway called "Dolls 
Lane." The respondent's land to the west 
of that boundary was on a higher level than 
Trooper farm, and had a steep slope down- 
wards to the lane. Its substrata were in- 
tersected by two faults, running from east 
to west, one from each end of the boundary, 
which prevented the escape of percolating 
water either to the north or south; and the 
nature and the inclination of the strata were 
such that the subterranean water which they 
contained must, by the natural force of grav- 
itation, eventually have found its way to 
Trooper farm. 

The sources froii which the appellants de- 
rived a supply of water near to the western 
boundary of Trooper farm were two in num- 
ber. The first of these was a large spring, 
known as "-Many Wells," which issued from 
their ground 20 or .30 yards to the east of 
Dolls Lane. The second was a stream to 
the south of Many Wells, which had its 
oi'igin in a smaller spring on the respond- 
ent's land, close to Dolls Lane, at a point 
known as the "Watering Spot," from which 
the water ran in a defined channel into 
Trooper farm. 

It was admitted that neither the appellants 
nor either of the companies whose undertak- 
ing was now vested in them, ever acquired 
from the respondent or his predecessors in 
title any part of their legal right to or inter- 
est In the water in their land, whether above 
or below the ground; and also that the stat- 
utes, to the benefit of whose provisions the 

1 Irrelevant parts omittecl. 



appellants were now entitled, made no pro- 
vision for compensating the respondent, in 
the event of such right or interest being 
prejudicially affected by the appellants' un- 
dertaking. 

In the year 1892, the respondent began to 
sink a shaft on the other side of the lane, 
and to the west of the Many Wells spring, 
and also to drive a level through his land 
adjoining the lane, for the professed pur- 
pose of draining the strata, with a view to the 
working of his minerals. These operations 
had the effect of occasionally discoloring the 
water in Many Wells spring, and also of 
diminishing to some extent the amount of 
water in that spring, and in the stream com- 
ing from the Watering Spot; and it became 
apparent that, if persevered' in, they would 
result in a considerable and permanent dimi- 
nution of the water supply obtainable from 
these sources. The appellants then brought 
the present suit, in which they craved an in- 
junction to restrain the respondent from 
continuing to sink the shaft or drive the 
level, and from doing anything whereby the 
waters of the spring and stream might be 
drawn off or diminished in quantity, or pol- 
luted, or injuriously affected. 

Cozens-Hardy, Q. C, and Benjamin Eyre, 
for appellants. Everitt, Q. C, and Butcher, 
for respondent. 

Lord HALSBURY, L. C. In this action 
the plaintiffs seek to restrain the defendant 
from doing certain acts which they aUege 
win interfere with the supply of water 
which they want, and which they are incor- 
porated to collect for the purpose of better 
supplying the town of Bradford. 

Mr. Justice North ordered the injunction to 
issue. 8 Reports, .399, [1894] 3 Ch. 53, 63 
Law J. Ch. 587, 71 Law T. 319, and 42 Wkly. 
Rep. 697. But the court of appeal, consisting 
of Lord Herschell, Ijord Justice Lindley, and 
Lord Justice Smith, reversed his judgment. 
[189.5] 1 Ch. 145; 64 Law J. Ch. 101, and 71 
Law T. 793. 

The facts that are material to the decision 
of this question seem to me to lie in a very 
narrow compass. The acts done, or sought 
to be done, by the defendant were all drme 
upon his own land, and the interference, 
whatever it is, with the flow of w.iter, is an 
interference with water which is under- 
ground, and not shown to be water flowing 
Iq any defined stream, but is percolating' wa- 
ter, which, but for such interference, would 
undoubtedly reach the plaintiffs' works, and 
in that sense does deprive them of the water 
which they would otherwise get. But, al- 
though it does deprive them of water which 
they would otherwise get, it is necessary for 
the plaintiffs to establish that they have a 
right to the flow of water, and that the de- 
fendant has no right to do what he is doing. 

My lords, I am of opinion that neither of 
those propositions can be established. Apart 
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from the consideration of the particular act 
of parliament incorporating the plaintiffs, 
which requires separate treatment, the ques- 
tion whether the plaintiffs have a right to 
the flow of such water appears to me to be 
covered by authority. In the case of Chase- 
more T. Ilichards, 7 H. L. Cas. :U11, 29 Law 
J. Exch. SI, and 7 "Wkly. Rep. GS.".. it became 
necessaiy for this house to decide whether 
an owner of land had a right to sink a well 
upon his own premises, and thereby abstra'ct 
the subterranean water percolating through 
his own soil, which would otherwise, by the 
natural force of gravity, have found its way 
into springs which fed the river Wandle, the 
flow of which the plaintiff in that action had 
enjoyed for upwards of 60 years. 

The very question was then determined by 
this house,, and it was held that the land 
owner had a right to do what he had done, 
whatever his object or purpose might be, 
and although the purpose might be wholly 
unconnected with the enjoyment of his own 
estate. 

It therefore appears to me that, treating 
this question apart from the particular act 
of parliament, and indeed apart from the 
491 h section of the act of parliament, upon 
which the whole question turns, it would be 
absolutely hopeless to contend that this case 
is not governed by the authority of Chase- 
more V. Richards. 

This brings me to the 49th section of the 
statute 17 & 18 Vict. c. 124, upon which re- 
liance has been placed. That section is as 
follows: 

"It shall not be lawful for any person oth- 
er than the company to divert, alter, or ap-- 
propriate in any other manner than by law 
they may be legally entitled, any of the wa- 
ters supplying or flowing from certain 
streams and springs called 'Many Wells,' 
arising or flowing in and through a certain 
farm called 'Trooper' or JIany Wells Farm, 
in the township Wilsden. in the parish of 
Bradford, or, to sink any well or pit, or do 
any act, matter, or thing whereby the wa- 
ters of the said springs might be drawn off, 
or diminished in quantity, and if any person 
shall illegally divert, alter or appropriate 
the said water, or any part thereof, or sink 
any such well or pit or shall do any other 
act. matter, or thing whereby the said wa- 
ter.s may be drawn off or diminished in quan- 
tity, and shall not immediately on being re- 
quired so to do by the company repair the 
injury done by him, so as to restore the said 
spriiii-'s and the waters thereof to the state in 
which they were before such illegal act 
aforesaid, he shall forfeit to the company 
any .sum not exceeding five pounds for every 
day during which the said supply of water 
shall be diverted or diminished by reason of 
any work done or act performed by, or by 
the authority of, such person, in addition to 
the damage which the company may sustain 
by reason of their supply of water being dl- 
Ttiinished." 



Whatever may be said of the drafting of 
this section, two things are clear: First, that 
the section in its terms contemplates that 
persons other than the company may be le- 
gally entitled to divert, alter, or appropriate 
the waters supplying or flowing from the 
streams and springs; and, secondly, that the 
acts against which the section is directed 
must be illegal diversion, alteration, or appro- 
priation of said waters. 

The natural interpretation of such language 
seems to me to be this: that, whereas the gen- 
erality of the language of the section might 
apply to any alteration or appropriation of 
waters supplying or flowing from the streams 
and springs called "JIany Wells," the section 
only intended to protect such streams and 
springs and supplies as the company should 
have acquired a right to by purchase, com- 
pensation, or otherwise; but in such wise as 
should vest in them the proprietorship of the 
waters, streams, springs, &c. And, lest the 
generality of the language should give them 
more than that to which they had acquired 
the proprietary right, the legal rights of all 
other persons were expressly saved; and up- 
on this assumption the latter part of the sec- 
tion makes penal the illegal diversion, altera- 
tion, or appropriation of any streams, &c., of 
which, by the hypothesis, the company had 
become the proprietor. 

I do not think that Mr. Justice NORTH 
does justice to the language of the section 
when he says that "the section enacts that a 
man is not to do certain specified things ex- 
cept so far as he may lawfully do them." 

The fallacy of that observation (with all re- 
spect to Mr. Justice North) resides in the 
phrase "certain specified tilings." If my 
reading of the section be correct, the thing 
that is prohibited is taking or diverting wa- 
ter which has been appropriated and paid for 
by the company; but the thing which is not 
prohibited is taking water which has not 
reached the company's premises, to the prop- 
erty in whicli no title is given by the section, 
and which, by the very act complained of, 
never can reach the company's premises at 
all. To use popular language, therefore, what 
is prohibited is taking what belongs to the 
company, and what is not prohibited is taking 
wliat does not belong to the company. 

il.v lords, I have used popular language be- 
cause I have no doubt that the draftsman who 
drew the section was encountered with the 
proposition in his own mind that you could 
not absolutely assert property of percolating 
water at all. You may have a right to the 
flow of water; you may have a property in 
the water, when it is collected and appro- 
priated, and reduced into possession; but in 
view of the particular subject-matter with 
which the draftsman was dealing, it seems to 
me intelligible enough why he adopted the 
phraseology now under construction. 

It appears to me that this is the true con- 
struction of the section from the language it- 
self. But I confess I can entertain no doubt 
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that tbe mere fact that the section, as con- 
strued by the plaintiffs, affords no right to 
compensation to those whose rights might be 
affected, is conclusive against the construction 
contended for by 1he plaintiff's. 

The only remaining point is the question of 
tact alleged by the plaintiffs, that the acts 
done by the defendant are done not -with any 
view which deals with the use of his own 
land or the percolating water through it, but 
are done, in the language of the pleader, 
"maliciously." 

1 am not certain that I can understand or 
glTe any intelligible construction to the word 
so used. Upon the supposition on which I 
am now arguing, it comes to an allegation 
that the defendant did maliciously something 
that he had a right to do. 

If this question were to have been tried in 
old times as an injury to the right in an ac- 
tion on the case, the plaintiff would have had 
to allege, and to prove, if traversed, that he 
was entitled to the flow of the water, which, 
as I have already said, was an allegation he 
would have failed to establish. 

This is not a case in which the state of mind 
of the person doing the act can affect the 
right to do it. If it was a lawful act, how- 
ever ill the motive might be, he had a right to 
do it. If it was an unlawful act, however 



good his motive might be, he would have ui> 
right to do it. Motives and intentions in such 
a question as is now before your lordships, 
seem to me to be absolutely irrelevant. But I 
am not prepared to adopt Lord Justice Lind- 
ley's view of the moral obliquity of the pei'- 
son insisting on his right when that right is 
challenged. It is not an uncommon thing to 
stop up a path which may be a convenience 
to everj-body else, and the use of which may 
be no inconvenience to the owner of the land 
over which the path goes. But when the use 
of it is insisted upon as a right it is a fa- 
miliar mode of testing that right to stop the 
permissive use, which the owner of the land 
would contend it to be, although the use may 
form no inconvenience to the owner. 

So, here, if the owner of the adjoining land 
is in a situation in which an act of his, law- 
fully done on his own land, may divert the 
water which would go into the possession of 
this trading company, I see no reason why 
he should not insist on their purchasing his 
interest from which this trading company 
desires to malie profit. 

For these reasons, my lords, I am of the 
opinion that this appeal ought to be dismissed 
with costs, and that the plaintiffs should pay 
to the defendant the costs both here and be- 
low. * * » 
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April 4. 1S05. 

These were cross appeals with reference to 
the case decided by Kennedy, J., and a com- 
mon iury. on 5 Mavch^ ISOo. 

In Hie fli-st case the defendant Allen asked 
for judgment, or for a new trial, and in the 
siHuud case the plaintiffs asked for judajment 
against the other defendants Jackson and 
Knight. 

The plaintiSs were shipwrights, and the de- 
fendants were i-espectively chairman, secre- 
tary, and district delegate, all three of them 
being also members of the trade union called 
"The United [society of Boilermakers and 
Iron Shipbuilders." The plaintiffs wM'e em- 
ployed by the Glengall Iron Company to do 
certain repairs to their steamship, the Sam 
Weller. at the Glengall Regents Dock, Mill- 
wall, sereral members of the Boilermakers" 
and Iron Shipbuilders" Union being also em- 
ployed upon the same vessel. To the latter it 
became known that the plaintiffs, while em- 
ployed by another master at another time and 
place, had done certain iron work which they 
contended ought not to be done by ship- 
wrights, but only by members of their own 
trade; they therefore passed a resolution not 
to work with these men. They sent for Allen, 
the district delegate of the union, to confer 
with them, and the latter then called upon 
the employers, and intimated to them that if 
they did not discharge the plaintiffs, and im- 
dertake not to employ them again, all the 
members of his union would go out. There 
was some evidence that Allen did this in or- 
der to punish the plaintiffs for their conduct 
in doing iron work on the previous occasion. 
The plaintiffs were employed from day to da.v 
only, and could at any time be discharged at 
the end of a day. At the end of the day on 
which the interview with Allen took place, 
and in consequence of what was said by Al- 
len, the employers discharged the plaintiffs, 
and refused to employ them again. 

The plaintiffs brought an action against Al- 
len and the officers of the union in respect of 
the damages which they alleged they had suf- 
fered by reason of Allen's conduct. They 
claimed that the defendants had maliciously, 
wrongfully, and with intent to injure them, in- 
duced the company to discharge the plain- 
tiffs, and procured the company and others 
not to employ the plaintiffs. The headquar- 
ters of the union were at Newcastle, where 
.Jackson and Knight resided. They knew 
nothing whatever of the dispute about the 
plaintiffs until they were served with the writ 
in this action. 

The jury found (1) that Allen had malicious- 
ly induced the company to discharge the plain- 
tiffs; (2) that he had maliciously induced the 
company to undertake not to employ them 
again; (3) that Allen's acts were not author- 

1 Irrelevant parts omitted. 
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ized by the other defendants; (4) that the set- 
tlement of this dispute was a matter within 
the discretion of Allen, the district delegate; 
and they awarded £20 to each plaintiff. On 
these findings Kennedy, J., ordered judgment 
to be entered for the plaintiffs against Allen, 
but for the defendants Jackson and Knight. 

Robson, Q. C, and Mr. Morten, for defend- 
ant Allen. L. "Walton, Q. C, and Rufus 
Isaacs, Mr. Murphy, Q. C, and Chester Jones, 
for defendants Jackson and Knight. 

Lord ESHER, M. R. In this case two 
workmen brought an action against the de- 
fendant Allen, and against two other defend- 
ants named Knight and Jackson, because they 
say the defendants maliciously and with intent 
to do them harm, went to their employers and 
persuaded those employers to discharge them 
when at work, and to undertake not to em- 
ploy them again. With regard to Allen he 
was the district delegate of the United So- 
ciety of Boilermakers and Iron Shipbuilders, 
whose headqr arters are at NcAveastle. He was 
not appointed by the executive council of the 
imion, but was elected by a majority of the 
members of the union to be their delegate. 
He was called in because the members of the 
union were offended with the plaintiffs for 
what they had done when in the employ of 
other masters at another place. They met 
and thought it right to come to a resolution 
not to have these two men in tlie same yard 
with themselves, and if the mastei-s would not 
dismiss the plaintiffs they would insist that 
the executive council should order the mem- 
bers of the union to go out. They were at 
liberty to go out if they pleased, but they did 
not want to go out; they wanted to stay, but 
insisted that the two plaintiffs should leave. 
Allen was called in to confer with these jeal- 
ous men, and he took upon himself to forward 
their -nishes, not because he was ordered by 
them; they could not give him any orders; 
and if what he did was wrong he must be per- 
sonally liable for it. He adopted their views 
and thought that it was for the good of the 
union that, inasmuch as these plaintiffs had 
in another employment done a particular 
work which was objected to by his men, he 
should go to the masters and punish them 
for what they had done before. He went to 
the masters for the purpose of punisliiug the 
plaintiffs for what they had done elsewhere, 
and intimated to the masters that if they did 
not discharge the plaintiffs, and undertake not 
to employ them again, all the members of his 
union would go out. He meant to put pres- 
smo on the masters, so that, if they did not 
succumb to his proposals, injury would result 
to them. The masters could not afford to let 
the boilermakers go, and he employed that 
circumstance to procure the discharge of the 
plaintiffs. The masters succumbed to his 
threat and turned the plaintiffs away at the 
end of the day. If Allen did that, whether 
he was an agent or not, he is liable. It was 
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said that he did not ask anybody to break 
any contract. Merely to advise a breach of 
contract gives rise to no cause of action, but 
if It is accompanied by a malicious intention 
to Injure anyone, the person against whom 
the malice is carried out has a right of action 
on the ground of the malice extended towards 
him. If he gives advice with the intention of 
doing an in.iuiy, the malice makes unlawful 
that which would have been lawful without 
it, and the result is the same whether the per- 
suasion is directed to induce a person to break 
a contract or not to make one. That is stated 
clearly by myself in Bowen v. Hall, 6 Q. B. 
Div. 333, 50 Law J. Q. B. 305, 44 Law T. 75, 
and 29 Wkly. Rep. 367, at page 388, and re- 
iterated in the clearest terms in Temperton 



V. Russell [1893] 4 Reports, 376, [1893] 1 Q. 
B. 715, 62 Law J. Q. B. 412, 69 Law T. 78, 
and 41 Wkly. Rep. 565. "If the persuasion 
be used for the direct purpose of injuring the 
plaintiffs it is a malicious act, which is in 
law and in fact a wrong act, and therefore a 
wrongful act, and therefore an actionable act 
■ if injury ensues from it." 

We have been invited in this case to define 
malice, but I decline to tell trade-unions what 
is and what is not malice. The tribunal to 
decide whether or not what is done is ma- 
licious is the jury. The evidence against Al- 
len was such that the jury could find that he 
acted maliciously, and they have so found. 
For acting maliciously a cause of action arose 
against him, and he must answer it. * • • 
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